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PREFACE  TO  THE  SECOND  EDITIO 


Since  the  first  edition  of  this  work  was  published 
the  Eailway  Act,  1903,  was  revised  and  consolidated  in  1906  as 
R.S.C.,  cap.  37. 

At  the  succeeding  sessions  of  Parliament  important  amend- 
ments have  been  made.  In  1908  the  jurisdiction  of  the  Board 
was  extended  with  respect  to  telegraphs  and  telephones,  and  the 
Board  was  given  power  to  enforce  agreements;  in  1909  exten- 
sive amendments  were  made  with  respect  to  highway  crossings, 
the  Railway  Grade  Crossing  Fund  was  established  and  further 
provisions  were  made  limiting  the  speed  of  trains  at  unpro- 
tected level  crossings. 

Having  regard  to  these  additional  enactments  and  the  large 
number  of  important  decisions  under  them  during  the  past 
five  years,  a  second  edition  of  this  work  has  been  for  some  time 
a  necessity.  This  has  required  the  rewriting  of  a  large  portion 
of  the  work  to  which  80  pages  have  been  added,  more  than  400 
additional  decisions  are  included  among  the  authorities  cited 
and  a  new  index  has  been  prepared. 

The  Board  of  Railway  Commissioners  came  into  existence  on 
1st  March,  1904.  There  have  been  comparatively  few  appeals 
from  its  decisions  to  the  Supreme  Court  of  Canada  or  the  Privy 
Council.  In  only  four  appeals  upon  questions  of  law  or  juris- 
diction has  an  appellate  court  taken  a  contrary  view  to  that  of 
the  Board.    These  cases  are, — 

Montreal  Street  R.W.  Co.  v.  Montreal  Terminal  Co.,  36 
S.C.R.  369,  4  Can.  Ry.  Cas.  373. 

In  re  Canadian  Northern  R.W.  Co.  (Fencing  Case),  42  S.C.R. 
443,  10  Can.  Ry.  Cas.  104. 

Montreal  Street  R.W.  Co.  v..  City  of  Montreal,  43  S.C.R.  197. 

Davy  v.  Niagara,  St.  Catharines  &  Toronto  Rv.  Co.,  43 
S.C.R.  277. 

Appeals  to  the  Privy  Council  are  now  pending  in  three 
important  cases.  In  the  Montreal  Street  R.W.  Case,  supra,  sec- 
tion 8  (6)  has  been  held  to  be  ultra  vires  as  to  through  traffic 
between  a  Provincial  and  Dominion  Railway. 

In  the  Toronto  Viaduct  Case  the  power  of  the  Board  to 
interfere  with  the  provisions  of  an  agreement  with  a  municipal 
corporation  (sanctioned  by  statute)  has  been  upheld.  In 
C.  T.  R.  Co.  v.  Dept.  of  Agriculture,  42  S.C.R.  557,  10  Can. 
Ry.  Cas.  84,  leave  to  appeal  also  has  been  given.  In  each  case 
there  was  much  difference  of  opinion  in  the  Supreme  Court  and 
a  further  appeal  has  been  necessary  to  obtain  an  authoritative 
statement  of  the  law  applicable  to  the  case. 

In  conclusion,  we  desire  to  express  our  gratitude  to  a  number 
of  professional  friends  for  careful  and  valuable  assistance  in  the 
preparation  of  this  edition  for  the  press. 

Toronto,  31st  October,  1910. 
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THE  CANADIAN  RAILWAY  ACT 

(ANNOTATED) 


INTRODUCTION  TO  FIRST  EDITION 

When  railways  were  first  projected  in  Canada  there  was,  of 
course,  no  general  statute  under  which  they  could  operate,  and 
each  railway  that  desired  to  exercise  the  power  of  eminent 
domain,  to  use  fire  and  cross  and  run  on  highways,  without  being 
indicted  for  a  nuisance,  or  to  levy  tolls  for  freight  or  passengers, 
and  carry  on  any  of  the  business  incident  to  such  companies  was 
obliged  to  ask  from  Parliament  such  powers  as  were  necessary 
for  their  organization,  operation  and  maintenance  and  which 
were  not  expressly  or  impliedly  conferred  upon  them  by  the  com- 
mon law.  As  all  corporations  apart  from  the  privileges  confer- 
red on  them  by  the  Crown  or  Parliament  by  their  charter  had  no 
greater  rights  than  individuals,  and,  in  many  respects,  their 
powers  were  much  less,  the  result  was  that  whenever  a  railway 
company  was  incorporated  the  act  of  incorporation  embodied  all 
the  powers  which  it  was  thought  the  company  would  require  and 
all  such  powers  and  all  corresponding  duties  and  liabilities  im- 
posed upon  the  company  were  to  be  found  within  the  four  cor- 
ners of  their  act  of  incorporation  and  amending  statutes. 

Early  instances  of  these  special  statutes  are  to  be  found  in 
the  Acts  incorporating  the  Champlain  and  St.  Lawrence  Rail- 
road (1832),  2  Wm.  IV.,  cap.  58  (L.C.),  (which  is  the  earliest 
instance  of  Railway  Legislation  in  Canada),  the  Cobourg  Rail- 
road Company,  4  Wm,  IV.,  cap.  28,  and  the  London  and  Gore 
Railway  Company,  4  Wm.  IV,  cap.  29  (U.C.),  which  last  is  the 
original  act  of  incorporation  of  the  Great  Western  Railway  Com- 
pany, now  part  of  the  Grand  Trunk  Railway  Company  of  Can- 
ada. The  first  of  these  Upper  Canadian  Statutes  contains  twenty- 
four  sections  and  the  latter  twenty-six;  they  both  empower  the 
incorporators  to  hold  real  estate  for  the  purposes  of  the  rail- 
road only,  to  construct  "a  double  or  single  iron  or  wooden  rail- 
road or  way,"  to  carry  "passengers,  goods  and  property  either 
in  carriages  used  and  propelled  by  the  force  of  steam  or  by  the 
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power  of  animals  or  by  any  mechanical  or  other  power,  or  by  any 
combination  of  power"  which  the  company  might  choose  to 
employ. 

In  case  of  failure  to  agree  with  the  landowners,  either  for 
land  or  damages,  they  were  to  proceed  to  arbitration. 

They  were  authorized  to  explore  the  country  along  their  in- 
tended right  of  way  and  to  construct  roads  and  bridges. 

They  were  authorized  to  collect  tolls  "on  all  goods,  merchan- 
dise and  passengers  using  or  occupying  the  said  double  or  single 
iron  or  wooden  railroad  or  way,"  and  to  "erect  and  maintain 
such  toll  houses  and  other  buildings"  as  might  be  required  for 
their  business. 

There  were  provisions  made  for  the  organization  of  the  com- 
pany and  the  rights  and  duties  of  shareholders,  directors  and 
officers,  and  for  payment  of  dividends,  and  after  a  prescribed 
term  of  years  (forty  and  fifty  years  respectively)  the  Crown  was 
at  liberty  to  assume  possession  upon  payment  to  the  shareholders 
of  the  par  value  of  their  stock  plus  a  premium  of  twenty-five  per 
cent.  The  Legislature  reserved  to  itself  the  right  to  alter  the 
charter,  and  fixed  a  limitation  of  six  months  withm  which  actions 
must  be  brought  for  any  damages  done  by  reason  of  the  railway. 
The  Act  incorporating  the  Champlain  and  St.  Lawrence  Rail- 
road is  much  more  elaborate  in  its  provisions  than  the  later  Upper 
Canadian  Statutes,  and  contains  fifty-one  sections,  laying  down 
with  a  good  deal  of  detail  the  duties  and  rights  of  the  propri- 
etors of  the  railroad.  It  also  contains  in  section  2  a  provision  not 
in  the  early  Upper  Canadian  Statutes  that  plans  shall  be  made 
and  the  line  laid  out  by  a  sworn  surveyor  and  the  plans  filed  in 
the  office  of  the  Prothonotary  of  the  Court  of  King's  Bench  in 
the  District  of  Montreal  before  the  railroad  may  be  operated.  As 
mentioned  later  in  this  introduction  similar  provisions  do  not 
occur  in  the  Cobourg  Railroad,  and  London  and  Gore  Railroad 
Acts,  though  they  do  occur  in  a  much  earlier  Turnpike  Act ;  the 
Act  incorporating  the  Dundas  and  "Waterloo  Turnpike  Com- 
pany, 10  Geo.  IV.,  cap.  15,  sec.  2.  But  though  these  are  perhaps 
the  earliest  statutes  in  Canada  in  which  companies  were  incor- 
porated for  the  purpose  of  constructing  and  operating  railways 
only,  we  have  an  earlier  instance  of  a  canal  company  being  also 
authorized  to  construct  a  railway  in  the  case  of  the  Welland 
Canal  Company,  incorporated  in  1824  by  4  Geo.  IV.,  cap.  17, 
which  was  empowered  to  build  two  canals  "with  their  necessary 
locks,  towing  paths,  basins  and  railways" ;  and  in  this  and  other 
early  Acts  incorporating  Bridge,  Harbour  and  Canal  Companies, 
we  find  the  model  for  the  early  Railway  Acts  already  mentioned. 
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It  is  interesting  to  note  that  all  these  early  statutes  conferring 
public  franchises  with  their  attendant  powers  of  eminent  domain 
contain  substantially  similar  provisions  of  a  reversion  of  the 
franchise  to  the  Government,  after  terms  of  thirty,  forty  or  fifty 
years.  From  these  instances  it  is  apparent  that  the  principle  of 
public  ownership  is  no  new  thing  in  Canada;  so  also  these 
statutes  all  have  similar  provisions  for  arbitration,  for  levying 
and  collecting  "tolls,"  for  limiting  the  time  within  which  actions 
for  damages  may  be  brought,  and  for  the  internal  management 
of  the  company's  affairs.  Even  the  language  of  early  railway 
acts  is  more  applicable  to  canals  than  to  railroads,  as  we  under- 
stand them,  for  they  contemplate  the  construction  of  a  species 
of  highway  with  "toll-houses"  at  certain  points  over  which 
others  may  run  their  "carriages"  upon  payment  of  the  pre- 
scribed "tolls."  All  this  is  still  seen  in  the  ease  of  canals,  but 
has  become  mere  history  in  the  case  of  railways.  It  is  probably 
its  descent  from  early  Canals  and  Bridges  Acts  that  has  led  to 
the  retention  of  the  term  "tolls"  as  applied  to  freight  charges  in 
the  Railway  Act  of  1903,  Part  II.  For  early  instances  of  turn- 
pike, canal,  bridge  and  harbour  charters  see  also  the  Acts  respect- 
ing the  Desjardins  Canal  Company  (1826),  7  Geo.  IV.,  cap.  18. 
The  Cataraqui  Bridge  Company  (1827),  8  Geo.  IV.,  cap.  12;  the 
Cobourg  Harbour  Company  (1829),  10  Geo.  IV.,  cap.  11,  and 
the  Dundas  and  Waterloo  Turnpike  Company  (1829),  10  Geo. 
IV.,  cap.  15. 

It  is  to  be  noted,  too,  that  while  the  earlier  railway  acts  con- 
tain no  provision  for  filing  a  plan,  the  last  named  Turnpike 
Company's  Act  provided  that  upon  completion  of  the  roads  a 
plan  made  by  a  sworn  surveyor  was  to  be  filed  with  the  Clerk 
of  the  Peace  before  tolls  could  be  collected. 

From  the  years  1834  to  1851  the  number  of  railway  enter- 
prises applying  for  incorporation  became  more  and  more  numer- 
ous, and  as  business  increased,  and  with  it  experience,  the  pro- 
visions which  each  company  sought  to  have  incorporated  in  its 
charter  greatly  multiplied;  and  we  find  that  in  1847  when  the 
Legislature  desired  to  incorporate  even  a  comparatively  short 
line,  such  as  the  St.  Lawrence  and  Industry  Village  Railroad 
Company,  which  they  did  by  10  &  11  Vict.,  cap.  64,  it  required 
sixty  clauses,  contained  in  twenty-one  large  pages,  to  prescribe 
the  necessary  powers  and  obligations.  By  this  time  the  English 
Railway  Clauses  Consolidation  Act  (1845),  8  Viet.,  cap.  20, 
and  the  English  Lands  Clauses  Consolidation  Act,  8  Vict.,  cap. 
18,  had  been  passed,  and  there  was  a  demand  in  Upper  and 
Lower  Canada  for  some  similar  consolidation. 
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This  matter  and  other  railroad  topics  of  general  interest 
were  referred  to  a  Parliamentary  Committee  of  which  the  Hon- 
ourable W.  B.  Eobinson  was  Chairman,  and  in  a  second  report 
presented  to  the  House  on  April  16th,  1846,  printed  as  Appendix 
R  to  the  journals  of  the  House  for  that  year,  that  committee 
recommended  that  the  English  Act  of  1845  be  enacted  in  Can- 
ada with  such  changes  as  the  circumstances  of  the  country  might 
require.  They  also  submitted  a  draft  set  of  standing  orders 
which  they  considered  should  govern  future  applications  to 
Parliament  for  incorporation.  This  report  was  submitted  and 
the  bill  read  a  first  time  on  April  16th,  1846  (Journals  1846, 
p.  100),  and  on  April  29th,  1846,  it  was  ordered  that  it  be  read 
a  second  time  on  the  4th  of  May  following  (Journals,  p.  181), 
but  it  was  not  then  further  proceeded  with.  In  1850,  however, 
an  Act  was  passed  as  13  &  14  Vict.,  cap.  72,  which  extended  to 
railroad  companies  the  provisions  of  an  Act  passed  in  1849  con- 
ferring general  powers  of  construction  and  expropriation  upon 
"Joint  Stock  Companies  for  the  construction  of  roads  and 
other  works  in  Upper  Canada."  It  was  recited  that  this  was 
done  so  as  to  encourage  the  ' '  introduction  of  British  capital  and 
enterprises  into  this  Province";  but  it  was  not  a  success,  for  in 
a  report  to  which  we  are  about  to  refer  more  fully,  Sir  Allan 
Macnab,  as  Chairman,  says:  "The  statute  13  &  14  Vict.,  cap.  72, 
allowing  Joint  Stock  Companies  to  be  formed  for  the  construc- 
tion of  railways  without  special  acts  of  incorporation  has  been 
brought  under  the  notice  of  your  committee.  It  is  obvious  that 
this  Act  if  continued  must  greatly  injure  the  progress  and 
success  of  the  principal  railroad  undertakings  in  the  Province. 
No  company  will  be  found  willing  to  risk  their  capital  in  an 
extensive  line  of  railway  so  long  as  a  private  association  have 
the  right,  without  giving  notices  or  granting  compensation,  to 
select  the  most  favourable  part  of  their  route  for  the  construc- 
tion of  a  parallel  and  competing  road,  which  after  using  the 
longer  line  to  suit  its  convenience,  may  divert  the  trade  just  at 
the  least  expensive  and  most  profitable  portion  of  the  line." 
This  report  is  dated  July  21st,  1851,  and  is  to  be  found  in 
Appendix  U.U.  of  the  Journals  of  the  House  for  1851.  The 
whole  report,  with  its  schedules,  is  one  well  worthy  of  perusal 
by  any  one  interested  in  the  subject  of  railway  legislation,  and 
contains,  amongst  other  things,  a  draft  bill  for  an  act  to  be 
known  as  the  "Railways  Clauses  Consolidation  Act,"  which 
though  based  upon  the  English  Railways  Clauses  Consolidation 
Act  (1845),  is  less  elaborate  in  its  provisions.  This  draft  bill, 
after  some  amendments,  was  accepted  by  the  House  in  the  ses- 
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sion  of  1851,  and  became  law  on  August  30th,  1851,  as  14  &  15 
Vict.,  cap.  51.  The  title  of  the  act  is  "The  Kailway  Clauses 
Consolidation  Act"  and  it  consists  of  twenty-two  sections  sub- 
divided into  numerous  sub-sections.  Though  it  has  under- 
gone many  changes  and  received  numerous  additions,  it  may 
still  be  regarded  as  the  parent  statute  upon  which  all  subsequent 
consolidations  have  been  modelled.  The  chief  difference 
between  this  and  the  English  Act  of  1845  is  that  in  England  the 
powers  of  eminent  domain  conferred  on  all  companies  exercising 
public  franchises  were  consolidated  in  a  separate  statute,  known 
as  the  Lands  Clauses  Consolidation  Act,  1845,  (8  Vict.,  cap.  18), 
whereas  the  Canadian  Act  was  in  this  and  in  all  other  respects 
self-contained  and  the  powers  and  method  of  expropriation  were 
in  Canada  comprised  within  the  four  corners  of  the  Railway  Act 
of  1851. 

Historically  the  two  Acts  differ  also  in  this,  that  while  the 
English  Act  of  1845  is  still  law  and  has  escaped  many  amend- 
ments, the  Canadian  Statute  has  been  now  consolidated  six  times 
and  almost  each  year  since  1851  has  seen  some  change  in,  or  de- 
parture from,  the  original  provisions.  In  the  Railway  Act,  1903, 
only  one  hundred  clauses  of  the  Railway  Act,  1888,  have  been 
re-enacted  without  amendment.  As  will  be  pointed  out  in  the 
course  of  this  work,  however,  the  Canadian  Act  collects  nearly 
all  provisions  applicable  to  Dominion  railways,  whereas  in  Eng- 
land separate  statutes  have  been  passed  to  deal  with  the  various 
phases  of  their  organization,  construction  and  operation.  The 
English  Statutes  are  collected  in  Browne  and  Theobald  on  Rail- 
ways, 3rd  edition,  and  it  is  not  necessary  to  deal  particularly 
with  them  in  this  introduction. 

After  the  passing  of  the  Statute  14  &  15  Vict.,  cap.  51,  there 
was  some  agitation  for  the  better  protection  of  life  upon  rail- 
ways and,  accordingly,  the  Statute  20  Vict.,  cap.  12,  entitled 
"An  Act  for  the  Better  Prevention  of  Accidents  on  Railways" 
was  passed;  and  this  statute  added  some  twenty-two  provisions 
to  the  General  Act,  most  of  which  are  still  to  be  found,  though 
in  an  altered  condition,  in  the  Railway  Act  of  1903. 

Owing  to  its  remedial  nature,  its  clauses  received  a  favour- 
able construction  from  the  courts  and  it  was  the  aim  of  the 
judges  to  give  a  liberal  interpretation  to  its  provisions  where 
they  were  the  subject  of  judicial  consideration.  See,  for  in- 
stance, the  judgment  in  Markham  v.  Great  Western  B.W.  Co., 
25  U.C.R.  572,  at  pages  575  and  576.  This  statute  with  other 
amendments  to  the  General  Act  was  consolidated  in  1859  and 
became  chapter  66  of  the  Consolidated  Statutes  of  Canada,  1859, 
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which,  of  course,  repealed  all  previous  legislation.  Some  amend- 
ments to  this  last  named  Act  were  made  from  time  to  time,  but 
it  remained  in  force  within  the  Provinces  of  Upper  and  Lower 
Canada  until  Confederation;  even  after  Confederation  it 
retained  its  validity  in  the  Provinces  of  Ontario  and  Quebec, 
until  it  was  subsequently  consolidated  and  repealed  by  the 
Legislatures  of  those  Provinces,  and  it  is  still  to  be  found  with 
comparatively  few  changes,  in  the  Ontario  Railway  Act  of  1897, 
R.S.O.  cap.  207. 

Upon  Confederation  it  became  necessary  to  enact  a  new 
statute  which  would  be  applicable  to  all  railways  within  the  jur- 
isdiet'on  of  the  Parliament  of  Canada  under  section  92,  sub-sec- 
tiojj  10  of  the  British  North  America  Act,  and,  accordingly  on 
May  22nd,  1868,  a  statute  was  enacted  as  31  Vict.,  cap.  68 
(Dom.),  which  was  called  "The  Railway  Act  of  1868,"  and 
which  consolidated  (with  some  changes,  however)  most  of  the 
provisions  of  C.S.C.,  cap.  66,  and  its  subsequent  amendments. 

By  1879,  however,  some  ten  statutes  had  been  passed  amend- 
ing this  General  Railway  Act,  and  it  was  deemed  advisable  to 
again  consolidate  its  provisions,  which  was  done  by  "The  Con- 
solidated Railway  Act,  1879,"  passed  on  May  15th,  1879,  as  42 
Viet.,  cap.  9.  This  consolidated  statute,  with  the  amendments 
made  by  44  Vict.,  cap.  24,  46  Vict.,  cap.  24,  47  Vict.,  cap.  11,  and 
49  Viet.,  cap.  25,  sec.  30,  took  its  place  in  the  Revised  Statutes 
of  Canada,  1886,  as  chapter  109.  This  last  statute  was  amended 
by  50  and  51  Vict.,  cap.  19,  and  with  this  amendment  and 
some  further  changes,  particularly  in  the  arrangement  of  the 
sections,  was  consolidated  and  re-enacted  in  1888  as  51  Viet., 
cap.  29,  under  the  title  "The  Railway  Act."  From  that  date  to 
the  present  time  this  last  named  statute,  with  its  eleven  amend- 
ing statutes,  has  embodied  most  of  the  statute  law  affecting  rail- 
ways subject  to  the  jurisdiction  of  the  Parliament  of  Canada. 

Recently  the  desire  for  a  better  control  of  freight  charges 
made  by  railway  companies  has  led  to  a  demand  to  further  legis- 
lation on  this  topic,  and,  no  doubt,  the  opportunity  was  seized 
to  amend  and  consolidate  all  the  provisions  of  the  Act.  The 
clauses  affecting  freight  rates  were  made  the  subject  of  two  valu- 
able reports  submitted  by  Professor  S.  J.  McLean,  Ph.  A.,  M.A, 
to  the  Honourable  A.  G.  Blair,  then  Minister  of  Railways  and 
Canals,  the  first  dated  February  10th,  1899,  entitled  "Reports 
upon  Railway  Commissions,  Railway  Rate  Grievances  and  Regu- 
lative Legislation,"  and  the  second  dated  January  17th,  1902, 
entitled  "Rate  Grievances  on  Canadian  Railways."  These 
reports  were  printed  as  sessional  paper  No.  20  A  of  the  session 
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of  1-2  Bdw.  VII.,  and  were  also  circulated  in  pamphlet  form. 
They  recount  the  difficulties  which  had  been  met  with  in  attempt- 
ing to  deal  with  this  complicated  subject,  and  suggest  the 
appointment  of  a  Railway  Commission  to  take  the  place  of  the 
previous  body  exercising  jurisdiction  over  railways  and  known 
as  the  Railway  Committee  of  the  Privy  Council.  Professor 
McLean  also  draws  the  following  conclusions  from  the  discus- 
sion of  the  subject  appearing  in  the  reports : 

1.  There  must  be  great  care  in  the  definition  of  the  powers 

conferred  upon  the  commission. 

2.  The  matters  to  be  dealt  with  are  concerned  with  adminis- 

tration and  policy  rather  than  formal  judicial  pro- 
cedure. 

3.  Subject  to  an  appeal  to  the  Governor-in-Council  the  deci- 

sion of  the  Commission  should  be  final. 

4.  There  should  be  requirements  in  regard  to  technical  quali- 

fications for  office ;  one  Commissioner  should  be  skilled 
in  law,  and  one  in  railway  business. 

5.  The  Commissioners  should  hold  office  on  the  same  tenure 

as  the  judges. ' 

It  may  be  interesting  to  see  how  far  these  conclusions  have 
been  adopted  by  the  present  statute.  The  extent  to  which  they 
have  been  followed  will  more  clearly  appar  from  the  discussion 
of  the  sections  themselves,  but  the  following  summary  of  the 
provisions  respecting  the  Railway  Commission,  its  constitution, 
jurisdiction  and  general  powers  may  serve  to  show  at  a  glance 
how  far  the  present  statute  conforms  to  these  conclusions. 

1.  The  powers  conferred  upon  the  Board  are  laid  down  with 

considerable  detail,  though  nothing  but  actual  experi- 
ence and  a  reference  to  decisions  upon  similar  problems 
in  other  countries  will  show  how  far  the  present  sta- 
tute will  require  amendment  in  that  respect.  It  may, 
however,  be  said  that  we  have  never  before  in  Canada 
had  such  ample  machinery  provided  for  dealing  with 
disputes  arising  out  of  the  operation  of  railways.  The 
adoption  by  |the  Railway  Commissioners  of  proper 
regulations  governing  their  procedure  would  no  doubt 
render  valuable  assistance  in  defining  their  powers  and 
duty.  The  statute  permits  the  Commissioners  to  frame 
such  rules  as  they  see  fit. 

2.  The  statute  substantially  recognizes  that  the  matters  to  be 

dealt  with  are  not  so  much  matters  of  "formal  judicial 
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procedure"  as  matters  "concerned  with  administration 
and  policy";  its  orders  are  not  matters  of  record,  but 
may  be  made  a  rule  of  a  Court  of  Record  (sec.  35),  and 
it  may  act  on  its  own  initiative  (sec.  24).  It  is  also 
empowered  to  grant  leave  to  appeal  on  questions  of  law 
to  the  Supreme  Court  of  Canada  (sec.  44,  sub-see.  3). 
The  list  of  matters  other  than  freight  rates  with  which 
it  is  empowered  to  deal  by  section  25  are  all  matters  of 
general  railway  policy  as  distinguished  from  matters 
of  law. 

3.  The  right  of  appeal  from  any  decision  of  the  Commission 

is  limited  to  the  Governor-in-Council  (sec.  44),  except 
upon  questions  of  law  as  already  mentioned,  and  except 
where  the  jurisdiction  of  the  Board  is  attacked  (sec.  44, 
sub-sec.  3). 

4.  No  requirements  in  regard  to  the  technical  qualifications 

of  Commissioners  are  laid  down  by  the  Act,  but  no 
doubt  such  considerations  will  have  weight  in  making 
any  appointments  as  Commissioners. 

5.  Each  Commissioner  is  to  hold  office  for  ten  years,  subject, 

however,  to  the  right  of  the  Governor-in-Council  to  re- 
move him  for  cause.  On  the  expiration  of  his  term  he 
is  eligible  for  reappointment,  but  must  retire  when  he 
reaches  the  age  of  seventy-five. 

The  new  statute  was  drawn  up  and  presented  to  Parliament 
during  the  session  of  1902,  but  was  not  proceeded  with.  It  was 
redrawn  and  again  submitted  in  1903,  and  after  many  changes 
in  the  committees  of  both  Houses,  was  again  recast  and  enacted 
as  The  Railway  Act,  1903,  3  Edw.  VII.,  cap.  58  (D.). 

It  should  be  noted  that  while  previous  consolidations  of  the 
Railway  Act  were  only  made  applicable,  as  to  most  of  their  pro- 
visions, to  railways  constructed  after  the  passing  of  the  Acts, 
the  Consolidated  Railway  Act  of  1879  was  in  effect  made  appli- 
cable to  all  railways  constructed  or  to  be  constructed  under  any 
Act  passed  by  the  Parliament  of  Canada ;  and  while  for  some 
time  the  other  railroads,  such  as  the  Great  Western  Railway 
Company,  operated  under  the  clauses  of  their  Special  Act  and 
were  not  liable  in  all  respects  to  the  General  Railway  Act  of 
Canada,  they  have  in  the  course  of  time  by  clauses  inserted  in 
amendments  to  their  charters,  or  by  judicial  decision,  or  by  ex- 
press enactment  by  the  Parliament  of  Canada  become  liable  to 
all  the  provisions  of  the  Consolidated  Act,  so  that,  speaking 
broadly,  it  may  now  be  affirmed  that  for  all  general  purposes  the 
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Railway  Act  of  1903  will  apply  to  every  railway  subject  to  the 
jurisdiction  of  the  Parliament  of  Canada,  no  matter  how  much 
their  original  charters  may  antedate  general  railway  legislation 
(see  post  sec.  3).  Previous  to  the  Statute  38  Vict.,  cap.  34 
(Dom.),  this  could  not  be  said  of  all  railways  as  regards  the 
contracts  for  the  carriage  of  goods  which  they  might  make,  but 
by  section  4  of  that  statute  the  general  provisions  of  the  Rail- 
way Act  governing  such  contracts  were  expressly  made  appli- 
cable to  every  railway  previously  incorporated  (see  Scott  v. 
Great  Western  B.W.  Co..  23  U.C.C.P.  182 ;  Allan  v.  Great  West- 
ern B.W.  Co.,  33  U.C.R.  483,  and  Scarlett  v.  Great  Western 
B.W.  Co.,  41  U.C.R.  211). 


AN  ACT  RESPECTING  RAILWAYS. 

R.  S.  C.  1906,  Cap.  37. 

(Amended  6-7  Edward  VII.,  Caps.  37  and  38;  7-8  Edward 
VII.,  Caps.  60,  61  and  62 ;  8-9  Edward  VII.,  Caps.  31  and  32 ;  9 
and  10  Edward  VII.,  Caps.  50  and  57.) 

I. — Short  Title. 

1.  This  Act  may  be  cited  as  The  Railway  Act.   3  Edw.  VII.,  short  title. 

cap.  58,  sec.  1. 

In  the  Statute  14  &  15  Vict.,  cap.  51,  sec.  2,  this  Act  was 
described  as  The  Railway  Clauses  Consolidation  Act.  In  the  con- 
solidation 42  Vic,  cap.  9,  as  The  Consolidated  Railway  Act,  1879. 
In  the  consolidations  C.S.C.,  cap.  66 ;  31  Vic,  cap.  68 ;  R.S.C., 
1886,  cap.  109;  and  51  Vic,  cap.  29,  as  The  Railway  Act.  In 
the  consolidation  3  Edw.  VII.,  cap.  58,  as  The  Railway  Act, 
1903. 

1 1 . — Interpretation  . 

2.  In  this  Act,  and  in  any  Special  Act  as  hereinafter  denned,  Definitions, 
in  so    far  as   this  Act  applies,    unless  the    context    otherwise 
requires, — 

(1)  "Board"  means  the  Board  of  Railway  Commissioners  for  "Board." 
Canada ; 

The  first  Board  of  Railway  Commissioners  was  appointed 
by  14  &  15  Vict.,  cap.  73,  sec.  17,  which  was  an  Act  for  the  con- 
struction of  a  main  trunk  line  through  the  Provinces  of  Upper 
and  Lower  Canada  and  connecting  with  a  proposed  railway 
through  Nova  Scotia  and  New  Brunswick.  By  that  section  the 
Receiver-General,  Inspector-General,  Commissioner  and  Assis- 
tant Commissioner  of  Public  Works,  and  Postmaster-General 
were  appointed  a  Board  of  Railway  Commissioners  for  the  pur- 
pose of  supervising  the  carrying  out  of  this  work  in  Canada. 
By  20  Viet.,  cap.  12,  they  were  afterwards  appointed  to  super- 
vise the  carrying  out  of  the  provisions  of  that  statute  regarding 
the  safety  of  passengers  and  prevention  of  accidents  on  rail- 
roads and  their  appointment  was  continued  for  similar  purposes 
by  C.S.C.,  cap.  66.   Upon  Confederation  the  tribunal  described 

1 — R.L. 
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as  the  Railway  Committee  of  the  Privy  Council  was  substituted 
for  the  Board  of  Railway  Commissioners.  See  31  Vict,  cap.  68, 
sec.  23  (D.).  The  Railway  Committee  continued  to  exercise 
supervision  over  Dominion  railways  under  consolidations  sub- 
sequent to  Confederation  until  the  enactment  of  the  statute  of 
1903. 

■Bj-iaw."         (2)  "by-law,"  when  referring  to  an  act  of  the  company,  in- 
includes  a  resolution; 

This  should  be  read  with  the  Interpretation  Act,  R.S.C.,  cap. 
1,  sec.  31  (g),  which  provides  that  wherever  power  to  make 
rules,  regulations  or  by-laws  is  conferred  it  shall  include  the 
power  from  time  to  time  to  alter  or  revoke  the  same  and  make 
others. 

See  sections  121  and  307-314,  infra,  for  regulations  respect- 
ing the  making  of  by-laws. 

Under  59  Vict.,  cap.  9,  sec.  2  (D.),  all  resolutions  passed 
instead  of  by-laws  under  section  58  of  51  Vict.,  cap.  29  (D.), 
were  declared  to  be  valid  and  were  confirmed,  and  this  section 
is  not  repealed  by  the  present  Act;  see  3  Bdw.  VII.,  cap.  58, 
sec.  310. 

•charge."         (3)   "charge,"  when  used  as  a  verb  with  respect  to  tolls, 
includes  to  quote,  demand,  levy,  take  or  receive; 

com-  (4)  "company" 


pany. 


(a)  means  a  railway  company,  and  includes  every  such 
company  and  any  person  having  authority  to  construct  or  oper- 
ate a  railway, 

Formerly  51  Vict.,  cap.  29,  sec.  2(a),  and  3  Edw  VII.,  cap. 
58,  sec.  2(c).  See  8  Vict.,  cap.  20,  sec.  3  (Imp.),  17  &  18  Vict, 
cap.  31,  sec.  1  (Imp.),  30  &  31  Vict.,  cap.  127,  sec.  3,  and  31  & 
32  Vict,  cap.  119,  see.  2. 

The  words  "every  such  company  and"  are  new. 

(6)  in  the  sections  of  this  Act  relating  to  telephone  tolls, 
means  a  company,  as  defined  in  the  last  preceding  paragraph, 
having  authority  to  construct  and  operate,  or  to  operate  a  tele- 
phone system  or  line  and  to  charge  telephone  tolls,  and  includes 
also  a  telephone  company  and  every  company  and  person  having 
legislative  authority  from  the  Parliament  of  Canada  to  construct 
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md  operate,  or  to  operate  a  telephone  system  or  line,  and  to 
iharge  telephone  tolls,  and 

(c)  in  the  sections  of  this  Act  which  require  companies  to 
Jurnish  statistics  and  returns  to  the  Minister  or  provide  penal- 
;ies  for  default  in  so  doing,  means  further  any  company  con- 
structing or  operating  a  line  of  railway  in  Canada,  even 
although  such  company  is  not  otherwise  within  the  legislative 
luthority  of  the  Parliament  of  Canada,  and  includes  any 
individual  not  incorporated  who  is  the  owner  or  lessee  of  a  rail- 
way in  Canada,  or  party  to  an  agreement  for  the  working  of 
such  a  railway.    3  Bdw.  VII.,  cap.  58,  sec.  302. 

In  the  Act  of  1903,  this  sub-section  (4)  consisted  only  of  the 
present  sub-section  4(a)  with  the  omission  of  the  words  "every 
such  company  and. "  Sub-section  4 (6)  is  new.  Sub-section  4(c) 
is  virtually  the  same  as  section  302  of  the  Act  of  1903. 

The  word  "further"  in  sub-section  4(c)  evidently  indicates 
that  sections  4(a)  and  4(6)  are  intended  to  apply  only  to  com- 
panies which  are  generally  within  the  jurisdiction  of  the 
Dominion  Parliament.  See  also  see.  5,  infra.  The  legislation 
contained  in  section  419  and  succeeding  sections  of  the  present 
statute  falls  under  section  91  (6)  of  the  B.  N.  A.  Act  and  is 
no  doubt  intra  vires  notwithstanding  the  exclusive  jurisdiction 
of  provincial  legislatures  as  to  local  undertakings  not  declared 
to  be  for  the  general  advantage  of  Canada. 

Sub-section  4(6)  is  in  effect  superseded  (though  it  is  not 
expressly  repealed)  by  section  1(6)  of  the  amending  Act.  7-8 
Edw.  VII.,  cap.  61,  which  Act  repeals  the  sections  (355  to  360) 
relating  to  telephone  tolls  but  re-enacts  them,  extending  their 
application  so  as  to  include  telegraph  companies.  Section  1(6) 
of  the  amending  Act  extends  sub-section  (6)  above,  in  the  same 
manner  and  changes  the  words  ' '  every  company  and  person  hav- 
ing legislative  authority  from  the  Parliament  of  Canada  to  con- 
struct, etc.,"  to  read  "every  company  and  person  within  the 
legislative  authority  of  the  Parliament  of  Canada  having  power 
to  construct,  etc. ' '  The  section  of  the  amending  Act  is  evidently 
wider  in  its  scope.  Upon  the  wording  of  the  above  sub-section 
(6)  it  would  no  doubt  be  contended  that  companies  and  persons 
having  power  not  conferred  by  legislative  authority  of  the  Par- 
liament of  Canada  (for  example,  companies  incorporated  and 
authorized  by   provincial    legislation    whose    undertakings  are 
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declared  to  be  for  the  general  advantage  of  Canada)  are  not 
within  the  meaning  of  the  sub-section.  The  amendment  meets 
this  objection.  The  effect  of  the  amendments  is  to  bring  under 
the  jurisdiction  of  the  Board  of  Railway  Commissioners  all  tele- 
graph and  telephone  companies  within  the  legislative  authority 
of  Parliament  whether  authorized  to  construct  and  operate  rail- 
ways or  not. 

•costs."  (5)  "costs"  includes  fees,  counsel  fees  and  expenses. 

See  sections  44,  58,  199,  214,  219,  etc.  It  means  as  between 
solicitor  and  client :  Can.  Northern  Co.  v.  Robinson,  8  Can.  By. 
Cas.  244. 

■county."  (6)  "county"  includes  any  county,  union  of  counties,  rid- 
ing, or  division  corresponding  to  a  county,  and  in  the  province 
of  Quebec,  any  separate  municipal  division  of  a  county; 

Formerly  51  Vict.,  cap.  29,  sec.  2(b) ;  3  Edw-  VII.,  cap.  58, 
sec.  2(e).  See  also  Interpretation  Act,  R.S.C.,  1906,  sec.  34 
(3). 

■court."  (7)  "court"  means  a  superior  court  of  the  province  or  dis- 

trict, and,  when  used  with  respect  to  any  proceedings  for 

(a)  the  ascertainment  or  payment,  either  to  the  person 
entitled,  or  into  court,  of  compensation  for  lands  taken,  or  for 
the  exercise  of  powers  conferred  by  this  Act,  or 

(b)  the  delivery  of  possession  of  lands,  or  the  putting  down 
of  resistance  to  the  exercise  of  powers,  after  compensation  paid 
or  tendered, 

includes  the  county  court  of  the  county  where  the  lands  he; 

51  Vic,  cap.  29,  sec.  2(c)  ;  3  Edw.  VII.,  cap.  58,  sees.  2(f) 
and  156.  All  the  words  after  the  word  "district"  are  new.  In 
the  Act  of  1903  the  word  "Court"  as  used  in  sections  157  to 
174  inclusive  (relating  to  compulsory  taking  of  lands,  arbitra- 
tions and  compensation)  was  defined  by  sec.  156  to  include  the 
County  Court  of  the  County  in  which  the  lands  lay.  The  pro- 
ceedings indicated  by  these  sections  of  the  old  Act  (sections 
192  and  220  of  the  present  Act)  are  no  doubt  the  proceedings 
referred  to  in  sub-sections  7(a)  and  1(b),  supra.  The  corres- 
ponding definition  of  "judge"  in  subsection  13  must  be  read  in 
connection  with  sub-section  7  and  except  as  indicated  by  sub- 
sections 7(a)  and  7(6)  does  not  include  a  County  Court  judge. 
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For  example,  application  under  section  184  must  still  be  made 
to  a  Superior  Court  Judge. 

(8)  "Exchequer  Court"  means  the   Exchequer   Court  of'Exche- 
Canada;  3  Edw.  VII.,  cap.  58,  sec.  2  (g).  Court" 

(9)  "express  toll"  means  any  toll,  rate  or  charge  to  be  "Express 
charged  by  the  company,  or  any  person  or  corporation  other 

than  the  company,  to  any  persons,  for  hire  or  otherwise,  for  or 
in  connection  with  the  collecting,  receiving,  caring  for  or  hand- 
ling of  any  goods  for  the  purpose  of  sending,  carrying  or 
transporting  them  by  express,  or  for  or  in  connection  with  the 
sending,  carrying,  transporting  or  delivery  by  express  of  any 
goods,  or  for  any  service  incidental  thereto,  or  for  or  in  connec- 
tion with  any  or  either  of  these  objects,  where  the  whole  or  any 
portion  of  the  carriage  or  transportation  of  such  goods  is  by 
rail  upon  the  railway  of  the  company.     (New.) 

This  sub-section  has  special  reference  to  sections  348  to  354 
(infra),  (6  Edw.  VII.,- cap.  42,  sec.  27)  by  which  express  tolls 
are  now  made  subject  to  the  approval  of  the  Board. 

(10)  "goods"  includes  personal  property  of  every  deserip- ■•  Goods/ 
tion  that  may  be  conveyed  upon  the  railway,  or  upon  steam 
vessels,  or  other  vessels  connected  with  the  railway, 

Formerly  51  Vict.,  see.  2(f)  amended;  3  Edw.  VII.,  cap. 
58,  sec.  2(h).  The  same  word  is  defined  in  the  English  Acts,  8 
Vict.,  cap.  20,  sec.  3,  from  which  the  definition  in  51  Vict.,  cap. 
29,  (D.),  sec.  2(f)  was  taken.  Compare  the  definition  of  the 
word  "merchandise"  in  the  English  Act,  51  &  52  Vict.,  cap.  25, 
sec.  35.  Presumably  this  definition  of  the  word  "goods" 
would  apply  as  well  to  passengers'  luggage  and  cattle  which 
occurred  in  the  English  definition  of  the  word  "traffic"  in  17 
&  18  Vict.,  cap.  31,  sec.  1,  and  36  &  37  Vict.,  cap.  48,  sec.  3. 
See  The  Queen  v.  Slade,  21  Q.B.D.  433,  and  McCormack  v. 
Grand  Trunk  B.W.  Co.,  3  Can.  Ey.  Cas.  185 ;  also  note  to  that 
case  3  Can.  Ey.  Cas.,  p.  189. 

(11)  "highway"  includes  any  public  road,  street,  lane  or„High. 
other  public  way  or  communication;  way" 

Formerly  51  Vict.,  cap.  29,  sec.  2(g)  •  3  Edw.  VII.,  cap.  58, 
sec.  2(%).    No  similar  definition  appears  in  the  English  Acts. 
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"Inspect- 
ing 
engineer." 


'  Judge.' 


'Justice.' 


In  the  Township  of  Gloucester  v.  Canada  Atlantic  R.W. 
Co.,  1  Can.  Ry.  Cas.  327,  p.  331,  Lount,  J.,  says:  "The  defen- 
dants say  that  by  this  interpretation  and  the  construction  to  be 
placed  upon  it  by  the  section  of  the  Act  where  the  word  'high- 
way' is  used  the  proper  meaning  to  be  given  is  'A  public  road 
opened  up  and  in  actual  use  by  the  public'  and  not  an  unopened 
road.  I  do  not  see  why  this  restricted  meaning  should  be 
adopted,  more  especially  as  the  word  'highway'  includes  any 
public  road,  street,  lane  or  other  public  way  or  communication. 
I  think  it  must  be  conceded  that  Parliament  intended  to  give 
and  did  give,  to  the  word  'highway'  a  full  and  not  a  limited 
meaning. ' ' 

Therefore  he  holds  that  an  unopened  road  allowance  is  a 
public  highway  within  the  meaning  of  this  section;  but  it  does 
not  include  a  road  merely  shown  on  a  plan  registered  by  a  pri- 
vate owner  and  not  opened  up  or  adopted  by  the  municipality. 
City  of  Toronto  v.  Grand  Trunk  R.W.  Co.,  32  O.R.  120,  1  Can. 
Ry.  Cas.  82,  not  a  mere  "trail"  or  "way"  which  is  not  a  public 
highway  as  of  right:  Royle  v.  Canadian  Northern  R.W.  Co.,  U 
Man.  L.R.  275,  3  Can.  Ry.  Cas.  4. 

See  Canada  Atlantic  Railway  Company  and  Montreal  and 
Ottawa  Ry.  Co.  v.  City  of  Ottawa,  2  O.L.R.  336;  4  O.L.R.  56; 
1  Can.  Ry.  Cas.  298,  305.  Yonge  Street  Bridge  Case,  Grand 
Trunk  Ry.  Co.  v.  Toronto,  10  O.W.R.  483.  Toronto  Viaduct 
Case,  42  S.C.R.  613. 

(12)  "inspecting  engineer"  means  an  engineer  who  is 
directed  by  the  Minister,  or  by  the  Board,  to  examine  any  rail- 
way or  works,  and  includes  two  or  more  engineers,  when  two 
or  more  are  so  directed.  51  Vic,  cap.  29,  sec.  2  (h) ;  3  Edw. 
VII.,  cap.  58,  sec.  2  (j). 

(13)  "judge"  means  a  judge  of  a  superior  or  county  court 
hereinbefore  mentioned,  as  the  case  may  be.  51  Vic,  cap.  29, 
sec.  2  (i) ;  3  Edw.  VII.,  cap.  58,  sec.  2  (k)  and  156. 

See  note  under  sub-section  7,  supra. 

(14)  "justice"  means  a  justice  of  the  peace  acting  for  the 
district,  county,  riding,  division,  city  or  place  where  the  matter 
requiring  the  cognizance  of  a  justice  arises;  and,  when  any 
matter  is  authorized  or  required  to  be  done  by  two  justices,  the 
expression  "two  justices"  means  two  justices  assembled  and 
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acting  together.   51  Vic,  cap.  29,  sec.  2  (j) ;  3  Edw.  VII.,  cap. 

58,  sec.  2  (I),  amended. 

The  section  formerly  contained,  after  the  word  "arises," 
the  words  "and  who  is  not  interested  in  the  matter." 

(15)  "lands"   means  the   lands,  the   acquiring,    taking   or"Lands.' 
using  of  which  is  authorized  by  this  or  the  Special  Act,    and 
includes  real  property,  messuages,  lands,  tenements  and  here- 
ditaments of  any  tenure,  51  Vic,  cap.  29,  sec.  2  (m)  ;  3  Edw. 
VII.,  cap.  58,  sec.  2  (m). 

This  section  in  the  Act  of  1903  read  as  follows,: 
(m)  The  expression  "lands"  means  the  lands,  the  acquir- 
ing, taking  or  using  of  which  is  incident  to  the  exercise  of  the 
powers  given  by  this  or  the  Special  Act,  and  includes  real  pro- 
perty, messuages,  lands,  tenements  and  hereditaments  of  any 
tenure. 

For  the  English  definition  see  8  Viet.,  cap.  18,  sec.  3  (Imp.), 
and  8  Vic,  cap.  20,  sec.  3  (Imp.).  In  England  this  definition 
includes  sub-soil  where  there  is  authority  in  a  special  Act  to 
take  the  sub-soil  without  appropriating  the  surface.  Farmer 
v.  Waterloo  and  City  B.W.  Go.  (1895),  1  Ch.  527.  It  is  said- 
in  Browne  and  Theobald  3rd  Edition,  p.  134,  that  it  also 
includes  an  easement,  but  in  Be  Metropolitan  District  B.W.  Co. 
and  Cosh,  13  Ch.  D.  607  at  p.  616,  Jessel,  M.  E.,  states  that  it 
does  not  include  an  easement  and  the  promoters  have  no  right 
to  require  land  owners  to  sell  them  a  mere  easement  in  the  land. 
Considered  Midland  B.W.  Co.  v.  Wright  (1901),  1  Ch.  738. 
See  also  Great  Western  B.W.  Co.  v.  Swindon,  etc.,  B.W.  Co., 
22  Ch.  D.  677,  9  A.C.  787,  where  the  question  was  much  dis- 
cussed but  no  definite  decision  was  come  to.  See  DeCamp  v. 
Hibernia  B.W.  Co.,  47  N.  J.  L.  52.  In  re  James  Bay  B.W.  Co. 
and  Worrell,  5  Can.  By.  Cas.  23  it  was  held  by  MacMahon, 
J.,  that  a  reservation  to  the  land  owners  of  certain  water  rights 
and  privileges  had  the  effect  of  invalidating  an  expropria- 
tion notice,  as  otherwise  the  effect  would  be  to  allow 
the  railway  company  to  expropriate  a  mere  easement  as 
to  at  least  part  of  the  lands  described  in  the  notice.  "Where  the 
railway  is  empowered  by  a  Special  Act  to  take  an  easement  this 
word  may  then  be  read  into  the  word  "lands."  Hill  v.  Midland, 
21  Ch.  D.  143.  Under  the  English  Act  "lands"  also  includes 
minerals.    Errington  v.  Metropolitan  District  B.  W.  Co.,  19  Ch. 
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"Minis- 
ter." 


'  Owner.' 


D.  559.  As  to  minerals  under  the  Canadian  Act,  see  sections 
169  to  172  (infra).  As  to  minerals  under  lands  granted  by  way 
of  subsidy  see  Calgary,  etc.,  R.W.  Co.  v.  Bex.  73  L.J.P.C.  110. 

Where  a  Special  Act  denned  land  so  as  to  include  a  mere 
easement  it  was  held  that  a  notice  stating  an  intention  to 
acquire  the  lands  described  "to  the  extent  required  for  the  cor- 
porate purposes  of  the  company"  was  too  indefinite  and  was 
invalid.  Lees  v.  Toronto  &  Niagara  Power  Co.,  12  O.L.R.  505. 
6  Can.  Ry.  Cas.  128. 

(16)  "lease"  includes  an  agreement  for  a  lease;  51  Vic. 
cap.  29,  sec.  2  (I)  ;  3  Edw.  VII.,  cap.  58,  see.  2  (n). 

Compare  8  Vic,  cap.  18,  sec.  3  (Imp.). 

(17)  "Minister"  means  the  Minister  of  Railways  and 
Canals.  51  Vic,  cap.  29,  sec.  2  (m) ;  3  Edw.  VII.,  cap.  58, 
sec.  2  (o). 

As  to  the  powers  of  the  Minister,  see  R.S.C.,  1906,  cap.  35. 

(18)  "Owner,"  when,  under  the  provisions  of  this  Actor 
the  Special  Act,  any  notice  is  required  to  be  given  to  the  owner 
of  any  lands,  or  when  any  act  is  authorized  or  required  to  be 
done  with  the  consent  of  the  owner,  means  any  person  who, 
under  the  provisions  of  this  Act,  or  the  Special  Act,  or  any 
Act  incorporated  therewith,  is  enabled  to  sell  and  convey  the 
lands  to  the  company.  51  Vic,  cap.  29,  sec.  2  (p) ;  3  Edw.  VII., 
cap.  58,  sec.  2  (p). 

Compare  8  Vic,  cap.  18,  sec.  3   (Imp.). 

The  term  "owner"  in  sec.  76  of  8  Vic,  cap.  18,  (Imp.),  is 
said  to  contemplate  any  person  having  some  title  to  the  lands. 
See  Browne  and  Theobald,  p.  193,  and  eases  there  cited  for 
decisions  upon  the  English  Act.  Under  the  decisions  of  Be  Can- 
adian Pacific  R.W  Co.  and  Batter,  1  Can.  Ry.  Cas.  457; 
Young  v.  Midland  R.W>  Co.,  19  A.R.  265,  affirmed  Midland 
R.W.  Co.  v.  Young,  22  S.C.R.  190,  and  Re  Belt  Line  R.W.  Co., 
26  O.R.  413,  and  Re  Toronto,  Hamilton  &  Buffalo  R.W.  Co., 
and  Burke,  27  O.R.  690,  it  may  be  said  that  all  parties  inter- 
ested in  the  lands  may  be  treated  as  the  owners  for  the  purpose 
of  compensation  under  the  statute,  and  the  term  is  not  to  be 
understood  in  the  limited  sense  of  this  interpretation  clause, 
but  in  its  natural  and  ordinary  sense.  See  per  Osier,  J.  A., 
Young  v.  Midland  R.W.  Co.,  supra,  at  p.  275.  And  though  the 
title  of  the  person  in  possession  might  be  defective  the  railway 
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company  may  not  ignore  it  so  as  to  justify  an  entry  on  the  lands 
he  occupies  without  his  consent  and  without  giving  him  the 
notices  and  taking  the  other  steps  prescribed  by  the  Act. 

Stewart  v.  Ottawa  &  New  York  R.W.  Co.,  30  O.R.  599. 

This  matter  is  fully  discussed  in  the  notes  to  Be  Canadian 
Pacific  R.W.  Co.  and  Batter,  1  Can.  Ry.  Cas.  at  pp.  484,  485 
and  486. 

A  bare  trustee  is  not  an  owner  within  the  meaning  of  section 
171  of  the  Act  of  1903  (now  section  218,  infra)  and  notice 
under  that  section  must  be  served  on  the  cestuis  que  trustent. 
Re  James  Bay  R.W.  Co.  and  Worrell,  5  Can.  Ry.  Cas.  21. 

Placer  miners  are  owners  within  the  meaning  of  the  Act. 
Day  v.  Klondyke  Mines  R.W.  Co..  6  Can.  Ry.  Cas.  203. 

(19)  "Plan"  means  a  ground  plan  of  the  lands  and  property  •■  plan." 
taken  or  intended  to  be  taken;  51  Vic,  cap.  29,  sec.  2  (m) ; 
amended  3  Edw.  VII.,  cap.  58,  sec.  2  (q). 

(20)  "Legislature  of  any  province"  or  "provincial  legisla- ■•  Provin- 
ture"  means  and  includes  any  legislative  body  other  than  theture." 
Parliament  of  Canada;  3  Edw.  VII.,  cap.  58,  sec.  2   (r). 

This  probably  includes  the  legislature  of  a  province  before 
the  union.  Robertson  v.  G.T.R.  Co.,  6  Can.  Ry.  Cas.  494  at  p. 
511.  Grand  Trunk  R.W.  Co.  (1909),  A.C.  325,  9  Can.  Ry. 
Cas.  149. 

(21)  "Railway"  means  any  railway  which  the  company  has  "Railway." 
authority  to  construct  or  operate,  and  includes  all  branches, 
sidings,  stations,  depots,  wharfs,  rolling  stock,  equipment, 
stores,  property  real  or  personal  and  works  connected  there- 
with, and  also  any  railway  bridge,  tunnel,  or  other  structure 
which  the  company  is  authorized  to  construct ; 

Taken  from  55  &  56  Vic,  cap.  27  (D.).  Compare  8  Vic, 
cap.  20,  sec.  3  (Imp.),  35  &  36  Vic,  cap.  50,  sec.  2  (Imp.),  and 
36  &  37  Vic,  cap.  48,  sec.  1  (Imp.).  Under  the  English  Em- 
ployers' Liability  Act  it  has  been  held  that  a  railway  includes  a 
tramway  upon  the  public  road.  Fletcher  v.  London  United 
Tramways  Limited  (1902),  2  KB.  269.  "Railway"  distin- 
guished from  "tramway:"  Re  Niagara,  St.  Catharines  and  To- 
ronto R.W.  Co.,  6  Can.  Ry.  Cas.  145. 

It  has  no  exact  technical,  only  a  variable  meaning.  Blackpool, 
etc.,  Tramroad  Co.  v.  Thornton  (1907),  1  KB.  at  583. 
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Under  the  British  Columbia  Railway  Act,  1890,  sec.  38,  it 
was  held  that  a  tramway  was  a  railway  within  the  meaning  of 
that  act.    Edison  General  Electric  v.  Edmonds,  4  B.C.R.  354. 

"Railway  tracks"  held  to  include  "street  railway  tracks" 
under  the  Customs  Act,  Toronto  B.W.  Go.  v.  Beg.  (1896),  65 
L.J.P.C.  110. 

See  Montreal,  etc.,  B.W.  Co.  v.  Chateauguay,  etc.,  B.W.  Co., 
35  S.C.R.  48;  4  Can.  Ry.  Cas.  83. 

Under  the  English  Railway  and  Canal  Traffic  Act,  1888,  51 
&  52  Vic,  cap.  25,  sec.  25,  a  dock  company  having  sidings 
within  the  area  of  its  own  property  only  was  held  not  to  be  a 
railway.  London  &  Indian  Dock  Co.  v.  Great  Eastern  B.W.  Co. 
(1902),  1  K.B.  568.  And  lines,  sidings  and  platforms  inside  a 
company's  premises  and  freight  sheds  were  held  not  to  be  part 
of  lands  used  for  a  railway  within  the  meaning  of  a  Municipal 
Assessment  Act.  Williams  v.  London  &  North  Western  R.~W. 
Co.  (1899),  2  Q.B.  197,  (1900),  1  Q.B.  760. 

It  has  been  held  that  the  term  "railway"  by  itself  includes 
all  works  authorized  to  be  constructed  and  therefore  includes 
stations.  Cother  v.  Midland  B.W.  Co.,  5  R.C.  187.  at  p.  194; 
but  in  England  it  was  held  that  the  term  railway  under  sec.  92 
of  8  Vic,  cap.  20  (Imp.),  did  not  include  a  station.  Midland 
B.W.  Co.  v.  Ambergate  B.W.  Co.,  10  Hare  348.  In  view,  how- 
ever, of  the  express  insertion  of  the  word  "stations"  in  the 
definition  given  in  the  present  Act  such  an  Act  as  this  would 
not  apply  in  Canada. 

"Railway"  includes  a  temporary  spur  constructed  for  the 
purpose  of  obtaining  gravel,  and  in  respect  of  such  spur  the 
company  can  exercise  the  same  powers  as  to  highways,  etc.,  as  in 
respect  of  the  main  line.  Canadian  Pacific  Co.,  v.  North 
Dumfries,  6  Can.  Ry.  Cas.  147.  But  see  Quebec  Bridge  Co.  t. 
Marie  Boy,  32  S.C.R.  572 ;  5  Can.  Ry.  Cas.  18,  for  the  law  on 
this  point  before  the  passing  of  2  Edw.  VII.,  cap.  29,  sec.  1, 
as  to  expropriation  of  materials. 

A  mining  company  empowered  to  build  a  railroad  as  well 
has  been  held  to  be  a  railway  in  Nova  Scotia  for  the  purpose  of 
obtaining  the  benefit  of  an  exemption  from  taxation,  so  far  as 
the  railway  portion  of  its  works  is  concerned.  International 
Coal  Co.  v.  Cape  Breton,  22  S.C.R.  305;  and  for  some  purposes 
even  private  owners  of  a  railway  on  their  own  property  may 
come  within  the  term:  Cooper  v.  Hamilton,  etc.,  Co.,  8  O.L.K. 
353. 
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(22)  "Registrar  of    deeds"    or    "registrar"   includes    the 0'f^!^r*r 
registrar  of  land  titles,  or  other  officer  with  whom  the  title  to 

the  land  is  registered.     (New.) 

(23)  "Office    of   the     registrar  of    deeds"  or    "registry  of  ^^try 
deeds, ' '  or  other  words  descriptive  of  the  office  of  the  registrar 

of  deeds,  include  the  land  titles  office,  or  other  office  in  which 
the  title  to  the  land  is  registered.     (New.) 

(24)  "Rolling  stock"  means  and  includes  any  locomotive, 'l?°ui,ns 
engine,  motor  car,  tender,  snow  plough,  Sanger,  and  every  des- 
cription of  car  or  of  railway  equipment  designed  for  movement 

on  its  wheels,  over  or  upon  the  rails  or  tracks  of  the  company. 
3  Bdw.  VII.,  cap.  58,  sec.  2  (t). 

Compare  30  &  31  Vic,  cap.  127,  sec.  4  (Imp.). 

(25)  "Railway  Act,  1888,"  means  the  Act  passed  in  the^auway 
fifty-first   year  of   Her  late   Majesty's   reign,  chapter  twenty- 
nine,  intituled  An   Act   respecting   Raihoays,  and   the    several 

Acts  in  amendment  thereof.     (New.) 

(26)  "Secretary"  means    the    Secretary    of    the  Board.  3"Seere- 
Edw.  VII.,  cap.  58,  sec.  2   (w). 

(27)  "Sheriff"  means  the  sheriff  of  the  district,  county  rid- "  sheriff." 
ing,  division,  city  or  place  within  which  are  situated  any  lands 

in  relation  to  which  any  matter  is  required  to  be  done  by  a 
sheriff,  and  includes  an  under  sheriff  or  other  lawful  deputy  of 
the  sheriff;  51  Vic,  cap.  29,  sec.  2  (s)  ■  3  Edw.  VII.,  cap.  58, 
sec.  2  (v). 

(28)  "Special  Act"  means  any  Act  under  which  the  com- "Special 
pany  has  authority  to  construct  or  operate  a  railway,  or  which 

is  onacted  with  special  reference  to  such  railway,  and  includes 

(a)  All  such  Acts, 

(b)  With  respect  to  the  Grand  Trunk  Pacific  Railway  Com- 
pany, the  National  Transcontinental  Railway  Act,  and  the  Act 
in  amendment  thereof  passed  in  the  fourth  year  of  His 
Majesty's  reign,    chapter   twenty-four,    intituled  An    Act    to 
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amend  the  National  Transcontinental  Railway  Act,  and  the 
scheduled  agreements  therein  referred  to,  and 

(c)  Any  letters  patent,  constituting  a,  company's  authority 
to  construct  or  operate  a  railway,  granted  under  any  Act,  and 
the  Act  under  which  such  letters  patent  were  granted; 

51  Vic,  cap.  29,  sec.  2{t)  amended  by  3  Edw.  VII.,  cap. 
58,  sec.  2(w)  and  now  further  amended  by  the  insertion  of  sub- 
section (i)  pursuant  to  4  Edw.  VII.,  cap.  32,  sec.  4,  and  by 
recasting  the  clause  which  now  appears  as  sub-section  (c). 
Compare  36  &  37  Vic,  cap.  48,  sec.  2  (Imp.). 

In  the  Toronto  Viaduct  Case,  Chief  Commissioner  Mabee  held 
that  the  fair  meaning  of  the  words  "with  special  reference  to 
such  railway"  is  with  respect  to  the  construction  or  operation  of 
the  railway  dealt  with  earlier  in  the  same  clause  and  that  Stat. 
56  Vic,  cap.  48  validating  the  Esplanade  Agreement  was  not 
a  "Special  Act"  within  the  meaning  of  this  clause.  Affirmed 
42  S.C.K.  613 ;  in  appeal  to  P.C. 

As  to  (c)  compare  R.S.C.,  1906,  cap.  79,  sec.  5  (2  Edw. 
VII.,  cap.  15,  sec.  5)  which  prohibits  the  incorporation  of  rail- 
way, telegraph  or  telephone  companies  by  Dominion  letters 
patent.  Sub-section  (c)  is  no  doubt  still  operative  however,  as 
to  companies  incorporated  by  letters  patent  of  the  Dominion 
before  3  Edw.  VII.,  cap.  15,  and  such  provincial  companies  as 
are  subject  to  this  Act  for  any  purpose. 

See  7-8  Edw.  VII.,  cap.  61,  Part  1,  sec.  1(c)  for  definition 
of  the  words  "Special  Act"  as  used  in  that  part. 

pi«ml"  (29)  "Telephone  toll"  means  and  includes  any  toll,  rate,  or 

charge  to  be  charged  by  the  company  to  the  public,  or  to  any 
person,  for  the  use  of  a  telephone  system  or  line,  or  any  part 
thereof,  or  for  the  transmission  of  a  message  by  telephone,  or 
for  the  installation  and  use  of  telephone  instruments,  lines  or 
apparatus,  or  for  any  service  incidental  to  a  telephone  busi- 
ness; 

See  7-8  Edw.  VII.,  cap.  61,  Part  1,  sec.  1(e)  for  defini- 
tion of  "telegraph  toll"  as  used  in  that  part. 

"Telegraph"  in  that  part  includes  "wireless  telegraph." 
Ibid.,  sec.  1(d). 

"Iate''and        (3°)   "Toll"  or  "rate"  means  and  includes  any  toll,  rate, 

aefined.      charge  or  allowance  charged  or  made  either  by  the  company,  or 

,  upon  or  in  respect  of  a  railway  owned  or  operated  by  the  com- 
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pany,  or  by  any  person  on  behalf  or  under  authority  or  consent 
of  the  company  in  connection  with  the  carriage  and  transporta- 
tion of  passengers,  or  the  carriage,  shipment,  transportation, 
care,  handling  or  delivery  of  goods,  or  for  any  service  incidental 
to  the  business  of  a  carrier;  and  includes  also  any  toll,  rate, 
charge  or  allowance  so  charged  or  made  in  connection  with 
rolling  stock,  or  the  use  thereof,  or  any  instrumentality  or 
facility  of  carriage,  shipment  or  transportation,  irrespective  of 
ownership  or  of  any  contract,  expressed  or  implied,  with  res- 
pect to  the  use  thereof;  and  includes  also  any  toll,  rate,  charge 
or  allowance  so  charged  or  made  for  furnishing  passengers 
with  beds  or  berths  upon  sleeping-cars,  or  for  the  collection, 
receipt,  loading,  unloading,  stopping  over,  elevation,  ventilation, 
refrigerating,  icing,  heating,  switching,  ferriage,  cartage,  stor- 
age, care,  handling  or  delivery  of,  or  in  respect  of,  goods  trans- 
ported, or  in  transit,  or  to  be  transported ;  and  includes  also  any 
toll,  rate,  charge  or  allowance  so  charged  or  made  for  the  ware- 
housing of  goods,  wharfage  or  demurrage  or  the  like,  or  so 
charged  or  made  in  connection  with  any  one  or  more  of  the 
above-mentioned  objects,  separately  or  conjointly. 

7-8  Edw.  VII.,  cap.  61,  Part  II.,  sec.  9,  repealed  the  former 
section  2  (30)  which  read  as  follows:  "toll"  or  "rate"  means 
and  includes  any  toll,  rate  or  charge  made  for  the  carriage  of 
any  traffic,  or  for  the  collection,  loading,  unloading  or  delivery 
of  goods,  or  for  wharehousing  or  wharfage,  or  other  services 
incidental  to  the  business  of  a  carrier.  3  Edw.  VII.,  cap.  58,  sec. 
2  (30).    See  8  Vic,  cap.  20,  sec.  3  (Imp.). 

(31)  "Traffic"  means  the  traffic  of  passengers,  goods  and"Trftfflc" 
rolling  stock.     51  Vic,  cap.  29,  sec.  2   (v)   amended;  3  Edw. 

VII.,  cap.  58,  sec.  2  (g)  amended. 

See  sub-section  (10),  supra,  and  note  thereto;  see  also  sub- 
section (24).  Compare  17  &  18  Vic,  cap.  31,  sec.  1  (Imp.), 
and  36  &  37  Vic,  cap.  48,  sec.  3    (Imp.). 

(32)  "Train"  includes    any    engine,    locomotive  or    other ,.Train., 
rolling  stock.    3  Edw.  VII.,  cap.  58,  sec  2  (aa). 
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In  Hollinger  v.  Canadian  Pacific  B.W.  Co.,  21  O.R.  705,  it 
had  been  already  held  that  an  engine  with  tender  moving 
reversely  is  a  "train  of  cars"  within  the  meaning  of  see.  260 
of  51  Vic.,  cap.  29,  now  sec.  393(d),  infra.  This  was  affirmed 
20  A.R.  244.  In  Casey  v.  Canadian  Pacific  B.W.  Co.,  15  O.R. 
574,  it  was  thought,  though  not  definitely  decided,  that  an 
engine  and  tender  would  under  the  corresponding  section  of 
R.S.C.,  cap.  109,  be  a  "train  of  cars." 

Semble,  a  hand-car  moving  upon  the  railway  is  not  a  "train 
within  the  meaning  of  3  Bdw.  VII.,  cap.  58,  sec.  228  (now  sec- 
tion 393  (d),  infra.  Burtch  v.  Canadian  Pacific  By.  Co.,  13 
O.L.R.  632;  6  Can.  Ry.  Cas.  461. 

■•under-  (33)  "The  undertaking"  means  the  railway  and  works,  of 

whatsoever   description,   which  the   company  has   authority  to 
construct  or  operate; 

Formerly  51  Vic,  cap.  29,  sec.  3 (to),  3  Bdw.  VII.,  cap.  58, 
see.  2(bb).  In  England  where  a.  mortgage  of  the  "undertak- 
ing" is  given  it  means  the  undertaking  as  a  going  concern  and 
the  management  cannot  be  interfered  with  by  the  mortgagees. 
Gardner  v.  London,  Chatham  if-  Dover  B.W.  Co.,  L.R.  2  Ch. 
201.     See  Wheatley  v.  Silkstone,  etc.,  Co.,  29  Ch.  D.  715. 

In  Phelps  v.  St.  Catharines  and  Niagara  Central  B.W.  Co., 
18  O.R.  581,  it  was  said  that  "in  railway  parlance  the  under- 
taking has  been  defined  to  mean  the  complete  work  from  which 
returns  of  money  or  earnings  arise,"  see  19  O.R.  501.  See 
also  Drummond  v.  South  Eastern  B.W.  Co.,  24  L.C.  Jur.  276. 

In  Canadian  Pacific  By.  Co.  v.  North  Dumfries,  6  Can.  Ry. 
Cas.  147,  the  Board  of  Railway  Commissioners  referred  to  this 
sub-section  and  held  that  a  railway  company  might  divert  a 
highway  for  the  purposes  of  a  spur  to  a  gravel  pit,  such  a  spur 
and  its  connections  being  part  of  "the  undertaking"  within 
section  118  of  the  Railway  Act,  1903   (now  section"  151,  infra). 

The  definition  as  it  stands  seems  to  give  the  word  a  much 
less  extended  meaning  than  customarily  attaches  to  it  when 
used  in  connection  with  e.g.,  mortgages  to  secure  debentures  of 
stock  companies.  As  to  the  effect  of  a  mortgage  charge  on  the 
undertaking  of  a  railway,  see  Phelps  v.  St.  Catharines,  etc.,  B.W. 
Co.,  18  O.R.  581,  19  O.R.  501 ;  see  also  Toronto  General  Trusts 
Corporation  v.  Central  Ontario  B.W.  Co.,  6  O.L.R.  1,  2  Can.  Ry 
Cas.  274 ;  affirmed  8  O.L.R.  342 ;  4  Can.  Ry.  Cas.  328 ;  affirmed 
(1905)  A.C.  576;  74  L.J.P.C.  116. 
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(34)   "Working  expenditure"  means  and  includes  expend?8 

(a)  all  expenses  of  maintenance  of  the  railway, 
(6)  all  such  tools,  rents  or  annual  sums  as  are  paid  in  res- 
pect of  the  hire  of  rolling  stock  let  to  the  company,  or  in  respect 
of  property  leased  to  or  held  by  the  company,  apart  from  the 
rent  of  any  leased  line, 

(c)  all  rent  charges  or  interest  on  the  purchase  money  of 
lands  belonging  to  the  company,  purchased  but  not  paid  for,  or 
not  fully  paid  for, 

(d)  all  expenses  of  or  incidental  to  the  working  of  the  rail- 
way and  the  traffic  thereon,  including  all  necessary  repairs  and 
supplies  to  rolling  stock  while  on  the  lines  of  another  company, 

(e)  all  rates,  taxes,  insurance  and  compensation  for  acci- 
dents or  losses, 

(/)  all  salaries  and  wages  of  persons  employed  in  and  about 
the  working  of  the  railway  and  traffic, 

(g)  all  office  and  management  expenses,  including  direc- 
tors' fees,  and  agency,  legal  and  other  like  expenses, 

(h)  all  costs  and  expenses  of  and  incidental  to  the  compli- 
ance by  the  company  with  any  order  of  the  Board  under  this 
Act,  and 

(i)  generally,  all  such  charges,  if  any,  not  hereinbefore 
otherwise  specified,  as,  in  all  cases  of  English  railway  com- 
panies, are  usually  carried  to  the  debit  of  revenue  as  distin- 
guished from  capital  account.  51  Vic,  cap.  29,  sec.  2  (x) ;  3 
Edw.  VII.,  cap.  58,  see.  2  (cc)  rearranged. 

Working  expenditure  includes  wages  (Allan  v.  Manitoba, 
etc.,  R.W.  Co.,  13  C.L.T.  349)  ;  instalments  and  arrears  of 
instalments  of  purchase  price  of  rolling  stock  the  property  in 
which  has  not  passed  to  the  railway  company,  (Be  Eastern,  etc., 
R.W.  Co.,  45  Ch.  D.  367;)  necessary  repairs  (Sage  v.  Shore 
Line  R.W.  Co.,  2  N.B.  Eq.  321,  2  Can.  Ry.  Cas.  271 ;)  it  does  not 
necessarily  include  all  expenses  of  operation  and  management 
incurred  under  an  order  of  the  Court  (Charlebois  v.  G.N.W. 
Central  R.W.  Co.,  11  Man.  L.R.  42  and  135)  ;  nor  in  England 
the  cost  of  defending  an  action  to  establish  claims  arising  prior 
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to  the  receivership  (Be  Wrexham  Mold,  etc.,  R.W.  Co.  (1900), 

1  Ch.  261;  2  Ch.  436). 

Apart  from  the  Statute,  it  appears  that  the  Court  has 
inherent  jurisdiction  to  permit  a  receiver  to  make  any  neces- 
sary expenditures  to  save  or  properly  maintain  the  property, 
but  where  all  parties  are  not  represented  the  necessity  for 
such  outlay  must  be  very  clear. 

Greenwood  v.  Algesiras,  etc.,  R.W.  Go  (1894),  2  Ch.  205; 
Securities,  etc.,  Corporation  v.  Brighton,  68  L.T.  249;  Ritchie 
v.  Central  Ontario  R.W.  Co.,  7  O.L.R.  727,  10  O.L.R.  5,  3  Can. 
Ry.  Cas.  357,  4  Can.  Ry.  Cas.  347. 

tue  Peace."        (35)  When  any  matter  arises  in  respect  of  any  lands  which 

are  not  situated  wholly  in  any  one  district,  county,  riding,  divi- 

„  sion,  city  or  place,  and  which  are  the  property  of  one  and  the 

"Sheriff."  same  person,  "clerk  of  the  peace,"  "justice,"  and  "sheriff," 
respectively,  mean  any  clerk  of  the  peace,  justice  or  sheriff  for 
any  district,  county,  riding,  division,  city  or  place  within  which 
any  portion  of  such  lands  is  situated.    3  Edw.  VII.,  cap.  58,  sec. 

2  (dd).  Amended  by  the  omission  of  the  clause  "and  the  expres- 
sions 'clerk  of  the  peace'  and  'sheriff'  respectively  include  the 
like  persons  as  in  other  cases. ' ' 

special  act        3.  This  Act  shall,  subject  to  the  provisions  thereof,  be  con- 
to  override.  . 

strued  as  incorporate  with  the  Special  Act,  and,  unless  other- 
wise expressly  provided  in  this  Act,  where  the  provisions  of  this 
Act,  and  of  any  Special  Act  passed  by  the  Parliament  of  Can- 
ada, relate  to  the  same  subject-matter,  the  provisions  of  the 
Special  Act  shall,  in  so  far  as  is  necessary  to  give  effect  to  such 
Special  Act,  be  taken  to  over-ride  the  provisions  of  this  Act. 

3  Edw.  VII.,  cap.  58,  sees.  3  and  5. 

Special  Act.  These  words  are  denned  ante,  sec.  2  (28). 
Since  2  Edw.  VII.,  cap.  15,  sec.  5  (D.),  (now  R.S.C.,  cap.  79, 
sec.  5)  a  railway  company  may  only  be  incorporated  by  Act 
of  Parliament  and  not  by  letters  patent. 

Section  27  of  the  Consolidated  Railway  Act,  1879,  which 
was  incorporated  into  the  charter  of  the  Canadian  Pacific  Rail- 
way Company  by  their  Special  Act,  provided  that  actions  for 
damages  must  be  brought  within  six  months.  Under  subse- 
quent general  Railway  Acts   taking  the  place  of  the  Act  of 
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1879,  the  period  of  limitation  was  enlarged  to  one  year.  In  a 
British  Columbia  case,  Northern  Counties  Investment  Trust  v. 
Canadian  Pacific  By.  Co.,  (13  B.C.R.  130;  7  Can.  Ry.  Cas. 
164)  it  was  argued  for  the  defendants  that  the  Act  of  1879  by 
its  incorporation  into  their  Special  Act,  became  part  of  their 
Special  Act  in  such  manner  as  not  to  be  affected  by  subsequent 
general  railway  legislation,  and  that  the  provision  as  to  a  six 
months'  limitation  period  over-rode  the  general  provision  of 
a  one  year  period.  Martin,  J.,  upheld  this  contention;  but  it 
was  held  on  appeal  to  the  full  court  (by  Hunter,  C.  J.,  and 
Clement,  J.,  Irving,  J.,  dissenting)  that  under  R.S.C.,  cap.  1, 
see.  20,  (Interpretation  Act)  the  subsequent  general  Railway 
Acts  must  be  held  to  have  been  substituted  for  the  Act  of 
1879  and  successively  incorporated  in  its  stead  into  the  defen- 
dant Company's  charter,  so  far  as  not  inconsistent  with  the 
Special  Act  itself. 

"When  in  a  Special  Act  there  are  provisions  inconsistent 
with  the  General  Railway  Act  then  in  force  it  has  been  held 
even  without  an  express  statutory  declaration  that  the  provi- 
sions of  the  Special  Act  must  prevail:  Canadian  Pacific  B.W. 
Co.  v.  Major,  1  B.C.R.  287;  13  S.C.R.  233,  Ontario,  etc.,  B.W. 
Co.  v.  Canadian  Pacific  B.W.  Co.,  14  O.R.  432.  In  the  latter 
case  the  following  useful  general  principles  of  construction 
are  laid  down. 

(a)  When  a  company  is  incorporated  by  a  Special  Act  and 
there  are  provisions  in  the  Special  Act  as  well  as  in  the 
general  Act  on  the  same  subject,  which  are  inconsis- 
tent, if  the  Special  Act  gives  in  itself  a  complete  rule 
on  the  subject  the  expression  of  that  rule  amounts  to 
an  exception  of  the  subject  matter  of  the  rule  out  of 
the  general  act;  but 

(b)  "When  the  rule  given  by  the  Special  Act  applies  only 
to  a  portion  of  the  subject,  the  Special  Act  may  apply 
to  one  portion  and  the  general  act  to  the  other. 

In  Bobertson  v.  Grand  Trunk  B.W.  Co.  it  was  held  by  the 
Board  (6  Can.  Ry.  Cas.  494)  affirmed  by  the  Supreme  Court 
of  Canada  (sub  nom.  Grand  Trunk  By.  Co.  v.  Bobertson,  39 
S.C.R.  506,  and  again  affirmed  on  appeal  to  the  Privy  Council 
A.C.  (1909)  325,  9  Can.  Ry.  Cas.  149,  that  a  clause  in  the  com- 
pany's original  Act  of  Incorporation  (an  act  of  the  old  Pro- 
vince of  Canada)  requiring  it  to  furnish  third  class  passenger 
accommodation  at  two  cents  a  mile  was  still  in  force  as  it  had 
not  been  expressly  repealed,  and  as  this  provision  of  the  Spe- 

2— K.L. 
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cial  Act  could  not  be  regarded  as  having  been  impliedly 
repealed  by  subsequent  general  railway  legislation.  The  ease  is 
instructive  on  the  whole  question  of  the  effect  of  special  and 
general  acts  affecting  railway  companies. 

See  also  Boards  of  Trade  of  Gait  et  al.  v.  Grand  Trunk  Ey. 
Co.,  8  Can.  Ry.  Cas.  195.    3  ibid  202,  42  S.C.R.  613. 

And  may  4.  if  jn  any  Special  Act  passed  by  the  Parliament  of  Can- 

"uaiifv  ac*a  Previ°usly  to  tne  nrst  day  of  February,  one  thousand  nine 
hundred  and  four,  it  is  enacted  that  any  provision  of  the  Rail- 
way Act,  1888,  or  other  general  railway  Act  in  force  at  the  time 
of  the  passing  of  such  Special  Act,  is  excepted  from  incorpor- 
ation therewith,  or  if  the  application  of  any  such  provision  is, 
by  such  Special  Act,  extended,  limited  or  qualified,  the  corres- 
ponding provision  of  this  Act  shall  be  taken  to  be  excepted, 
extended,  limited  or  qualified,  in  like  manner.  3  Edw.  VII, 
cap.  58,  sec.  5. 

"Corresponding  provision."  This  term  appeared  in  the 
Consolidated  Railway  Act  of  1888.  It  was  never  decided  under 
that  or  previous  Statutes  containing  the  same  expression  whe- 
ther a  section  dealing  with  the  same  subject  matter  in  an 
amended  form  was  a- "corresponding  provision"  or  not.  It  is 
conceivable  that  such  amended  clause  might  be  a  similar  with- 
out being  a  corresponding  provision. 


PART  III. 

Application   op  Act. 
General  Remarks  on  Sections  5  to  S. 

At  first  the  General  Railway  Act  was  only  made  applicable 
to  companies  thereafter  incorporated,  14  &  15  Vic,  cap.  51. 
sec.  1  and  2,  and  when  the  Dominion  of  Canada  was  created 
and  its  Parliament  legislated  for  railways  within  its  jurisdic- 
tion, it  was  directed  that  the  General  Railway  Act  should  apply 
only  to  the  Intercolonial  Railway  and  to  all  railways  which 
might  thereafter  be  constructed  under  the  authority  of  any 
special  Act  passed  by  the  Parliament  of  Canada,  and  to  all 
companies  thereafter  to  be  incorporated  for  their  construction 
and  working,  31  Vic,  cap.  68,  sees.  2,  3  and  4.  Accordingly 
the  Great  "Western  Railway  Co.,  which  had  been  incorporated 
long  before  Confederation,  was  able  to  plead  successfully  that 
the  last  named  statute  and  the  amending  Act  of  34  Vic.  (D.), 
cap.  43,  sec.  20  (4)  did  not  apply  to  it.  Scott  v.  Great 
Western  B.W.  Co.,  23  U.C.C.P.  182.  Allan  v.  Great  Western 
B.W.  Co.,  33  U.C.R.  483.  But  this  ruling  was  first  broken  into 
by  38  Vic.  (D.),  cap.  24,  sec.  4,  which  enacted  that  sec.  20  of 
34  Vic,  cap.  43,  should  apply  to  every  railway  company  there- 
tofore incorporated.  See  Scarlett  v.  Great  Western  B.W.  Co., 
41  U.C.R.  211,  at  p.  214.  And  gradually  by  subsequent  legisla- 
tion all  the  provisions  of  the  General  Act  became  binding  upon 
companies  previously  incorporated,  even  though  they  had  been 
incorporated  by  special  Acts  of  Paliament,  which  at  the  time 
were  self  contained. 

By  sec.  5,  infra,  the  Act  is  to  apply  to  all  persons,  com- 
panies, and  railways  other  than  Government  railways,  within 
the  legislative  jurisdiction  of  the  Parliament  of  Canada,  and 
also  foreign  railway  companies  owning,  operating,  controlling 
or  running  trains  over  railways  in  Canada  described  in  sec. 
5A  8-9  Bdw.  VII.,  cap.  32,  sec.  11.  By  the  British  North, 
America  Act,  30  &  31  Vic,  cap.  3  (Imp.),  sec.  91,  sub-sec. 
29,  all  classes  of  subjects  expressly  excepted  in  the  enumeration- 
of  the  classes  of  subjects  assigned  exclusively  to  the  legisla- 
tures of  the  Provinces  were  to  be  within  the  jurisdiction  of 
the  Dominion  of  Canada;  and  by  sec  92,  sub-sec.  10,  the  fol- 
lowing classes  are  excepted   from  Provincial  jurisdiction,  and 
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therefore  are  within  the  exclusive  jurisdiction  of  the  Dominion 
of  Canada; 

(a)  Lines  of  steam  or  other  ships,  railways,,  canals,  tele- 
graphs and  other  works  and  undertakings  connecting 
the  Province  with  any  other  or  others  of  the  Provinces 
or  extending  beyond  the  limits  of  the  Province. 

(b)  Such  works  as,  although  wholly  situated  within  the 
Province,  are,  before  or  after  their  execution,  declared 
by  the  Parliament  of  Canada  to  be  for  the  general  ad- 
vantage of  Canada  or  for  the  advantage  of  two  or  more 
of  the  Provinces. 

Under  the  Dominion  Railway  Act  of  1888,  51  Vic,  cap.  29, 
sec.  306,  certain  railways,  including  the  Intercolonial  Railway, 
the  Grand  Trunk  Railway,  the  Canada  Southern  Railway  and 
the  Canadian  Pacific  Railway,  and  some  others  which  are  now 
amalgamated  with  these  companies  were  thereby  declared  to  be 
works  for  the  general  advantage  of  Canada;  and  by  sec.  307  it 
was  enacted  that  they  should  be  thereafter  subject  to  the  legis- 
lative authority  of  the  Parliament  of  Canada,  but  that  the  pro- 
visions of  any  Act  of  the  legislature  of  any  Province  of  Canada, 
passed  prior  to  May  25th,  1883,  relating  to  such  railway  or 
branch  line,  and  in  force  at  that  date,  should  remain  in  force 
so  far  as  they  were  consistent  with  any  Act  of  the  Parliament 
of  Canada  thereafter  passed.  These  sections  were  originally 
enacted  by  46  Vic,  cap.  24,  sec.  6  (D.). 

Section  308  of  the  Dominion  Railway  Act,  1888,  provided 
that  the  Governor-General,  might,  by  proclamation  or  proclam- 
ations, confirm  any  one  or  more  of  the  acts  of  the  Legislature 
of  any  Province  passed  before  the  passing  of  the  statute  relat- 
ing to  any  railway  which  by  Act  of  the  Parliament  of  Canada 
had  been  declared  to  be  a  work  for  the  general  advantage  of 
Canada;  and  after  the  date  of  such  proclamation  the  act  or 
acts  thereby  declared  to  be  confirmed  were  to  be  confirmed, 
ratified  and  made  as  valid  as  though  duly  enacted  by  the  Par- 
liament of  Canada. 

By  62  &  63  Vic,  cap.  23,  sec  1  (D.),  it  was  enacted  that 
street  railways  and  tramways,  while  declared  to  be  subject 
to  such  provisions  of  the  Railway  Act  as  had  reference  to  rail- 
way crossings,  junctions,  fences,  penalties  and  statistics  should 
not  by  reason  of  the  fact  of  the  crossing  or  connecting  with 
the  railways  mentioned  in  sec.  306,  of  51  Vic,  cap.  29,  be  con- 
sidered to  be  works  for  the  general  advantage  of  Canada,  nor 
subject  to  any  other  provisions  of  that  act;  and  special  refer- 
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ence  was  made  to  electric  railways  passing  over  the  property  of 
Queen  Victoria  Niagara  Falls  Park,  which  had  been  previously 
excepted  by  56  Vic,  cap.  27,  sec.  3  (D.).  These  sections  are 
not  found  in  the  present  statute,  (though  provincial  railways 
and  street  railways  which  cross  or  connect  with  railways  sub- 
ject to  this  Act  are  by  section  8  made  subject  to  certain  pro- 
visions of  it)  and  the  question  whether  any  company  is  gen- 
erally within  the  jurisdiction  of  the  Parliament  of  Canada 
must  depend   upon   whether 

(a)  Its  lines  are  lines  between  two  or  more  Provinces  or 
extending  beyond  the  limits  of  a  Province,  or 

(b)  Whether  they  are  declared  by  any  special  Act  to  be  a 
work  for  the  general  advantage  of  Canada  or  for  the 
advantage  of  two  or  more  Provinces. 

Probably  the  railways  mentioned  in  sec.  306  of  the  former 
consolidation  all  remain  subject  to  the  jurisdiction  of  the  Par- 
liament of  Canada,  because  they  are  part  of  a  system  connect- 
ing two  or  more  Provinces,  or  extending  beyond  the  limits  of 
a  Province,  or  the  company  with  which  they  have  amalgam- 
ated has  been  declared  by  Special  Act  to  be  a  work  for  the 
general  advantage  of  Canada.  If  a  railway  lying  wholly 
within  the  limits  of  one  Province  has  maintained  its  separate 
organization  or,  though  crossing  a  railway  within  the  jurisdic- 
tion of  the  Dominion  of  Canada,  lies  wholly  in  one  Province, 
an  interesting  question  may  arise  whether  it  is  now  subject  to 
the  Dominion  Railway  Act  or  has  become  subject  to  the  provi- 
sions of  the  Provincial  Statutes  only. 

Difficult  constitutional  questions  frequently  arise  out  of 
these  and  similar  enactments  in  considering  their  effects  upon 

(a)  The  general  law  as  administered  in  any  of  the  Pro- 
vinces. 

(6)   Their  effect  upon  Provincial  legislation,   and 

(c)  Their  effect  upon  other  persons  or  corporations  with 
whom  the  railway  comes  in  contact. 

A  short  summary  of  the  effect  of  the  cases  upon  these  three 
points  now  follows: 

(a)  In  Canadian  Pacific  Railway  Company  v.  Roy  (1902) 
A.C.  220,  1  Can.  Ry.  Cas.  170,  it  was  argued,  and  indeed  de- 
cited  by  Bosse,  J.,  delivering  judgment  of  the  Court  of  King's 
Bench  in  Quebec  that  a  statute  conferring  upon  a  railway  com- 
pany the  power  to  use  fire,  ought  not  to  be  so  interpreted  as  to 
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result  in  an  infraction  or  invasion  of  the  Quebec  Civil  Law, 
under  which  a  railway  company  has  always  been  held  liable 
for  fire  set  out  by  its  locomotives,  even  though  no  negligence 
were  proved.  In  other  words  that  court  declined  to  hold  that 
Parliament  legislating  within  its  jurisdiction  is  supreme  over 
the  civil  law,  but  this  contention  was  disaffirmed  by  the  Privy 
Council  in  the  same  case  reported  1  Can.  Ry.  Cas.  196,  and  it 
was  there  held  that  Parliament  so  legislating  upon  matters 
assigned  to  it  was  supreme  over  the  civil  law  as  well  as  over 
the  common  law  as  administered  in  the  other  Provinces  and 
this  notwithstanding  the  wording  of  sec:  288,  of  51  Vic,  cap. 
29  (D.),  now  sec.  306,  sub-sec.  4,  infra. 

It  was  explained  by  Sir  Charles  Fitzpatrick,  then  Minister 
of  Justice,  now  Chief  Justice  of  the  Supreme  Court,  in  8  Rev. 
Leg.  N.S.  306,  that  the  decision  of  the  Quebec  judges  appeared 
to  have  been  based  upon  a  misapprehension  of  the  difference 
between  the  limited  powers  of  the  old  French  Parliament  and 
the  absolute  authority  of  the  Parliaments  of  Great  Britain  and 
similarly  of  Canada  when  the  latter  legislated  upon  subjects 
within  the  general  scope  of  their  jurisdiction :  see  also  Bell  v. 
Westmount,  Q.R.  15  S.C.  580,  9  Q.B.  34. 

(&)  The  effect  of  legislation  declaring  a  railway  to  be  a 
work  for  the  general  advantage  of  Canada  upon  prior  or  subse- 
quent provincial  legislation  has  been  considered  in  a  number 
of  cases,  of  which  the  following  is  a  summary: 

In  Western  Countries  B.W.  Co.  v.  Windsor  &  Annapolis  E. 
W.  Co.,  7  A.C.  178,  it  was  argued  that  the  Dominion  of  Can- 
ada had  no  power  under  the  sections  of  the  B.N.A.  Act  already 
mentioned,  to  pass  legislation  which  would  have  the  effect  of 
setting  aside  an  agreement  validated  by  Provincial  Statute. 
Their  Lordships,  while  finding  it  unnecessary  to  decide  this 
point,  stated  that  whether  the  Parliament  of  Canada  had  or  had 
not  power  to  impair  the  obligations  of  legislative  contracts  of 
this  character  any  act  which  purported  to  do  so  would  be 
strictly  construed  and  they  would  strive  as  far  as  possible  to 
reconcile  the  two  statutes  rather  than  allow  a  subsequent 
Dominion  statute  to  alter  the  terms  of  an  agreement  duly 
sanctioned  by  the  Provincial  Legislature.  This  case  was 
followed  in  Commissioner  of  Public  Works  (Cape  Colony) 
v.  Logan  (1903),  A.C.  355.  Where  also  a  railway  is  incor- 
porated under  Provincial  legislation  designed  to  connect 
with  a  similar  undertaking  in  another  country  or  province  the 
Dominion  Parliament  has  no  power  on  that  account  to  legislate 
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respecting  the  provincial  undertaking  unless  it  first  declares 
that  the  same  is  a  work  for  the  general  advantage  of  Canada 
and  the  provincial  legislation  is  valid  even  though  the  result 
of  carrying  it  out  will  be  to  effect  a  connection  with  a  similar 
work  in  another  country  or  province.  European  &  North  Am- 
erican B.W.  Go.  v.  Thomas,  14  N.B.R.  42,  2  Cartwright  439; 
and  so  also  where  a  company  has  been  incorporated  by 
Dominion  Statute  for  the  purpose  of  establishing  telephone 
lines  in  the  several  provinces,  but  not  of  connecting  two  or 
more  provinces,  and  where  the  undertaking  was  not  declared 
to  be  for  the  advantage  of  Canada  or  two  or  more  provinces  it 
was  held  that  the  Dominion  Statute,  so  far  as  it  professed  to 
confer  a  right  to  erect  poles  in  the  streets  of  cities  and  towns, 
was  invalid:  Begina  v.  Mohr,  7  Q.L.R.  183,  2  Cartwright  257. 
But  where  such  a  telephone  company  is  expressly  declared  to 
be  a  work  for  the  general  advantage  of  Canada  it  may  erect 
poles  in  the  streets  of  cities  and  towns  without  obtaining  the 
prior  consent  of  the  municipality  as  required  by  Provincial 
Municipal  Legislation :  City  of  Toronto  v.  Bell  Telephone  Com- 
pany, 3  O.L.R.  465;  6  O.L.R.  335,  (1905),  A.C.  52;  and  the 
Privy  Council  in  their  judgment  disapproved  of  Begina  v. 
Mohr,  supra.  And  even  though  the  company  should  have  pre- 
viously confined  the  exercise  of  its  powers  to  one  province  only, 
it  is  nevertheless  a  Dominion  Company  and  may  fully  exercise 
the  powers  it  derives  from  the  Dominion  in  that  one  province : 
Colonial  Building,  etc.,  Association  v.  Attorney-General,  Que- 
bec, 9  A.C.  157,  at  p.  165. 

A  Dominion  Railway  is,  however,  subject  to  any  Provincial 
Statutes  governing  the  general  administration  of  justice  in  thalj 
province  so  long  as  those  statutes  do  not  affect  its  road-bed  or 
the  operation  of  the  railway.  For  instance,  most  of  the  provij 
sions  of  the  Workmen's  Compensation  Acts  of  the  various  pro- 
vinces apply  to  a  Dominion  Railway:  Canada  Southern  B.W 
Co.  v.  Jackson,  17  S.C.R.  316,  and  such  a  company  is  liable  for 
taxation  under  various  provincial  laws:  Canadian  Pacific  B.W. 
Co.  v.  Notre  Dame  de  Bonsecours,  Q.R.,  7  Q.B.  121,  (1899), 
A.C.  367.  This  case  well  illustrates  the  difference  between  pro- 
vincial legislation  affecting  the  construction  or  operation  of  a 
railroad  and  provincial  legislation  affecting  merely  the  adminis- 
tration of  the  law  and  the  civil  rights  and  liabilities  of  railroad 
companies.  See  particularly  the  remarks  of  Lord  Watson 
(1899),  A.C,  at  p.  372,  which  are  quoted  2  Can.  Ry.  Cas. 
pp.  266  and  267.  See  also  City  of  Quebec  v.  Grand  Trunk  B.W. 
Co.,  30  S.C.R.  73. 
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It  was  also  held  in  the  Province  of  Quebec  that  where  ;i 
Provincial  Statute  (56  Vic,  cap.  36,  Q.)  provided  for  the 
sequestration  of  a  railway  that  statute  dealt  with  procedure 
merely  and  was  applicable  to  a  Dominion  line.  As  sequestra- 
tion would  have  the  effect  of  interfering  with  the  actual  road- 
bed and  railway  appliances  it  may  be  doubted  whether  this 
case  would  be  followed  in  other  provinces.  Two  Judges,  Hall 
and  "Wurtele,  J.  J.,  dissented:  Baie  de  Chaleur  B.W.  Co.  v. 
Nantel,  R.J.Q.,  9  S.C.  47,  Q.R.,  5  Q.B.  64.  But  it  has  also 
been  held  in  Quebec  that  the  land  of  a  railway  cannot  be  sold 
for  taxes:  Montreal,  etc.,  B.  W.  Co.  v.  Longueil,  Q.R.  9  S.C.  3: 
reversed  Q.R.  10,  S.C.  182,  on  the  ground  that  a  wharf  on 
which  no  rails  are  laid  is  not  an  integral  part  of  the  railway. 
The  Dominion  of  Canada  also  has  power  to  legislate  affecting 
property  and  civil  rights  as  applied  to  a'  Dominion  Railway  and 
tnerefore  it  has  been  held  in  Vogel  v.  Grand  Trunk  B.W.  Co. 
and  Morton  v.  Grand  Trunk  B.W.  Co.,  2  O.R.  197,  10  A.R.  162, 
and  11  S.C.R.  612,  that  the  Federal  Parliament  has  power  to 
declare  that  contracts  made  by  railway  companies  against  the 
result  of  their  own  negligence  shall  be  invalid. 

It  has  also  power  to  enact  as  in  4  Edw.  VII.,  cap.  31  that 
no  action  by  an  employee  for  damages  for  personal  injury  shall 
be  barred  by  conditions  imposed  by  the  railway  company. 
Grand  Trunk  B.W.  Co.  v.  Attorney-General,  36  S.C.R.  136; 
5  Can.  Ry.  Cas.  1,  affirmed  by  the  Privy  Council,  76  L.J.P.C. 
23,  (1907)  A.C.  65;  7  Can.  Ry.  Cas.  472.  So  also  the  Dominion 
Parliament  may  legislate  upon  questions  of  procedure  where 
they  affect  Dominion  railways:  Lamont  v.  Canadian  Pacific  B. 
W.  Co.,  5  Terr,  L.R.  90;  3  Can.  Ry.  Cas.  124;  Findlay  v. 
Canadian  Pacific  B.W.  Co.,  2  Can.  Ry.  Cas.  380,  and  see  notes 
at  page  383;  and  Zimmer  v.  Grand  Trunk  B.W.  Co.,  19  A.R. 
693. 

And  though  municipal  institutions  are  subjects  of  provincial 
jurisdiction,  federal  legislation  imposing  burdens  on  municipal- 
ities by  compelling  them  to  pay  the  cost  of  works  necessary  for 
protection  of  the  public  is  intra  vires,  if  ancillary  to  through 
railway  legislation,  City  of  Toronto  v.  Canadian  Pacific  B.W. 
Co.  (1908),  A.C.  54;  7  Can.  Ry.  Cas.  282.  Where,  however,  a 
Provincial  Statute  will  interfere  with  the  physical  condition  of 
a  Dominion  Railway  that  statute  will  be  unconstitu- 
tional :  The  Canadian  Pacific  B.W.  Co.  v.  Notre  Dame  de  Bonse- 
cours,  supra.  And  so  a  Provincial  Statute  enacting  that  every 
railway  company  operating  under  the  authority  of  the  Do- 
minion Act  which  fails  to  erect  fences  alongside  of  its  track 
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shall  be  liable  in  damages  for  cattle  killed  or  injured  by  its 
trains  or  engines  was  declared  to  be  ultra  vires  -.  Madden  v.  Nel- 
son <&  Fort  Sheppard  B.W.  Co.,  5  B.C.R.  541,  (1899),  A.C. 
626,  and  in  Grand  Trunk  B.W.  Co.  v.  Therrien,  30  S.C.R.  485, 
it  was  held  that  provincial  legislation  in  respect  of  farm  cross- 
ings or  the  structural  conditions  of  a  Dominion,  railway  was 
ultra  vires. 

Provincial  legislation  imposing  liability  on  Dominion  Rail- 
ways as  to  fires  caused  by  their  engines  was  held  ultra  vires, 
Canadian  Pacific  By.  Co.  v.  Bex,  39  S.C.R.  47,  6  Can.  Ry.  Cas.  7 
ibid  176,  441.  So  also  the  Ontario  Ditches  and  Watercourses  Act, 
R.S.O.  1887,  cap.  199,  was  held  to  be  inapplicable  to  a  Dominion 
Railway  Company :  Miller  v.  Grand  Trunk  B.W.  Co.,  45  U.C.R. 
222 ;  and  this  principle  was  adopted  in  McCrimmon  v.  Township 
of  Yarmouth,  27  A.R.  836,  and  the  provisions  of  the  Ontario  Rail- 
way Accidents  Act,  44  Vic,  cap.  22,  now  R.S.O.  1897,  cap.  266, 
do  not  affect  a  Dominion  Railway,  Monkhouse  v.  Grand  Trunk 
B.  W.  Co.,  8  A.R.  637;  Clegg  v.  Grand  Trunk  B.W.  Co.,  10  O.R. 
708,  nor  do  the  provisions  of  the  "Workmen's  Compensation  Ace, 
now  R.S.O.  (1897),  cap.  160,  sec.  5,  requiring  that  railway 
frogs  should  be  packed  during  certain  months  of  the  year  apply 
to  a  Dominion  railway  and  this  notwithstanding  the  fact  that 
the  general  provisions  ;of  that  statute  creating  a  liability  for 
injuries  received  by  a  workman  in  the  employ  of  the  master 
are  made  applicable  as  above  mentioned:  Washington  v.  Grand 
Trunk  B.W.  Co.,  24' A.R.  183.  This  decision  was  reversed  upon 
the  construction  of  the  Dominion  Railway  Act,  51  Vic,  cap. 
29,  sec.  262,  but  the  view  of  the  Court  of  Appeal  in  their  report, 
of  the  case  was  not  attacked:  see  28  S.C.R.  184,  (1890)  A.C. 
275.  So  also  the  Provincial  Legislature  cannot  confer  upon  a 
provincial  railway  power  to  cross  a  Dominion  line  except  sub- 
ject to  the  provisions  contained  in  the  Dominion  Railway  Act : 
Canadian  Pacific  B.W.  Co.  v.  Northern  Pacific  B.W.  Co.,  5 
Man.  L.R.  301,  nor  does  a  provincial  statute  for  the  regula- 
tion of  public  franchises  apply  to  a  railway  declared  to  be  a 
work  for  the  general  advantage  of  Canada:  Attorney-General, 
ex  rel.  v.  Vancouver,  Victoria  and  Eastern  B.W.  Co.,  9  B.C.R. 
338 ;  3  Can.  Ry.  Cas.  137 ;  see  also  Yale  Hotel  Co.  v.  same 
defendants,  9  B.C.R.  66,  3  Can.  Ry.  Cas.  108.  In  Breeze  v. 
Midland  B.W.  Co.,  26  Gr.  225,  it  was  held  that  a  mechanic's 
lien  could  not  be  enforced  against  a  railway  and  in  King  v. 
Alford,  9  O.R.  643  and  Larsen  v.  Nelson  and  Fort  Sheppard 
B.W.  Co.,  4l  B.C.R.  151,  it  was  suggested,  though  perhaps  not 
definitely  decided,  that  such  a  lien  created  by  virtue  of  a  pro- 
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vincial  statute  would  not  attach  against  a  Dominion  Eailway. 
Certainly  on  principle  such  a  lien  should  not  be  enforced,  for 
it  would  necessarily  result  in  a  sale  of  the  undertaking,  some- 
thing that  no  provincial  statute  could  authorize. 

In  Crawford  v.  Tilden,  13  O.L.R.  169;  14  O.L.R.  572;  6 
Can.  Ry.  Cas.  300,  437,  it  was  held  by  a  Divisional  Court  and 
affirmed  by  the  Court  of  Appeal  for  Ontario  that  a  mechanic's 
lien  filed  in  one  county  could  not  be  enforced  by  sale  of  either 
the  whole  or  any  part  of  a  railway  under  federal  jurisdiction 
which  passed  through  more  than  one  county.  But  the  judg- 
ment of  Meredith,  J.  A.,  and  some  remarks 'of  the  other  judges, 
indicated  that  the  decision  hinged  rather  on  the  impossibility 
of  enforcing  the  lien  in  question  without  selling  piecemeal  and 
so  disintegrating  the  railway  and  defeating  the  object  of  the 
federal  legislation,  than  on  the  constitutional  proposition  that 
provincial  legislation  of  the  nature  of  the  Mechanics'  Lien  Act 
can  not  be  made  to  apply  to  a  Dominion  railway.  And,  quaere, 
whether  if  a  railway  declared  by  Parliament  to  be  for  the, 
general  advantage  of  Canada,  lay  wholly  within  one  county, 
or  if  under  provincial  legislation  a  mechanic's  lien  could  be 
filed  against  the  whole  railway  (passing  through  two  or  more 
counties  but  lying  wholly  within  the  province)  a  mechanic's 
lien  could  not  be  enforced  by  sale  of  the  undertaking  as  a 
whole  having  in  view  the  provisions  of  section  299  of  the  Rail- 
way Act.  See  Central  Ontario  R.Mr.  Co.  v.  Trusts  &•  Guaran- 
tee Co.  (1905),  AC.  576;  74  L.J.P.C.  116,  cited  by  Meredith, 
J.  A.  But  the  general  principle  is  clear  that  provincial  legis- 
lation of  this  nature  cannot  confer  rights,  whose  enforcement 
would  be  inconsistent  with  the  federal  legislation  providing 
for  the  building  and  maintenance  of  the  road. 

The  Dominion  Government  cannot  incorporate  a  work  with- 
out declaring  it  to  be  for  general  advantage,  etc. :  Be  Grand 
Junction  By.  v.  Peterborough,  6  A.R.  339,  and  see  8  S.C.R.  76. 
The  Court  of  Appeal  for  Ontario  in  Be  Grand  Junction  B.W. 
Co.  and  Peterborough,  6  A.R.  339,  stated  that  the  Dominion 
Parliament  has  no  power  to  incorporate  or  legislate  in  respect 
of  a  railway  company  unless  it  also  declare  that  the  same  was 
a  work  for  the  general  advantage  of  Canada  or  two  or  more 
provinces.  This  point  is  not  dealt  with  by  the  Supreme  Court 
on  Appeal  from  the  decision  of  that  Court,  8  S.C.R.  76,  13 
A.C.  136. 

(c)  The  effect  on  persons  or  corporations  other  than  the 
railway  or  their  undertaking  declared  to  be  for  the  advantage 
of  Canada.     In  Bell  Telephone  Co.  v.  Toronto,  3  O.L.R.  465,  6 
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O.L.R.  335,  and  (1905)  A.C.  52,  referred  to,  supra,  it  was 
decided  that  though  there  were  provisions  in  the  Municipal 
Act  of  Ontario  vesting  in  cities  control  over  their  own  streets, 
these  provisions  did  not  prevent  a  telephone  company  declared 
to  be  a  work  for  the  general  advantage  of  Canada  from  pro- 
ceeding to  place  their  poles  and  wires  in  streets  of  the  city, 
notwithstanding  the  latter 's  opposition,  provided  of  course 
that  they  executed  their  works  in  the  manner  prescribed  by  the 
Dominion  Statutes  which  affect  them. 

So  also  it  has  been  held  that  a  railway  may  under  author- 
ity obtained  from  the  Dominion  of  Canada  construct  a  railway 
through  lands  owned  by  the  Crown  in  the  right  of  a  Province : 
Booth  v.  Mclntyre,  31  U.C.C.P.  183.  Attorney-General  v. 
C.P.B.  Co.  (1906),  A.C.  204.  In  Canadian  Pacific  Railway 
Company  v.  Township  and  County  of  York  the  question 
was  discussed  as  to  how  far  other  corporations  or  persons 
were  bound  by  the  orders  of  the  Railway  Committee  of  the 
Privy  Council  for  which  the  Board  of  Railway  Commissioners 
has  now  been  substituted.  Be  Canadian  Pacific  B.W.  Co.  and 
Township  and  County  of  York,  27  O.R.  559,  25  A.R.  65,  1  Can. 
Ry.  Cas.  36,  47.  Though  there  was  a  division  of  the  Judges 
it  may  be  stated  that  the  effect  of  this  case  is  to  hold  that  not' 
only  could  the  Dominion  Parliament  empower  a  railway  com- 
pany to  cross  highways  within  the  province  but  it  could  com- 
pel municipalities  interested  in  these  highways  to  contribute 
towards  the  cost  of  the  works  necessary  for  the  protection  of 
the  public  in  using  them.  This  was  based,  perhaps,  to  some 
extent  upon  the  fact  that  the  municipalities  had  attended 
before  the  Railway  Committee  and  therefore  had  attorned  to 
their  jurisdiction,  but  the  effect  of  the  decision  is  that  not  only 
railways  but  other  persons  or  corporations  are  bound  by  the 
orders  of  the  Railway  Committee ;  and  therefore  by  those  of  the 
present  Board  of  Railway  Commissioners  while  acting  within 
the  scope  of  the  powers  conferred  upon  them  by  the  statute. 
See  City  of  Toronto  v.  CP.B.  Co.,  supra,  p.  24. 

In  Grand  Trunk  B.W.  Co.  v.  City  of  Toronto,  32  O.R.  120. 
Meredith,  J.,  decided  in  effect,  that  though  the  Provincial  Legis- 
lature has  power  to  authorize  a  municipality  to  acquire  and 
make  any  street  and  to  provide  how  and  upon  what  terms  it 
may  be  acquired  and  made,  that  power  is  subject  to  the  super- 
vention of  federal  legislation  respecting  works  and  undertak- 
ings such  as  the  railway  in  question  and  such  legislation  might 
confer  upon  any  person  or  public  body  the  power  to  determine 
in  what  circumstances  and  how  and  upon  what  terms  such  a 
street  might  be  acquired  for  railway  purposes;  and  that  legis- 
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lation  affecting  railways  within  the  jurisdiction  of  the  Parlia- 
ment of  Canada  may  confer  power  upon  another  body  to  impose 
terms  upon  municipalities  or  other  persons  other  than  railway 
companies,  upon  which  they  must  part  with  their  control  of 
streets  or  other  property. 

But  it  was  further  held  in  that  case  that  the  Dominion  Par-, 
liament  had  not  conferred,  upon  the  Railway  Committee  of  the 
Privy  Council  power  to  make  the  terms  which  they  had  there 
made,  subject  to  which  a  street  was  to  be  altered  and  the 
expenses  of  alteration  paid  partially  by  the  railway  company 
and  partially  by  the  municipality.  See  also  sees.  237  and  238 
infra. 

So  also  the  Dominion  Parliament  had  power  to  pass  the 
Statute  56  Vic,  cap.  27  (D.),  sec.  1,  enacting  that  no  railway 
should  be  crossed  by  an  electric  railway  except  with  the 
approval  of  the  Railway  Committee,  and  as  a  result  of  that 
power  an  electric  railway  created  by  Provincial  Act,  which 
expressly  prohibited  crossing  a  Dominion  railway  at  grade 
might,  with  the  approval  of  the  Railway  Committee,  acting 
under  the  Dominion  Statute,  cross  the  railway  at  grade  not- 
withstanding the  prohibition  contained  in  its  provincial  char- 
ter: Grand  Trunk  R.W.  Co.  v.  Hamilton,  etc.,  R.W.  Co.,  29 
O.R.  143. 

"Where  a  railway  created  by  an  Ontario  charter  or  by  sub- 
sequent federal  legislation  was  declared  to  be  a  work  for  the 
general  advantage  of  Canada,  it  was  decided  that  thereafter  the 
provisions  of  the  Dominion  Railway  Act  applied  to  expropriation 
proceedings  taken  by  the  railway:  Darling  v.  Midland  R.W.  Co., 
11  P.R.  32;  Baroeau  v.  St.  Catharines  &  Niagara  Central  R. 
W.  Co.,  15  O.R.  586;  Bow  en  v.  Canada  Southern  R.W.  Co., 
14  A.R.  1 ;  see  also  on  this  subject  the  notes  upon  the  case  of 
Re  Columbia  &  Western  R.W.  Co..  2  Can.  Ry.  Cas.  264,  at 
pp.  265  to  270. 

Application. 

perrontlnd       *>.  This  Act  shall,  subject  as  herein  provided,  apply  to  all 
appilSe.  persons,  companies  and  railways,  other  than  Government  rail- 
ways, within  the  legislative  authority  of  the  Parliament  of  Can- 
ada.   3  Bdw.  "VII.,  cap.  58,  sec;  3. 

Government  Railways  are  those  which  are  vested  in  the 
Crown  as  represented  by  the  Dominion  Government  and  which 
are  under  the  control  and  management  of  the  Minister  of  Rail- 
ways and  Canals,  R.S.C.,  cap.  35,  sec.  7. 
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Under  the  Railway  Act  of  1888,  the  provisions  relating  to 
the  incorporation  organization  and  internal  management  of  rail- 
ways, and  the  duties  of  directors,  officers  and  shareholders, 
inter  se,  comprised  in  sees.  32  to  89,  inclusive,  did  not  apply  to 
every  railway  but  only  to  those  whose  authority  to  construct 
and  operate  were  derived  from  the  Dominion  Parliament  and 
accordingly  these  sections  would  not  apply  to  railway  com- 
panies whose  authority  on  these  points  was  derived  from  legis- 
lation earlier  than  confederation.  But  all  these  last  named 
railways  would  be  governed  by  the  corresponding  provisions 
of  the  present  act;  the  effect  of  sees.  4,  5  and  6  would  appear 
to  be  to  abrogate  any  provisions  of  pre-confederation  special 
acts  or  acts  of  provincial  legislatures  so  far  as  they  may  be 
inconsistent  with  Dominion  legislation  upon  a  cognate  subject, 
while  on  the  other  hand,  post-confederation  special  acts  of  the 
Parliament  of  Canada  would  still  over-ride  the  general  provi- 
sions of  this  Statute. 

5A.  The  provisions  of  this  Act  shall  apply  to —  uonofpro- 

vlsions. 

(a)  Any  and  all  railway  companies  incorporated  elsewhere 
than  in  Canada  and  owning,  controlling,  operating  or  running  companies, 
trains  or  rolling  stock  upon  or  over  any  line  or  lines  of  railway 
in  Canada,  either  owned,  controlled,  leased  or  operated  by  such 
railway  company  or  companies,  whether  in  either  case,  such 
ownership,  control,  or  operation  is  acquired  by  purchase,  lease, 
agreement,  control  of  stock  or  by  any  other  means  whatsoever ; 

(&)  Any  and  all  railway  companies  operating  or  running 
trains  from  any  point  in  the  United  States  to  any  point  in 
Canada."    8-9  Edw.  VII.,  cap.  32,  sec.  11. 

In  Board  of  Trade  of  Dawson  v.  White  Pass  and  Yukon  By. 
Co.,  9  Can.  By.  Cas.  190,  the  Board  held  that  under  this  section 
it  could  require  foreign  companies  to  file  a  joint  tariff  under 
section  336  for  a  route  from  Skaguay  in  Alaska,  through  a 
portion  of  British  Columbia  to  White  Horse  in  the  Yukon 
Territory.  See  also  British  American  Oil  Co.  v.  Grand  Trunk 
R.W.  Co.,  9  Can.  Ry.  Cas.  178,  43  S.C.R.  311. 

6.  Where  any  railway,   the   construction    or    operation    ofKaiiwayn 

J  ■"  r  declared  to 

which  is  authorized  by  a  Special  Act  passed  by  the  Legislature  jJJ^JIJV,  ad 
of  any  province,  is  declared,  by  any  Act  of  the  Parliament  of  ™Jj»seof 
Canada,  to  be  a  work  for  the  general  advantage  of  Canada,  this 
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Act  shall  apply  to  such  railway,  and  to  the  company  construct- 
ing or  operating  the  same,  to  the  exclusion  of  such  of  the  pro- 
visions of  the  said  Special  Act  as  are  inconsistent  with  this  Act, 
and  in  lieu  of  any  general  railway  Act  of  the  province.  3  Edw. 
VII.,  cap.  58,  sec.  6. 

The  enactment  of  this  section  made  it  clear  that  after  a 
declaration  that  a  railway  is  for  the  general  advantage  of  Can- 
ada it  must  refer  exclusively  to  the  Dominion  Act  for  a  defini- 
tion of  its  powers,  duties  and  obligations  in  any  case  in  which 
the  Provincial  and  Dominion  legislation  clash  even  though  it 
had  been  incorporated  by  and  had  been  previously  proceed- 
ing under  powers  conferred  upon  it  by  a  Provincial  Legisla- 
ture. Previously  this  was  not  the  case,  see  Darling  v.  Midland 
R.W.  Co.,  11  P.R.  32;  Re  Barbeau  and  St.  Catharines  and 
Niagara  Central  R.W.  Co.,  15  O.R.  583;  Barbeau  v.  St.  Cath- 
arines and  Niagara  Central  R.W.  Co.,  15  O.R.  586;  Bowen  v. 
Canada  Southern  R.W  Co.,  14  A.R.  1,  per  Osier,  J.  A.,  at  p. 
10 ;  Toronto  Belt  Line  R.W.  C.  v.  Lauder,  19  O.R.  607,  where 
under  earlier  Consolidations  a  contrary  view  had  been  taken. 
The  principle  of  the  present  enactment  had  already  been 
adopted  in  British  Columbia  in  Re  Columbia  and  Western 
R.W.  Co.,  2  Can.  Ry.  Cas.  264. 

The  mere  fact  that  a  company  is  incorporated  by  Act  of 
Parliament  of  the  Dominion  does  not  make  it  a  work  for  the 
general  advantage  of  Canada,  if  it  is  intended  to  confine  the 
undertaking  to  one  province,  unless  there  is  some  declaration 
that  it  is  a  work  for  the  general  advantage  of  Canada:  Regina 
v.  Mohr,  7  Q.L.R.  183;  2  Cart.  257,  disapproved,  however,  in 
Toronto  v.  Bell  Telephone  Co.  (1905),  A.C.  52,  at  p.  57;  but  this 
declaration  need  not  be  express  and  may  arise  from  necessary 
implication  merely  and  therefore  a  recital  in  a  Dominion  Act 
of  Incorporation  that  it  is  for  the  general  advantage  of  Canada 
that  the  Act  be  passed  is  a  sufficient  declaration  to  bring  the 
undertaking  within  the  exclusive  jurisdiction  of  the  Dominion 
Parliament:  Re  Ontario  Tower  Co.  and  Hewson,  6  O.L.R.  11, 
36  S.C.R.  596. 

water0  y  7.  The  provision  of  this  Act  in  respect  of  tolls,  tariffs,  and 
joint  tariffs  shall,  so  far  as  they  are  applicable,  extend  to  the 
traffic  carried  by  any  company  by  sea  or  by  inland  water, 
between  any  ports  or  places  in  Canada,  if  the  company  owns, 
charters,  uses,  maintains  or  works,  or  is  a  party  to  any  arrange- 
ment for  using,  maintaining  or  working  vessels  for  carrying 
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traffic  by  sea  or  by  inland  water  between  any  such  ports  or 
places.  See  Dawson  Board  of  Trade  v.  White  Pass  &  Yukon 
By.  Co.,  9  Can.  Ry.  Cas.  190. 

2.  The  provisions  of  this  Act  in  respect  of  tolls  shall,  in  so^°8^spro" 
far  as  they  are  applicable,  extend  and  apply  to, —  apply  t0- 

(a)  any  company  which  has  power   under   any  Special  Act  jJjJJlJ or 
to  construct,  maintain  and  operate  any  bridge   or  tunnel  for  company, 
railway  purposes,  or  for  railway  and  traffic  purposes,  and  to 
charge  tolls  for  traffic  carried  over,  upon  or  through  such  struc- 
ture by  any  railway;  and, 

(6)  the  traffic  so  carried  over,  upon  or  through  such  struc- T™*cy 
ture.     3  Edw.  VII.,   cap.   58,  sec.  277;  6  Edw.  VII.,  cap.  42, 
sec.  24. 

Sub-section  2  is  virtually  the  same  as  section  277  of  the  Act 
of  1903 ;  the  first  paragraph  of  the  section  is  a  re-arrangement 
of  section  276,  with  the  addition  of  the  words  "tariffs  and  joint 
tariffs." 

See  Algoma,  etc.,  B.W.  Co.  v.  Grand  Trunk  B.W  Co.,  5 
Can.  Ry.  Cas.  196  and  note  thereunder,  p.  199. 

8.  Every  railway,  steam  or  electric  street  railway  or  tram-  f^nways*1 
way,  the  construction  or  operation  of  which  is  authorized  by 
Special  Act  of  the  legislature  of  any  province,  and  which  con- 
nects with  or  crosses  or  may  hereafter  connect  with  or  cross  any 
railway  within  the  legislative  authority  of  the  Parliament  of 
Canada,  shall,  although  not  declared  by  Parliament  to  be  a  work 
for  the  general  advantage  of  Canada,  be  subject  to  the  provi- 
sions of  this  Act  relating  to, — 

(a)  the  connection  or  crossing  of  one  railway  or  tramway 
with  or  by  another,  so  far  as  concerns  the  aforesaid  connection 
or  crossing; 

(6)  the  through  traffic  upon  a  railway  or  tramway  and  all 
matters  appertaining  thereto; 

(r.)  criminal  matters,  including  offences  and  penalties;  and, 

(d)  navigable  waters: 
Provided  that,  in  the  case  of  railways  owned  by  any  provincial 
government,  the  provisions  of  this  Act  with  respect  to  through 
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traffic  shall  not  apply  without  the  consent  of  such  government. 
3  Bdw.  VII.,  cap.  58,  sec.  7. 

Effective  control  of  railways  under  federal  jurisdiction 
necessarily  involves  some  measure  of  control  over  railways  other- 
wise subject  to  provincial  jurisdiction  connecting  with  or  cross- 
ing them,  and  over  the  interchange  of  through  traffic.  To 
provide  for  such  control  without  exceeding  federal  powers  or 
encroaching  unnecessarily  upon  provincial  authority,  is  evi- 
dently the  object  of  this  section.  At  one  time  it  was  apparently 
thought  necessary  to  declare  all  such  connecting  or  crossing 
lines  to  be  works  for  the  general  advantage  of  Canada,  in  order 
to  found  the  jurisdiction  of  Parliament  to  legislate  at  all 
regarding  them.  This  declaration  was  in  fact  made  (see 
infra),  but  the  effect  was  too  sweeping,  and  section  8  is  the 
result  of  several  successive  amendments. 

The  legislation  in  its  present  form  can  no  doubt  be  justified 
on  constitutional  grounds  as  being  necessary  for  the  complete 
and  proper  exercise  of  the  powers  of  Parliament  with  respect 
to  railways  within  its  general  jurisdiction;  Patriarche  v.  Grand 
Trunk  By.  Co.,  5  Can.  Ry.  Cas.  200;  sub-sections  (c)  and  (d) 
are  obviously  intra  vires  as  an  exercise  of  the  federal  jurisdic- 
tion conferred  by  the  B.N.A.  Act  as  to  criminal  matters  and 
navigable  waters. 

By  sec.  306  of  the  Consolidated  Railway  Act  of  1888,  which 
was  itself  a  re-enactment  of  46  Vic,  cap.  24,  sec.  6  (D.),  it 
was  declared  that  any  branch  line  or  railway  which  connected 
with  or  crossed  a  railway  declared  to  be  a  work  for  the  general 
advantage  of  Canada  should  itself  be  deemed  to  be  a  work  fcH| 
the  general  advantage  of  Canada.  The  effect  of  this  was  that 
street  railways  or  other  railways  or  works  using  the  high- 
ways passed  from  municipal  and  provincial  control  under  the 
control  of  the  Railway  Committee  of  the  Privy  Council  and 
such  loss  of  municipal  control  impaired  or  was  thought  to 
impair  the  value  of  those  municipal  franchises  which  are 
dependent  upon  the  right  of  municipalities  to  grant  a  right  of 
way  over  the  highways  under  its  control  upon  such  terms  as 
it  saw  proper  and  as  might  be  authorized  by  provincial  legisla- 
tion. This  effect  would  appear  to  follow  from  the  case  of  City 
of  Toronto  v.  Bell  Telephone  Co.,  3  O.L.R.  465,  6  O.L.R.  335, 
(1905),  A.C.  52.  To  obviate  the  danger  of  such  loss  of  con-' 
trol  and  of  impairment  of  such  advantageous  agreement  as  a 
municipality  might  have  entered  into  with  a  street  railway 
company  it  was  enacted  by  63  &  64  Vic,  cap.  23,  sec.  1  (D.), 
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that  street  railways  and  tramways  while  declared  to  be  sub- 
ject to  the  provisions  of  the  Railway  Act  (1888)  relating  to 
crossing  or  connecting  with  a  railway  under  Dominion  juris- 
diction should  not  be  considered  to  be  works  for  the  general 
advantage  of  Canada,  nor  be  subject  to  any  other  provisions 
of  the  Railway  Act.  These  sections  were  not  reproduced  in 
the  statute  of  1903,  but  sec.  7  of  that  Act  was  no  doubt  intended 
to  take  their  place. 

It  will  be  observed  that  section  8  of  the  present  Act  differs 
from  section  7  of  the  Act  of  1903  in  omitting  to  declare 
the  intersecting  or  connecting  railways  to  be  for  any  purpose  or 
in  any  respect  for  the  general  advantage  of  Canada.  In  this  it 
resembles  more  closely  63  &  64  Vic,  cap.  23,  sec.  1.  It  is  per- 
haps doubtful  whether  Parliament  having  once  exercised  its 
right  under  the  B.N. A.  Act  to  declare  certain  works  to  be  for 
the  general  advantage  of  Canada,  can  divest  itself  of  the  jur- 
isdiction thus  assumed  and  remit  such  works  to  the  provincial 
jurisdiction.  Patriarche  v.  Grand  Trunk  B.W.  Co.  (Railway 
Commissioners),  5  Can.  Ry.  Cas.  200  at  p.  204.  Granting  that 
Parliament  can  do  this  in  the  exercise  of  its  right  to  repeal  its 
own  legislation,  the  effect  of  the  present  section  and  of  the 
repeal  of  the  Act  of  1903  appears  to  be  that  every  railway 
incorporated  by  Provincial  Legislation,  which  does  not  extend 
beyond  the  limits  of  a  province  and  which  has  not  by  express 
enactment  (other  than  the  general  enactment  above  referred 
to)  been  declared  to  be  a  work  for  the  general  advantage  of 
Canada,  is  now  remitted  to  the  provincial  jurisdiction,  except 
upon  the  subjects  of  crossing  or  connecting  with  another  rail- 
way or  the  "through  traffic"  passing  over  its  lines,  or  other 
matters  expressly  mentioned  in  the  section.  In  that  case,  it 
would  appear  that  under  the  present  enactments  certain  rail- 
ways within  the  limits  of  the  province-  which  were  formerly 
subject  to  the  provisions  of  the  General  Railway  Act  by  virtue 
of  the  fact  that  they  crossed  other  railways  which  were  declared 
to  be  for  the  general  advantage  of  Canada  are  no  longer  sub- 
ject to  the  provisions  of  the  new  Dominion  Act  except  as  to 
crossings,  connections,  navigable  waters,  criminal  matters  and 
through  traffic,  and  that  in  other  respects  they  are  now  subject 
only  to  the  provisions  of  the  Provincial  Railway  Acts  and 
their  own  charters  of  incorporation. 

In  consolidations  of  the  Dominion  Railway  Act  previous  to 
1903  it  was  customary  to  declare  that  certain  sections  only 
should  apply  to  some  railways  which  had  been  incorporated 
by  the  Provincial  Legislatures  either  before  or  after  Confed- 
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eration;  in  the  consolidation  of  that  year  it  was  for  the  first 
time  enacted  that  a  railway  company  should  be  considered  for 
the  general  advantage  of  Canada  for  certain  purposes  only. 
It  has  never  been  decided  whether  it  is  competent  for  the 
Parliament  of  Canada  to  declare  that  a  railway  shall  be 
deemed  to  be  a  work  for  the  general  advantage  of  Canada 
for  certain  purposes  only  or  that  it  shall  be  subject  to  the 
jurisdiction  of  Canada  only  in  regard  to  a  few  out  of  the 
many  matters  which  necessarily  arise  during  the  construction 
or  operation  of  such  a  railway.  The  wording  of  the  present 
section  8  makes  a  decision  on  the  first  of  these  points  unneces- 
sary, but  the  second  remains  for  discussion.  From  a  compari- 
son of  sees.  91  and  92  of  the  British  North  America  Act  it 
would  appear  to  have  been  within  the  contemplation  of  the 
Imperial  Parliament  to  place  these  undertakings  either  within 
the  exclusive  jurisdiction  of  the  Provincial  authorities  or  else 
within  the  exclusive  jurisdiction  of  the  Dominion  Government, 
and  there  is  no  express  provision  that  the  Dominion  Govern- 
ment may  assume  to  itself  certain  limited  powers  only  in  regard 
to  the  railways  or  other  works  mentioned  in  the  sections  already 
referred  to  and  may  leave  to  the  provinces  the  power  to  deal 
with  the  other  matters  not  thereby  undertaken  by  the 
Dominion.  This  question  will  shortly  be  before  the  P.  C.  for 
consideration.  See  Montreal  St.  By.  Co.  v.  City  of  Montreal.  43 
S.C.R.  197. 

In  Hodge  v.  The  Queen,  9  A.C.  117,  3  Cart.  144,  it  was 
stated  that  subjects  which  in  one  aspect  and  for  one  purpose, 
fall  within  sec.  92  of  the  British  North  America  Act  may,  in 
another  aspect  and  for  another  purpose,  fall  within  sec.  91; 
this  had  reference  to  the  principles  governing  certain  general 
classes  of  matters  with  which  either  the  Province  or  the  Do- 
minion might  conceivably  have  power  to  deal  and  cannot  per- 
haps be  considered  applicable  to  such  concrete  objects  as  a 
railway,  a  steamship  line  or  the  other  works  referred  to  in  see. 
92,  sub-sees.  10(a),  (6),  and  (c).  It  may  yet  become  a  ques- 
tion of  some  difficulty  and  nicety  whether  these  railways  can 
thus  be  made  the  subjects  of  a  divided  as  distinguished  from 
an  exclusive  jurisdiction.  As  to  the  powers  of  the  Board  under 
"this  section  as  formerly  worded,  see  Preston  Street  B.W.  Go. 
v.  Grand  Trunk  B.W.  Co.,  6  Can.  Ey.  Cas.  142. 

Section  7  of  the  Act  of  1903  was  limited  in  its  operation  to 
provincial  railways  connecting  with  or  crossing  a  railway  which 
"at  the  time  of  such  connection  or  crossing"  was  subject  to 
federal  jurisdiction.  Section  8  of  the  present  Act  does  not 
impose  this  limitation  in  express  terms  and  probably  the  effect 
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of  the  change  in  wording  is  to  bring  under  the  provisions  of 
the  section  all  provincial  railways  crossing  or  crossed  by  or 
connecting  with  railways  under  federal  jurisdiction  without 
regard  to  priority  of  construction  or  to  priority  as  between  the 
•date  of  construction  or  crossing  and  the  date  at  which  one  of. 
the  roads  is  brought  by  declaration  under  federal  control. 

In  Bertram  v.  Hamilton,  etc.,  R.W.  Co.,  6  Can.  By,  Cas. 
158,  it  was  held  by  the  Board  that  section  7  of  the  Act  of  1903, 
of  which  the  present  section  8  is  an  amended  form,  did  not 
give  the  Board  jurisdiction  to  order  the  construction  of  a 
■siding  by  a  provincial  railway  which  crossed  a  railway  under 
federal  jurisdiction.  So  held  also  in  Boards  of  Trade  of  Gait  et 
al.  v.  Grand  Trunk,  etc.,  By.  Co.,  8  Can.  Ky.  Cas.  195. 

For  decisions  under  sub-section  (6)  see  Dawson  Board 
of  Trade  v.  White  Pass  &  Yukon  B.W.  Co.,  9  Can.  Ky.  Cas. 
191 ;  Thrift  v.  New  Westminster  Southern  &  Great  Northern 
R.W.  Co.,  ibid.  205 ;  Montreal  St.  Ry.  Co.  v.  City  of  Montreal, 
43  S.C.R.  197. 

Provincial  Legislation  Regarding  Sunday. 
9.  Notwithstanding  anything  in  this  Act,  or  in  any  other  ^.pfjfabie. 
Act,  every  railway,  steam  or  electric  street  railway  or  tramway 
situate  wholly  within  one  province  of  Canada,  and  declared  by 
the  Parliament  of  Canada  to  be  either  wholly  or  in  part  a  work 
for  the  general  advantage  of  Canada,  and  every  person  em- 
ployed thereon,  in  respect  of  such  employment,  and  every  per- 
son, company,  corporation  or  municipality  owning,  controlling 
or  operating  the  same  wholly  or  partly,  in  respect  of  such  own- 
ership, control  or  operation,  shall  be  subject  to  any  Act  of  the 
legislature  of  the  province  in  which  any  such  railway  or  tram- 
way is  situate  which  was  in  force  on  the  tenth  day  of  August, 
one  thousand  nine  hundred  and  four,  in  so  far  as  such  Act  pro- 
hibits or  regulates  work,  business  or  labor  upon  the  first  day  of 
the  week,  commonly  called  Sunday. 

2.  Every  such  Act,  in  so  far  as  it  purports  to  prohibit,  confirmed, 
within  the  legislative  authority  of  the  province,  work,  business 
or  labor  upon  the  said  first  day  of  the  week,  is  hereby  ratified 
■and  confirmed  and  made  as  valid  and  effectual,  for  the  pur- 
poses of  this  section,  as  if  it  had  been  duly  enacted  by  the  Par- 
liament of  Canada. 
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3.  The  Governor-in-Council  may,  by  proclamation,  confirm, 
for  the  purposes  of  this  section,  any  Act  of  the  legislature  of 
any  province  passed  after  the  tenth  day  of  August,  one  thousand 
nine  hundred  and  four,  in  so  far  as  such  Act  purports  to  pro- 
hibit or  regulate,  within  the  legislative  authority  of  the  pro- 
vince, work,  business  or  labor  upon  the  said  first  day  of  the 
week ;  and  such  Act  shall,  to  the  extent  aforesaid,  be  by  force  of 
such  proclamation,  ratified  and  confirmed  and  made  as  valid 
and  effectual,  for  the  purposes  of  this  section,  as  if  it  had  been 
enacted  by  the  Parliament  of  Canada. 

4.  Notwithstanding  anything  in  this  Act,  or  in  any  other 
Act,  every  railway,  steam  or  electric  street  railway  or  tramway, 
wholly  situate  within  the  province,  and  which  has  been  declared 
by  the  Parliament  of  Canada  to  be  in  whole  or  in  part  a  work 
for  the  general  advantage  of  Canada,  and  every  person 
employed  thereon,  in  respect  of  such  employment,  and  every 
person,  company,  corporation  or  municipality,  owning,  con- 
trolling or  operating  the  same  wholly  or  partly,  in  respect  of 
such  ownership,  control  or  operation,  shall,  from  and  after 
such  proclamation,  be  subject  to  such  Act  in  so  far  as  it  has 
been  so  confirmed. 

Exception.        5.  Nothing  in  this  section  shall  apply  to  any  railway  or 
part  of  a  railway,— 

(a)  which  forms  part  of  a  continuous  route  or  system  oper- 
ated between  two  or  more  provinces,  or  between  any  province 
and  a  foreign  country,  so  as  to  interfere  with  or  affect  through 
traffic  thereon;  or, 

(&)  between  any  of  the  ports  on  the  Great  Lakes  and  such 
continuous  route  or  system,  so  as  to  interfere  with  or  affect 
through  traffic  thereon;  or, 

(c)  which  the  Governor-in-Council  by  proclamation  declares 
to  be  exempt  from  the  provisions  of  this  section.  4  Bdw.  VII., 
cap.  32,  sec.  2. 

Sub-section  5  was  enacted  by  4  Edw.  VII.,  cap.  32,  sec.  2; 
the  other  sub-sections  are  practically  sections  6a  (.1)  and  6a 
(2)   of  the  consolidation  of  1903  with  the  substitution  of  the 
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words  "within  the  legislative  authority  of  the  Province"  in 
sub-sections  3  and  4  of  the  present  Act  for  the  words  "in  so 
far  as  it  is  in  other  respects  within  the  power  of  the  legisla- 
ture," which  occurred  in  section  6a  (1)  of  the  former  Act. 
The  present  enactment  also  omits  the  words  "notwithstanding 
such  declaration"  which  in  the  former  Act  seemed  to  indicate 
that  the  intention  was  merely  to  prevent  a  declaration  by  Par- 
liament that  a  work  was  for  the  general  advantage  of  Canada 
from  having  the  effect  of  making  inapplicable  such  provincial 
legislation  regarding  Sunday  as  would  otherwise  have  been 
applicable  to  it.  Such  a  construction  of  the  section  would  have 
limited  its  operation  to  railways  originally  authorized  by  Pro- 
vincial legislation  and  afterwards  declared  to  be  for  the  gen- 
eral advantage  of  Canada.  The  effect  of  the  present  section  is 
(it  is  submitted)  that  subject  to  the  exception  in  sub-sec.  3,( 
valid  legislation  of  a  province  prohibiting  or  regulating  Sun- 
day labor  (in  force  on  10th  August,  1904,  or  afterwards  pro- 
claimed as  provided)  shall  apply  to  all  railways  whether 
originally  incorporated  by  federal  or  by  provincial  authority, 
which  lie  wholly  within  the  Province  and  have  been  declared 
to  be  for  the  general  advantage  of  Canada,  if  it  would  so  apply 
but  for  the  exclusive  right  of  Parliament  to  legislate  as  to  such 
railways.  It  does  not  purport  to  delegate  to  the  provincial 
legislatures  the  exercise  of  the  criminal  jurisdiction  of  Parlia- 
ment; only  legislation  "within  the  legislative  authority  of  the 
province"  is  made  applicable  or  is  to  be  confirmed.  Such 
legislation  is  made,  or  to  be  made,  valid  and  effectual  "for  the 
purposes  of  this  section"  only;  that  is  to  say,  for  the  purpose  of 
making  it  apply  to  federal  railways  which  would  otherwise  be 
unaffected  by  it,  not  because  of  inability  of  the  legislatures 
(for  lack  of  criminal  jurisdiction  or  otherwise)  to  enact  it,  but 
because  of  their  inability,  but  for  this  section,  to  make  it  appli- 
cable to  railways  under  the  exclusive  jurisdiction  of  Parlia- 
ment. 

By  section  91,  sub-sec.  27  of  the  B.  N.  A.  1867,  criminal  law 
is  reserved  for  the  exclusive  legislative  authority  of  the  Parlia- 
ment of  Canada.  Therefore  provincial  statutes  rendering 
illegal  the  performance  of  certain  acts  on  Sunday  are  ultra 
vires-.  Attorney-General  for  Ontario  v.  Hamilton  Street  B.W. 
Co.  (1903),  A.C.  524.  In  that  case  it  was  held  that  B.S.O., 
1897,  cap.  246,  intituled  "An  Act  to  prevent  the  profanation 
of  the  Lord's  Day,"  was  illegal.  The  effect  of  this  is  that  all 
changes  made  in  the  Lord's  Day  Act  since  Confederation  by 
the  Province  of  Ontario  are  unconstitutional,  and  the  only  Act 
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in  force  now  is  C.S.U.C.,  cap.  104,  re-enacting  8  Vic,  cap.  45. 
The  English  prototype  for  this  legislation  is  29  Car.  II.,  cap.  7. 
In  Nova  Scotia  in  The  Queen  v.  Halifax  Electric  B.W.  Co., 
30  N.S.E.  469,  the  principles  discussed  in  the  above  cases  are 
also  considered  with  reference  to  Nova  Scotian  legislation,  and 
a  similar  result  is  arrived  at. 

Under  the  legislation  mentioned,  it  has  been  held  that  the 
exception  in  sec.  1  of  the  Act  rendering  lawful  the  conveying 
of  "travellers"  will  apply  to  all  persons  carried,  whether  for 
business  or  pleasure,  with  luggage  or  without,  ard  on  a  through 
journey  or  for  a  short  distance:  Beg.  v.  Daggett,  1  O.E.  537; 
Attorney-General  v.  Hamilton  Street  B.W.  Co.,  27  O.E.  49 ;  24 
A.E.  170;  and  also  that  corporations  are  not  within  the  scope 
or  intention  of  the  Act:  Attorney-General  v.  Hamilton  Street 
B.W.  Co.,  supra.  Eailways  which  are  declared  to  be  for  the 
general  advantage  of  Canada  cannot  of  course  be  affected  in 
their  operation  by  provincial  legislation  (except  so  far  as  see. 
4,  supra,  makes  such  legislation  applicable)  and  therefore 
their  employees  who  work  for  them  on  that  day  cannot  be 
prosecuted  for  a  breach  of  the  Statute :  Beg.  v.  Todd,  30  O.E. 
732. 

Besides  the  attempt  to  ensure  abstinence  from  ordinary 
travelling  on  Sunday  by  making  it  an  offence,  which,  as  will 
be  seen  has  failed,  it  has  been  usual  in  Ontario  in  granting 
charters  for  local  electric  and  street  railway  companies  to  pro- 
vide that  their  powers  of  operation  shall  be  conferred  upon 
them  for  every  day  except  Sunday.  The  effect  of  this  was  con- 
sidered in  Attorney-General  v.  Niagara  Palls  Park,  etc.,  B.W. 
Co.,  19  O.E.  624 ;  18  A.E.  453,  and  it  was  held  that  though  the 
company  might  be  guilty  of  a  nuisance  if  it  used  the  streets 
on  Sunday,  and  might  be  unable  to  plead  legislative  authority 
for  doing  any  damage  ordinarily  incident  to  running  its  cars; 
yet  there  was  no  express  prohibition  against  running  on  Sun- 
day, and  it  ought  not  to  be  restrained  upon  information  filed 
by  the  Attorney-General  from  operating  its  cars  on  that  day, 
as  no  substantial  injury  to  the  public  or  to  proprietary  rights 
was  shewn.  Similar,  but  more  specific  qualifications  appear 
in  various  private  Acts  incorporating  these  Companies,  and 
also  in  general  Acts  providing  for  their  incorporation.  "Where 
railway  companies  so  incorporated  became  by  enactment  or 
otherwise  works  for  the  general  advantage  of  Canada,  it  be- 
came a  question  whether  such  restrictions  upon  their  powers 
of  operation  when  removed  to  federal  jurisdiction  could  any 
longer  exist. 
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No  doubt  the  above  section  is  designed  to  deal  with  this 
subject  as  well  as  with  the  wider  question  of  provincial  Sunday 
legislation  generally,  as  it  affects  works  which  lie  wholly  within 
one  province  but  are  under  federal  jurisdiction. 

For  Dominion  Legislation  regarding  Sunday,  see  6  Bdw. 
VII.,  cap.  27.    Appendix. 


PART  IV. 

Commission. 
Name,  Constitution,  Duties,  etc.,  sees.  10-25. 
Jurisdiction  and  General  Powers,  sees.  26-39. 
Board  how        10.   There  shall  be  a  commission  known  as  the  Board  of 

constituted  ,  . 

Railway  Commissioners  for  Canada,  consisting  o±  six  members 
appointed  by  the   Governor-in-Council. 

court  of  2.  Such  commission  .shall  be  a  court  of  record,  and  have  an 

record.  ' 

official  seal  which  shall  be  judicially  noticed. 

Tenure.  3.  Bach  commissioner  shall  hold  office  during  good  behavior 

for  a  period  of  ten  years  /from  the  date  of  his  appointment,  but 
may  be  removed  at  any  time  by  the  Governor  in  Council  for: 
cause:  Provided  that, — 

(a)  a  commissioner  shall  cease  to  hold  office  upon  reaching 
the  age  of  seventy-five  years;  and, 

(6)  if  a  judge  of  any  superior  court  in  Canada  is  appointed 
chief  commissioner  ,of  the  Board,  he  shall  not  be  removed  at  any 
time  by  the  Governor  in  Council,  except  upon  address  of  trie 
Senate  and  House  of  Commons. 

Reappoint-        4.  A  commissioner  on  the  expiration  of  his  term  of  office 

merit. 

shall,  if  not  disqualified  by  age,  be  eligible  for  reappoint- 
ment. 

chfef^com-  5.  One  of  such  commissioners  shall  be  appointed  by  the 
anf  chief  Governor  in  Council,  chief  commissioner,  and  another  of  them 
S™18'     assistant  chief  commissioner  of  the  Board. 

(a)  Any  person  may  be  appointed  chief  commissioner  or 
assistant  chief  commissioner  who  is  or  has  been  a  judge  of  a 
superior  court  of  Canada  or  of  any  province  of  Canada,  or  who 
is  a  barrister  or  advocate  of  at  least  ten  years'  standing  at 
the  bar  of  any  such  province. 

[40] 
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(6)  The  chief  commissioner  shall  be  entitled  to  hold  the 
office  of  chief  commissioner,  and  the  assistant  chief  commis- 
sioner the  office  of  assistant  chief  commissioner  or  that  of  chief 
commissioner,  so  long  as  they  respectively  continue  to  be  mem- 
bers of  the  Board. 

(c)  The  assistant  chief  commissioner  shall  have  all  the 
powers  of  the  chief  commissioner;  but  such  powers  shall  not 
be  exercised  by  him  except  in  the  absence  of  the  chief  commis- 
sioner, and  whenever  he  has  acted  it  shall  be  conclusively  pre- 
sumed that  he  so  acted  in  the  absence  or  disability  of  the  chief 
commissioner  within  the  meaning  of  this  section. 

6  Another  of  the  commissioners  shall  be  appointed,  by  the  Deputy 

rr  >      j  chJef  Com 

Governor  in  Council,  deputy  chief  commissioner  of  the  Board  missioner. 
3  E.  VII.,  cap.  58,  sec.  8;  4-5  E.  VII.,  cap.  35,  sec.  1;  7-8 
E.  VII.,  cap.  62,  sees.  1  and  2. 

Section  10  is  here  printed  as  amended  by  7-8  Edw.  VII., 
cap.  !62,  sub-sections  1  and  2  assented  to  20th  July,  1908.  Till 
that  date  the  Board  had  consisted  of  three  members,  one  of 
whom  was  styled  Chief  Commissioner,  and  another  Deputy 
Chief  Commissioner.  By  the  amending  Act  the  membership 
was  increased  to  six  and  a  new  office  was  created,  that  of  Assis- 
tant Chief  Commissioner,  the  qualifications  of  which  are  the 
same  as  those  for  Chief  Commissioner.  The  increase  of  the 
membership  and  the  wide  powers  conferred  on  the  Assistant 
Chief  Commissioner  (make  it  possible  for  the  Board  by  dividing 
its  forces  (see  sections  13  and  19 A)  to  deal  more  rapidly  and 
efficiently  with  the  work  assigned  to  it. 

Sub-section  5  -before  the  amendment  of  1908  read  as  fol- 
lows : 

"5.  One  of  such  commissioners  shall  be  appointed,  by  the 
Governor-in-Council,  chief  commissioner  of  the  Board,  and 
shall  be  entitled  to  hold  the  office  of  chief  commissioner  so 
long  as  he  continues  a  member  of  the  Board." 

Section  10  and  other  similar  sections  are  copied  largely 
from  the  English  railway  and  Canal  Traffic  Act,  1888,  51  &  52 
Vic,  cap.  25.  !By  sections  2  and  3  of  the  English  Act,  provi- 
sion is  made  that  the  Eailway  and  Canal  Commission  shall  be 
a  Court  of  Record  with  an  official  seal  to  be  judicially  noticed. 

A  Court  of  Record  is  one  whose  records  are  absolutely 
authoritative  as  distinguished  from  courts  not  of  record,   or 
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inferior  courts  whose  proceedings  must  in  every  case  be  proved 
like  other  facts.  The  High  Court  of  Justice  and  the  Court  of 
Appeal  are  Superior  Courts  of  Eecord  both  in  Ontario  and  in 
England. 

The  Board  is  a  judicial  as  well  as  an  executive  body  created 
to  enforce  Dominion  railway  legislation,  but  not  to  supplant 
or  supplement  the  Provincial  courts  in  the  exercise  of  their 
ordinary  jurisdiction.  Duthie  v.  Grand  Trunk  B.W.  Co.,  4 
Can.  Ry.  Cas.  304.  It  was  accordingly  decided  in  the  same  case 
that  the  Board  has  no  jurisdiction  to  entertain  claims  for  dam- 
ages caused  by  an  infraction  of  the  Act.  See  also  Blume  v. 
Wells,  Fargo  Co.,  15  I.C.C.  Rep.  53. 

Proceedings  before  the  Inter-State  Commerce  Commission, 
a  similar  body  to  the  Board,  cannot  be  made  the  subject  of 
judicial  estoppel  or  treated  as  res  judicata.  Cattle  Raisers' 
Association  v.  Chicago  B.  &  Q.  B.W.  Co.,  12  I.C.C.  Rep.  at  p.  514. 
That  commission  has  no  power  to  award  a  set  off.  It  has  no 
general  common  law  or  equity  jurisdiction,  but  only  such 
authority  as  the  I.  C.  Act  gives  it.  Laning  Harris  Coal  v.  St. 
Louis  &  San  Francisco  B.W.  Co.,  15  I.C.C.  Rep.  38. 

' '  This  is  not,  as  we  have  stated,  a  court  for  the  adjustment  of 
disputes  arising  out  of  agreements  entered  into  by  parties  res- 
pecting questions  wholly  personal  to  themselves,  or  at  least  of 
a  private  rather  than  a  public  nature,  and  we  must  again 
emphasize  the  opinion  that  it  is  not  within  our  province  in 
administering  the  act  which  constitutes  this  Board,  to  attempt 
to  provide  remedies  or  afford  relief  in  cases  in  which  said  relief 
and  said  remedies  can  better  be  afforded  by  the  ordinary  tri- 
bunals of  the  country."  Per  Blair,  Chief  Commissioner,  Yorh 
Street  Bridge  Case  (1904),  4  Can.  Ry.  Cas.  62  at  p.  69. 

But  see  section  26 A  (1908)  which  empowers  the  Board  Do 
enforce  agreements  within  the  scope  of  the  section. 

"Where  an  applicant  sought  from  a  provincial  court  a 
mandamus  to  compel  the  Grand  Trunk  Railway  Company  to 
provide  third  class  accommodation  at  a  penny  a  mile  in  accor- 
dance with  a  provision  in  its  act  of  incorporation,  held,  that 
the  applicant  had  an  adequate  and  more  convenient  remedy  in 
an  application  to  the  Board  under  the  Railway  Act,  and  the 
application  for  mandamus  was  refused.  Be  Bobertson  and 
Grand  Trunk  B.W.  Co.,  14  O.L.R.  497,  6  Can.  Ry.  Cas.  490. 

Where  a  railway  company  undertook  to  alter  bridges  and 
an  under-pass  across  its  right  of  way  over  the  plaintiff's  lands 
and    denied   any   agreement  or    obligation  to    maintain  them, 
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though  they  had  been  provided  at  the  time  of  the  construction 
of  the  road  and  had  been  in  use  many  years,  held,  on  the  evi- 
dence, that  there  was  such  an  agreement  and  that  the  plaintiffs 
were  entitled  to  come  to  the  court  for  relief.  It  was  for  the  rail- 
way company  and  not  for  them  to  apply  to  the  Board  for  an 
order,  McKenzie  and  Dickie  v.  Grand  Trunk  B.W.  Co.,  14  O.L. 
R.  671 ;  7  Can.  Ey.  Cas.  47. 

11.  "Whenever,  by  an  Act  or  document,  the  railway  com-£°^yo£ 
mittee  of  the  Privy  Council  is  given  any  power  or  authority,  ?raam™errea 
or  charged  with  any  duty  with  regard  to  any  company,  rail- 
way, matter  tor  thing,  such  power,  authority  or  duty  may,  or 
shall  be  exercised  by  the  Board.     3  Bdw.  VII.,  cap.  58,  sec.  8. 

See  also  section  32,  giving  the  Board  power  to  repeal, 
rescind,  etc.,  any  order  or  regulation  made  by  the  Railway  Com- 
mittee. 


12.  In  case  of  the  absence  of  the  chief  commissioner  [and  ^JJ^0' 
the  assistant  chief  commissioner,]  or  of  [their]  inability  to  act,  j^^n  ™' 
the  deputy    chief   commissioner  shall   exercise  the    powers    of 

the  chief  commissioner  [for  him  or]  in  his  stead,  and  in  such 
case,  all  regulations,  orders  and  other  documents  signed  by  the 
deputy  chief  commissioner  shall  have  the  like  force  and  effect 
as  if  signed  by  the  chief  commissioner. 

2.  "Whenever  the  deputy  chief  commissioner  appears  to  y„nUmp" 
have  acted  for  [or]  instead  of  the  chief  commissioner,  it  shall 
be  conclusively  presumed  that  he  so  acted  in  the  absence  or 
disability  of  the  chief  commissioner  [and  of  the  assistant  chief 
commissioner]  within  the  meaning  of  this  section."  3  Edw. 
VII.,  cap.  58,  sec.  9,  amended  by  7-8  Edw.  VII.,  cap.  62,  sec.  3. 

The  brackets  indicate  the  amendments  made  in  1908. 

13.  Two  commissioners  shall  form  a  quorum,  and  not  less  Quorum, 
than  two  commissioners  shall  attend  at  the  hearing  of  every 
case;  Provided  that, — 

(a)  In  any  case  where  there  is  no  opposing  party  and  no 
notice  to  be  given  to  any  interested  party,  any  one  commis- 
sioner may  act  alone  for  the  Board;  and 
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(&)  The  Board,  or  the  chief  commissioner,  may  authorize 
any  one  of  the  commissioners  to  report  to  the  Board  upon  any 
question  or  matter  arising  in  connection  with  the  business  of 
the  Board,  and  when  so  authorized  such  commissioner  shall 
have  all  the  powers  of  two  commissioners  sitting  together  for 
the  purpose  of  taking  evidence  or  acquiring  the  necessary 
information  for  the  purpose  of  such  (report,  and  upon  such 
report  being  made  to  the  Board,  it  may  be  adopted  as  the  order 
of  the  Board,  or  otherwise  dealt  with  .as  to  the  Board  seems  pro- 
per. 

2.  The  chief  commissioner,  when  present,  shall  preside 
and  the  assistant  chief  commissioner,  when  present,  in  the 
absence  of  the  chief  commissioner,  shall  preside,  and  the  opinion 
of  either  of  them  upon  any  question  arising  when  he  is  presid- 
ing, which  in  the  opinion  of  the  commissioners  is  a  question  of 
law,  shall  prevail. 

3.  No  vacancy  in  the  Board  shall  impair  the  right  of  the 
remaining  commissioners  to  act."  3  Edw.  VII.,  cap.  58  ss. 
10-16;  7-8  Edw.  VII.,  cap.  62,  sec.  4. 

Section  13  is  here  printed  as  amended  in  1908  by  7-8  Edw. 
VII.,  cap.  62,  sec.  4. 

Sub-section  (b)  is  new.  The  only  other  changes  in  the  sec- 
tion are  those  necessary  to  define  the  powers  of  the  assistant 
chief  commissioner. 

In  the  English  Bailway  and  Canal  Traffic  Act,  1888,  sec.  4, 
provision  is  made  for  ex  officio  Commissioner,  who  must  be  a 
Judge  of  a  Superior  Court  and  is  appointed  by  the  Lord  Chan- 
cellor in  England  and  Ireland  and  the  Lord  President  of  the 
Court  of  Session  in  Scotland. 

The  provision  for  deciding  a  question  of  law  is  the  same  as 
section  5  (3)  of  the  English  Act. 

In  an  application  under  section  193  (Act  of  1903)  now  sec- 
tion 245  (1)  and  (2),  the  opinion  of  the  Chief  Commissioner 
prevailed  on  the  questions  of  law  involved,  where  an  exclusive 
contract  was  held  valid  and  the  parties  whose  interests  were 
affected  held  entitled  to  compensation. 

The  Telephone  Case,  3  Can.  By.  Cas.  205. 
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14.  Whenever  any  commissioner  is  interested  in  any  matter  interest. 
before  the  Board,  or  of  kin, or  affinity  to  any  person  interested  affinity  not 

r*  /-n  •  a  disquali- 

in  any  such  matter,  the  Govemor-in-Uouncil  may,  either  uponflcation. 
the  application  of  such  commissioner  or  otherwise,  appoint 
some  disinterested  person  to  fact  as  commissioner  pro  hac  vice; 
and  the  Governor-in-Council  may  also,  in  case  of  the  illness, 
absence  or  inability  to  act  of  any  commissioner,  appoint  a 
commissioner  pro  hac  wee  :  Provided  that  no  commissioner  shall 
be  disqualified  to  act  by  reason  of  interest  or  of  kindred  or 
affinity  to  any  person  interested  in  any  matter  before  the 
Board.    3  Edw.  VII.,  cap.  58,  sec.  11. 

15.  No  commissioner  or  officer  of  the  Board  shall,  directly  commis- 

.  sioners  and 

or  indirectly, —  officers  not 

""  to  hold 

(a)  hold,  purchase,  take  or  become  interested  in,  for  hisraUwaym 
own  behalf,  any  stock,  share,  bond,  debenture  or  other  security,  equipment. 
of  any  railway  company  subject  to  this  Act;  or, — 

(6)  have  any  interest  in  any  device,  appliance,  machine, 
patented  process  or  article,  or  any  part  thereof,  which  may  be 
required  or  used  as  a  part  of  the  equipment  of  railways,  or  of 
any  rolling  stock  to  be  used  thereon. 

2.  If  any  such  stock,  share,  bond  or  other  security,  device,  if  acquired 
appliance,  machine,  patented  process  or  article,  or  any  part  succession, 
thereof,  or  any  interest  therein,  shall  come  to  or  vest  in  any 
commissioner  or  officer  of  the  Board  by  will  or  succession  for 
his  own  benefit,  he  shall,  within  three  months  thereafter 
absolutely  sell  and  dispose  of  the  same,  or  his  interest  therein. 
3  Edw.  VII.,  cap.  58,  see.  11;  7-8  Bdw.  VII.,  cap.  62,  sec.  5. 

Section  15  is  here  printed  as  amended  in  1908,  so  as  to 
extend  its  provisions  to  officers  of  the  Board  as  well  as  commis- 
sioners. 

16.  Each  commissioner  shall  during  his  term  of  office  reside  Residence, 
in  [the  city  of  Ottawa,  or  within  five  miles  thereof,  or  within 

such  distance  thereof  as  the  Governor-in-Council  at  any  time 
determines.     3  Edw.  VII.,  cap.  58,  sec.  12. 
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17.  The  commissioners  shall  devote  the  whole  of  their  time 
to  the  performance  of  their  duties  under  this  Act,  and  shall 
not  accept  or  hold  any  office  or  employment  inconsistent  .with 
this  section.    3  Bdw.  VII.,  cap.  58,  sec.  13. 

18.  The  Governor  in  Council  shall,  upon  the  recommenda- 
tion of  the  Minister,  provide,  within  the  city  of  Ottawa,  a  suit- 
able place  in  which  the  sessions  of  the  Board  may  be  held  and 
also  suitable  offices  for  the  commissioners,  and  for  the  Secre- 
tary, and  the  officers  and  employees  of  the  Board,  and  all  neces- 
sary furnishings,  stationery  and  equipment  for  the  conduct, 
maintenance  and  performance  of  the  duties  of  the  Board.  3 
Edw.  VII.,  cap.  .58,  sec.  14. 

2.  The  Governor  in  Council  upon  the  recommendation  of  the 
Minister  may  establish  at  any  place  or  places  in  Canada  such 
office  or  offices  as  are  required  for  the  Board  and  may  provide 
therefor  the  necessary  accommodation,  furnishings,  stationery 
and  equipment.     7-8  Edw.  VII.,  cap.  62,  sec.  7. 

sitting  19.  Whenever  circumstances  render  it  expedient  to  hold  a 

outside  of 

Ottawa,  sitting  of  the  Board  elsewhere  than  in  the  city  of  Ottawa,  the 
Board  may  hold  (such  sitting  in  any  part  of  Canada.  3  Edw. 
VII.,  cap.  58,  sec.  15. 


Offices 
elsewhere 
than  in 
Ottawa. 


Sittings  of 
Board. 


Sittings 
how  con- 
ducted. 


19A.  The  Board  may  hold  more  than  one  sitting  at  the  one 
time.     7-8  Edw.  VII.,  cap.  62,  sec.  6. 

This  section  19A  was  added  by  the  amending  Act  of  1908. 
See  note  to  section  10,  sub-section  6,  supra. 

20.  The  commissioners  shall  sit  at  such  times  and  conduct 
their  proceedings  in  'such  manner  as  may  seem  to  them  most 
convenient  for  the  speedy  despatch  of  business. 

2.  They  may,  subject  to  the  provisions  of  this  Act,  sit  either 
together  or  separately,  and  (either  in  private  or  in  open  court: 
Provided  that  any  complaint  made  to  them  shall,  on  the  appli- 
cation of  any  party  to  the  complaint,  be  heard  and  determined 
in  open  court.     3  Edw.  VII.,  cap.  58,  sec.  16. 
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21.  The  Governor  in  Council  may,    from  time  to  time,    or  Experts, 
as  the  occasion  requires,  appoint  one  or  more  experts,  or  persons 
having  technical  or  special  knowledge  of  the  matters  in  ques- 
tion, to  assist  in  an  advisory  capacity  in  respect  of  any  matter 
before  the  Board.    3  Bdw.  VII.,  cap.  58,  sec.  21. 

22.  There  shall  be  a  secretary  of  the  Board  who  shall  be(  secretary, 
appointed  by  the  Governor  in  Council,  and  who  shall  hold  office1 
during  pleasure,  and  reside  in  the  city  of  Ottawa.    3  Edw.  VII., 

cap.  58,  sec.  17. 

23.  It  shall  be  the  duty  of  the  Secretary, —  seeretar' 
(a)  to  attend  all  sessions  of  the  Board; 

(6)  to  keep  a  record  of  all  proceedings  conducted  before 
the  Board  or  any  commissioner  under  this  Act; 

(c)  to  have  the  custody  and  care  of  all  records  and  docu- 
ments belonging  or  appertaining  to  the  Board  or  filed  in  his 
office; 

(d)  to  obey  all  rules  and  directions  which  may  be  made  or 
given  by  the  Board  touching  his  duties  or  office; 

(c)  to  have  every  regulation  and  order  of  the  Board  drawn 
pursuant  to  the  direction  of  the  Board,  signed  by  the  Chief 
Commissioner,  sealed  with  the  official  seal  of  the  Board,  and 
filed  in  the  office  of  the  Secretary. 

2.  The  Secretary  shall  keep  in  his  office  suitable  books  of  Record 
record,  in  which  he  shall  enter  a  true  copy  of  every  such  regu- 
lation and  order,  and  every  other  document  which  the  Board 
may  require  to  be  entered  therein,  and  such  entry  shall  consti- 
tute and  be  the  original  record  of  any  such  regulation  or 
order. 

3.  Upon  application  of  any  person,  and  on  payment  of  such  certified 
fees  as  the  Board  may  prescribe,  the  Secretary  shall  deliver  tocopies' 
such  applicant  a  certified  copy  of  any  such  regulation  or  order. 

3  Edw.  VII.,  cap.  58,  sees.  17  and  18. 

24.  In  the  absence  of  the  Secretary  from  illness  or  any£ctiDg 

J  J  Secretary. 

other  cause,  the  Board  may  appoint  from  its  staff  an  acting 
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secretary,  who  shall  thereupon  act  in  the  place  of  the  Secretary, 
and  exercise  his  powers.    3  Edw.  VII.,  cap.  58,  sec.  19. 

25.  There  shall  be  attached  to  the  Board  such  officers,  clerks, 
stenographers  and  messengers  as  the  Board,  with  the  approval 
of  the  Governor  in  Council,  from  time  to  time,  appoints. 

2.  The  Board  may  at  will  dismiss  any  such  officer,  clerk, 
stenographer  or  messenger.     3  Edw.  VII.,  cap.  58,  sec.  21. 

Jurisdiction  and  General  Powers. 

jurisdic-  26.  The  Board  shall  have  full  jurisdiction  to  inquire  into,, 

hear  and  determine  any  application  by  or  on  behalf  of  any 
party  interested, — 

(a)  complaining  that  any  company,  or  person,  has  failed  to 
do  any  act,  matter  or  thing  required  to  be  done  by  this  Act,  or 
the  Special  Act,  or  by  any  regulation,  order  or  direction  made 
thereunder  by  the  Gov^rnor-in-Council,  the  Minister,  the 
Board,  or  any  inspecting  engineer,  or  that  any  company  or 
person  has  done  or  is  doing  any  act,  matter  or  thing  contrary  to 
or  in  violation  of  this  Act,  or  the  Special  Act,  or  any  such 
regulation,  order,  or  direction;  or, 

(&)  requesting  the  Board  to  make  any  order,  or  give  any 
direction,  sanction  or  approval,  which  by  law  it  is  authorized 
to  make  or  give,  [or  with  respect  to  any  matter,  act  or  thing, 
which  by  this  Act,  or  the  Special  Act,  is  prohibited,  sanctioned 
or  required  to  be  done.] 

2.  The  Board  may  order  and  require  any  company  or  per- 
son to  do  forthwith,  or  within  or  at  any  specified  time,  and  in 
any  manner  prescribed  by  the  Board,  so  far  as  is  not  incon- 
sistent with  this  Act,  any  act,  matter  or  thing  which  such  com- 
pany or  person  is  or  may  be  required  [or  authorized]  to  do 
under  this  Act,  or  the  Special  Act,  and  may  forbid  the  doing 
ingOTdera.  or  continuing  of  any  act,  matter  or  thing  which  is  contrary  to 
this  Act,  or  the  Special  Act ;  and  shall  [for  the  purposes  of  this 
Act]  have  full  jurisdiction  to  hear  and  determine  all  matters 
whether  of  law  or  of  fact. 


Mandatory 
orders. 


Sec.  26  J  JURISDICTION  AND   GENERAL   POWERS.  49 

3.  The  Board  shall,  as  respects  the  attendance  and  examina-  ah  powers 
tion  of  witnesses,  the  production  and  inspection  of  documents,  nor  court, 
the  enforcement  of  its  orders,  the  entry  on  and  inspection  of 
property,  and  other  matters  necessary  or  proper  for  the  due 
exercise  of  its  jurisdiction  under  this  Act,  or  otherwise  for  car- 
rying this  Act  into  effect,  have  all  such  powers,  rights  and 
privileges  as  are  vested  in  a  superior  court. 

4.  The  fact  that  a  receiver,  manager,  or  other  official  of  any  -*pp°>n*- 
railway,  or  a  receiver  of  the  property  of  a  railway  company,  receiver 

not  to  oust 

has  been  appointed  by  any  court  in  Canada  or  any  province  JFisdjc- 
thereof,  or  is  managing  or  operating  a  railway  under  theBoard- 
authority  of  any  such  court,  shall  not  be  a  bar  to  the  exercise 
by  the  Board  of  any  jurisdiction  conferred  by  this  Act;  but 
every  such  receiver,  manager,  or  official  shall  be  bound  to 
manage  and  operate  any  such  railway  in  accordance  with  this 
Act  and  with  the  orders  and  directions  of  the  Board,  whether 
general  or  referring  particularly  to  such  railway;  and  every 
such  receiver,  manager,  or  official,  and  every  person  acting 
under  him,  shall  obey  all  orders  of  the  Board  within  its  juris- 
diction in  respect  of  such  railway,  and  be  subject  to  have  them 
enforced  against  him  by  the  Board,  notwithstanding  the  fact 
that  such  receiver,  manager,  official,  or  person  is  appointed  by 
or  acts  under  the  authority  of  any  court. 

5.  The  decision  of  the  Board  as  to  whether  any  company,  Decision  of 
municipality  or  person  is  or  is  not  a  party  interested  within  the  elusive*!011 
meaning  of  this  section  shall  be  binding  and  conclusive  upon 

all   companies,    municipalities    and    persons.      6    Edw.     VII., 
cap.  42,  sec.  2. 

The  words  in  brackets  in  the  above  section  were  not  in  3 
Edw.  VII.,  cap.  58,  sec.  23. 

The  history  of  the  Railway  Commission  since  its  establish- 
ment by  the  Act  of  1903  has  been  one  of  constantly  expanding 
jurisdiction.  The  original  Act  conferred  powers  greatly  in 
excess  of  those  enjoyed  by  the  railway  committee,  and  by  legis- 
lation and  judicial  decisions  since  that  time  the  jurisdiction  of 
the  Board  has  been  extended  and  confirmed  until  as  an  execu- 
tive and  judicial  body  it  now  exercises  a  quite  unique  author- 

4 — R.L. 
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ity.  Its  decisions  are  reviewable  only  by  the  Governor-in- 
Cpuncil  and  in  certain  cases  by  the  Supreme  Court  of  Canada. 
Even  when  it  acts  without  jurisdiction  objection  must  be  taken 
in  this  way  and  cannot  be  taken  in  collateral  proceedings  in 
any  court;  evidently,  however,  this  provision  can  only  be  effec- 
tive at  most  within  the  limits  of  such  jurisdiction  as  Parliament 
might  confer,  and  cannot  be  held  to  restrict  the  right  of 
recourse  to  the  courts  as  to  matters  exclusively  within  provin- 
cial jurisdiction.  Though  it  is  a  creature  of  a  Dominion  Statute 
the  Privy  Council  has  upheld,  its  jurisdiction  for  certain  pur- 
poses over  municipalities  created  by  the  Provinces.  The  field  of 
its  operations  is  being  gradually  extended.  Telephone,  telegraph 
and  express  companies  have  been  brought  for  certain  purposes 
under  its  control.  Jurisdiction  has  been  conferred  upon  it  to  en- 
tertain complaints  founded  on  the  breach  of  agreement  with 
railway  companies  and  to  grant  certain  relief. 

The  evident  tendency  of  recent  legislation  is  to  place  all 
matters  connected  with  the  methods  of  railway  construction 
and  operation  under  the  exclusive  control  of  one  authority  act- 
ing both  as  a  court  of  original  jurisdiction  and  as  an  executive 
body,  whose  decisions  and  orders  are  final  except  for  the  limited 
remedy  by  way  of  appeal  given  by  the  Act. 

The  wide  jurisdiction  conferred  on  the  Board,  its  mobility, 
the  simplicity  of  its  procedure,  the  recent  increase  in  the  num- 
ber of  its  members,  the  liberal  interpretation  given  to  the  words 
of  the  Act  denning  those  who  may  apply  to  the  Board  for 
relief,  and  the  provision  made  against  interference  with  its 
operations  by  collateral  proceedings  elsewhere  all  tend  to  make 
the  Board  an  effective  instrument  for  dealing  promptly  and 
with  authority  with  all  questions  affecting  the  relations  of  rail- 
way and  other  companies  subject  to  the  Act  with  one  another 
and  with  the  public. 

The  jurisdiction  of  the  Board,  as  of  the  railway  committee, 
is  statutory  and  must  be  found  in  the  Act  constituting  it.  It 
can  only  exercise  such  powers  as  are  by  statute  conferred  upon 
it. 

Grand  Trunk  B.W.  Co.  v.  Toronto,  1  Can.  Ey.  Cas.  at  p.  92. 

The  Merritton  Crossing  Case,  3  Can.  Ry.  Cas.  263. 

An  order  of  the  railway  committee  of  itself  and  apart  from 
the  provisions  of  law  thereby  made  applicable  confers  no 
authority. 

Corporation  of  Parkdale  v.  West,  12  App.  Cas.  611. 
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The  foundation  of  the  jurisdiction  of  the  Board  is  the  old 
jurisdiction  of  the  railway  committee.  See  section  11  of  the 
Act  of  1888.  But  this  jurisdiction  was  extended  by  the  Act  of 
1903,  which  abolished  the  railway  committee  and  established 
the  commission  in  its  place  with  powers  of  a  Sup'erior  Court, 
following  the  English  Act,  51  and  52  Vic,  cap.  25  (Imp.)  from 
which  sub-sections  2  and  3  (above)  are  taken. 

For  a  decision  as  to  the  cognate  powers  of  the  United  States 
Inter-State  Commerce  Commission,  see  Re  Order  of  Railway 
Conductors,  1  I.C.  Rep. 

Sub-section  5  (formerly  sub-section  23  (2)  of  the  Act  of 
1903)  was  probably  introduced  to  meet  the  point  decided  in 
Re  Canadian  Pacific  R.W.  Co.  and  York,  1  Can.  Ry.  Cas.  47, 
where  the  Ontario  Court  of  Appeal  held  that  the  county  of 
York  was  not  a  ' '  person  interested ' '  in  the  protection  of  a  high- 
way within  the  jurisdiction  of  the  Township  of  York  by  gates 
and  watchmen  at  a  railway  crossing  within  the  meaning  of  sec- 
tions 11,  187  and  188  of  the  Act  of  1888.  This  decision  was 
followed  in  Frontenac  v.  Grand  Trunk  R.W.  Co.,  8  Ex.  C.R. 
349,  4  Can.  Ry.  Cas.  102,  and  Grand  Trunk  R.W.  Co.  v.  Toron- 
to, 37  S.C.R.  232,  5  Can.  Ry.  Cas.  138. 

As  to  who  is  a  party  interested  under  the  present  Act,  see 
remarks  of  Chief  Commissioner  Killam  in  Duthie  v.  Grand 
Trunk  R.W.  Co.,  4  Can.  Ry.  Cas.  304. 

A  municipality  may  be  a  "person  interested",  City  of  To- 
ronto v.  Grand  Trunk  R.W.  Co.,  37  S.C.R.  232,  and  may  be 
compelled  to  contribute  as  such  to  the  cost  of  protection  under 
sections  187  and  188  of  the  Act  of  1888,  which  as  applied  to 
a  municipality  created  by  provincial  legislation  are  intra  vires 
of  the  Dominion  Parliament.  Toronto  Citxf  v.  Canadian  "Pacific 
R.W.  Co.  (1908),  A.C.  29,  7  Can.  Ry.  Cas. "282. 

A  municipality  may  be  compelled  so  to  contribute  though 
the  highway  crossing  in  question  is  not  within  or  immediately 
adjoining  its  bounds.  County  of  Carleton  v.  City  of  Ottawa, 
41  S.C.R.  552,  9  Can.  Ry.  Cas.  154. 

Where  the  question  is  whether  a  municipality  is  a  "person 
interested"  so  as  to  be  liable  to  contribute  to  the  cost  of  works 
ordered  by  the  Board,  the  Board  will  decide  for  itself  whether 
there  is  such  interest,  both  as  a  question  of  law  and  also  as  a 
question  of  fact ;  and  will  also  decide  in  the  exercise  of  its  dis- 
cretion whether  the  municipality  should  contribute.  Grand 
Trunk  R.W.  Co.  v.  Cedar  Dale,  7  Can.  Ry.  Cas.  73. 
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The  very  fullest  possible  effect  should  be  given  to  the  lan- 
guage contained  in  the  latter  part  of  section  23  of  the  Railway 
Act,  1903   (as  to  enforcement  of  orders;  now  included  in  sec- 
tion 26,  supra)  per  Nesbitt,  J.,  Montreal  Street  R.W.  Co.  v. 
/    Montreal  Terminal  R.W.  Co.,  36  S.C.R.  369. 

As  the  jurisdiction  of  the  Board  generally,  see  note  to  the 
last  mentioned  case  in  4  Can.  Ry.  Cas.  373. 

Where  one  railway  company  moved  unsuccessfully1  before 
the  Board  to  vary  an  ex  parte  order  obtained  from  the  Board 
by  another  company  it  was  held  that  the  application  to  vary 
was  a  submission  to  the  jurisdiction  of  the  Board  and  the 
applicants  were  concluded  within  the  scope  of  the  judgment. 
Canadian  Pacific  R.W.  Co.  v.  Grand  Trunk  R.W.  Co.,  12  O.L. 
;R.  320 ;  5  Can.  Ry.  Cas.  400. 

The  plaintiffs  objected  in  this  case  that  as  the  defendants 
had  failed  to  file  plans  required  by  the  Act,  the  Board  had  no 
jurisdiction.  Held,  that  the  question  of  jurisdiction  should  be 
raised  by  appeal  under  section  44  of  the  Act  of  1903  (now 
section  56)  and  not  in  an  action  for  injunction:  Ibid.  See 
notes  to  this  case  in  5  Can.  Ry.  Cas.  413. 

The  Board  has  exclusive  jurisdiction  in  the  matter  of  the 
crossing  of  one  railway  by  another:  Ibid.,  as  in  the  case  of 
farm  crossing,  Grand  Trunk  R.W.  Co.  v.  Perrault,  36  S.C.R. 
671. 

The  making  of  an  order  of  the  Board  on  the  authority  of 
this  section  and  section  340  approving  a  special  form  of  con- 
tract for  carriage  is  a  judicial  proceeding  and  fractions  of 
days  are  not  regarded,  so  that  the  order  is  in  force  at  the 
earliest  moment  of  the  day  on  which  it  is  made,  Buskey  v.  Can- 
adian Pacific  R.W.  Co.,  11  O.L.R.  1 ;  5  Can.  Ry.  Cas.  384. 

The  Board  has  power  under  section  137  of  the  Act  of  1903, 
(now  section  176)   to  authorize  one  railway  company  to  take 
the  land  of  another  even  to  the  great  detriment  of  the  latter.  , 
Re  Guelph  &  Goderich  R.W   Co.  and  Grand  Trunk  R.W.  Co., 
6  Can.  Ry.  Cas.  138. 

The  Board  has  no  jurisdiction  to  require  a  Dominion  rail- 
way to  shift  its  tracks  for  the  convenience  of  a  provincial  rail- 
way; nor  to  grant  power  to  a  provincial  railway  to  take  the 
lands  of  a  Dominion  railway.  Preston  and  Berlin  Street  B. W. 
Co.  v.  Grand  Trunk  R.W.  Co.,  6  Can.  Ry.  Cas.  142. 

Section  7  of  the  Act  of  1903,  (section  8  of  the  present  Act) 
does  not  give  the  Board  jurisdiction  to  order  construction  of 
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a  siding  by  a  provincial  railway.     Bertram  v.  Hamilton,  etc., 
B.W.  Co.,  6  Can.  Ry.  Cas.  158. 

As  to  jurisdiction  to  order  interchange  of  traffic,  see  Grand 
Trunk  B.W.  Co.  v.  Canadian  Pacific  B.W.  Co.,  6  Can.  Ry.  Cas. 
327.. 

As  to  jurisdiction  of  the  Board  with  respect  to  railway  and 
highway  crossings,  see  High  Biver  et  al.  v.  Canadian  Pacific 
B.W.  Co.,  6  Can.  Ry.  Cas.  344. 

The  Board  has  no  power  to  make  a  retroactive  alteration  of 
a  freight  tariff  so  as  to  compel  refund  of  tolls  already  charged. 
Dominion  Concrete  Co.  v.  Canadian  Pacific  B.W.  Co.,  6  Can. 
Ry.  Cas.  514. 

Under  section  23,  sub-section  1(&)  of  the  Act  of  1903,  now 
section  26,  sub-section  1(&)  the  Board  may  sanction  and  ap- 
prove proposed  drainage  works  authorized  by  section  118  (m) 
now  section  151  (m)  ;  under  these  sections  it  may  approve  addi- 
tional drainage  works  where  those  provided  when  the  railway 
was  constructed  are  found  insufficient;  and  ownership  should 
not  be  treated  as  an  element  in  determining  whether  particular 
lands  are  "lands  adjoining  the  railway"  within  the  meaning 
of  the  latter  section.  Canadian  Pacific  B.W.  Co.  v.  Murphy, 
5  Can.  Ry.  Cas.  477. 

Where  physical  connection  had  been  made  between  the  lines 
of  a  Dominion  and  a  provincial  railway  without  the  approval 
of  the  railway  committee,  contrary  to  section  173  of  the  Act 
of  1888,  an  application  to  compel  interchange  of  traffic  was  dis- 
missed on  the  ground  that  no  order  should  be  made  till  the 
connection  of  the  two  lines  had  been  authorized.  Patriarche  v. 
Grand  Trunk  B.W.  Co.,  5  Can.  Ry.  Cas.  200. 

The  Board  has  jurisdiction  under  section  198  of  the  Act  of 
1903,  (now  section  253)  to  require  a  railway  company  to  con- 
struct a  farm  crossing  under  its  railway.  Be  Cockerline  and 
Guelph  and  Goderich  B.W.  Co.,  5  Can.  Ry.  Cas.  313. 

The  jurisdiction  of  the  Board  under  sections  214  and  253 
of  the  Act  of  1903  (now  sections  284  and  318)  to  order  a  rail- 
way company  to  restore  spur-track  facilities  formerly  provided 
for  owners  adjoining  the  railway  lands  was  upheld  by  the 
Supreme  Court  in  Canadian  Northern  B.W.  Co.  v.  Bobinson, 
37  S.C.R.  541;  6  Can.  Ry.  Cas.  101.  The  Board  had  held  that 
the  former  facilities  were  "reasonable  and  proper,"  and  that 
"railway  companies  should  not  be  allowed  to  furnish  and  cut 
off  such  facilities  capriciously." 
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The  Board  having  authorized  the  taking  of  lands  under 
section  139  of  the  Act  of  1903,  (now  section  178)  held,  on  appli- 
cation by  a  land  owner  to  vary  the  order  (viz.,  by  allowing  a 
notice  to  be  served  after  the  time  for  serving  it  had  expired)  that 
under  the  circumstances  of  the  case  the  railway  company  had 
acquired  a  vested  right  to  take  the  lands  on  statutory  terms  and 
the  matter  was  no  longer  in  the  hands  of  the  Board.  Eckhardt 
v.  Grand  Trunk  R.W.  Co.,  7  Can.  Ry.  Cas.  90. 

The  Board  has  jurisdiction  under  section  26  to  prohibit  the 
maintenance  or  operation  of  a  Dominion  railway  constructed 
along  a  public  highway  in  contravention  of  the  express  terms 
of  the  railway  company's  Act  of  Incorporation;  but,  semble, 
that  in  ordinary  cases  of  obstruction  of  highways  by  placing 
rails  thereon  without  leave  of  the  Board,  the  Board  has  no  jur- 
isdiction under  this  section  to  prohibit.  Essex,  etc.,  R.W.  Co. 
v.  Windsor,  etc.,  R.W.  Co.,  7  Can.  Ry.  Cas.  109. 

The  orders  made  by  the  Board  in  this  case  were  upheld  upon 
appeal  by  way  of  stated  case  by  the  Supreme  Court,  40  S.C.R. 
320,  8  Can.  Ry.  Cas.  1. 

"Where  the  consent  of  a  municipality  is  required  as  in  sec- 
tion 184  of  the  Act  of  1903  (now  section  235)  evidence  that 
such  consent  has  been  validly  given  in  accordance  with  the 
requirements  of  the  Provincial  law  is  necessary  to  found  the 
jurisdiction  of  the  Board.  Montreal  Street  R.W.  Co.  v.  Mon- 
treal Terminal  R.W.  Co.,  36  S.C.R.  369;  4  Can.  Ry.  Cas.  373. 

The  Board  has  jurisdiction  to  enforce  its  own  orders  made 
within  its  jurisdiction.     Per  Nesbitt,  J.   (ibid.) 

Other  decisions  upon  the  jurisdiction  of  the  railway  com- 
mittee under  the  Act  of  1888  are  collected  in  1  Can.  Ry.  Cas. 
as  follows : 

Toronto  v.  Metropolitan  R.W.  Co.,  p.  63.  Powers  of  Com- 
mittee are  confined  to  approving  mode  and  place  of  crossing  or 
junction  of  railways. 

Grand  Trunk  R.W.  Co.  v.  Toronto,  p.  82.  Committee  can- 
not delegate  its  powers. 

Ottawa  Arnprior  &  Parry  Sound  R.W.  Co.  v.  Atlantic  &  N. 
W.  R.W.  Co.,  p.  101.  Court  will  not  interfere  with  a  matter 
in  which  committee  has  jurisdiction,  e.g.,  conflicting  surveys 
and  location  of  railway  lines. 

Also  Grand  Trunk  R.W.  Co.  v.  Hamilton  Radial  Electric 
R.W.  Co.,  29  O.R.  143.  Committtee  under  its  exclusive  juris- 
diction could  authorize  crossing  at  erade  against  will  of  plain- 
tiffs. 
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Credit  Valley  B.W.  Co.  v.  Great  Western  B.W.  Co.,  25  Gr. 
507.  Statutory  requirement  of  Committee's  approval  cannot 
be  waived  by  consent. 

Canadian  Pacific  B.W.  Co.  v.  Northern  Pacific  &  Manitoba 
R.W.  Co.,  5  Man.  L.R.  301.  Such  approval  must  be  obtained, 
not  merely  applied  for. 

See  also  note  to  Frontenac  v.  G.T.R.  Co.,  4  Can.  Ry.  Cas. 
at  p.  111. 

The  Board  has  no  power  to  make  an  ex  post  facto  order. 

The  Merritton  Crossing  Case,  3  Can.  Ry.  Cas.  263. 

The  York  Street  Bridge  Case,  4i  Can.  Ry.  Cas.  62. 

26A.  Where  it  is  complained  by  or  on  behalf  of  the  crown  Jurisdic- 
or  any  municipal  or  other  corporation  or  any  other  person  Board  as-to 
aggrieved,  that  the  company  has  violated  or  committed  a  breach 
of  an  agreement  between  the  complainant  and  the  company — 
or  by  the  company  that  any  such  corporation  or  person  has 
violated  or  committed  a  breach  of  an  agreement  between  the 
company  and  such  corporation  or  person, — for  the  provision, 
construction,  reconstruction,  alteration,  installation,  operation, 
use  or  maintenance  by  the  company,  or  by  such  corporation  or 
person,  of  the  railway  or  of  any  line  of  railway  intended  to  be 
operated  in  connection  with  or  as  part  of  the  railway,  or  of  any 
structure,  appliance,  equipment,  works,  renewals  or  repairs 
upon  o"  in  connection  with  the  railway,  the  Board  shall  hear 
all  matters  relating  to  such  alleged  violation  or  breach,  and 
shall  make  such  order  as  to  the  Board  may  seem,  having  regard 
to  all  the  circumstances  of  the  case,  reasonable  and  expedient, 
and  in  such  order  may,  in  its  discretion,  direct  the  company, 
or  such  corporation  or  person,  to  do  such  things  as  are  neces- 
sary for  the  proper  fulfilment  of  such  agreement,  or  to  refrain 
from  doing  such  acts  as  constitute  a  violation  or  a  breach 
thereof.  7-8  Edw.  VII.,  cap.  61,  sec.  8,  as  amended  8-9  Edw. 
VII.,  cap.  32,  see.  1. 

This  new  section  is  an  important  encroachment  upon  the 
jurisdiction  of  the  Provincial  Courts  and  upon  the  principle 
laid  down  in  Duthie  v.  Grand  Trunk  B.W.  Co.,  4  Can.  Ry.  Cas. 
304,  that  the  Board  is  not  to  adjudicate  in  respect  to  rights 


56  CANADIAN    EAILWAT    ACT.  [Sec.  26A 

arising  out  of  past  transactions.  But  its  powers  seem  still  to 
be  limited  to  directing  what  is  to  be  done  in  the  future;  it  is 
submitted  that  the  Board  is  not  empowered  by  this  section  to 
award  damages  for  breach  of  the  agreements  mentioned;  though 
an  order  to  pay  damages  might  be  deemed  "reasonable  and 
expedient."  The  principles  upon  which  the  Board  may  act 
under  this  section  are  apparently  very  different  from  those 
which  would  govern  the  Provincial  Courts.  The  Board  is  to 
make  such  order  as  may  seem  "reasonable  and  expedient", 
and  may  exercise  its  "discretion"  as  to  whether  the  agreement 
in  question  shall  be  enforced  or  not.  What  circumstances  shall 
be  allowed  to  influence  the  Board's  discretion  can  only  be 
determined  by  experience;  but  it  seems  clear  that  its  decision 
need  not  always  accord  strictly  with  the  agreement. 

In  re  Reid  &  Canada  Atlantic  R.W.  Co.,  4  Can.  By.  Cas. 
272,  the  Board  held  that  the  Act  of  1903  did  not  empower  it 
to  enforce  specific  performance  of  an  agreement  to  make  and 
maintain  highway  crossings  over  its  right  of  way.  The  present 
section  is  probably  wide  enough  to  cover  such  a  case. 

In  Delta  v.  Vancouver,  Victoria  and  Eastern  Ry.  Co.,  14 
B.C.R.  83,  8  Can.  Ey.  Cas.  354  and  362  the  plaintiffs  claimed 
an  injunction  to  restrain  a  railway  company  from 
closing  or  interfering  with  a  highway  before  diverting 
it  in  accordance  with  an  order  of  the  Railway  Com- 
mission. The  application  was  enlarged  to  enable  the 
plaintiffs  to  apply  to  the  Board  for  relief  as  the  Full 
Court,  while  not  denying  its  own  jurisdiction  in  the  pre- 
mises was  of  opinion  that  application  should  be  first  made  to 
the  Board  which  had  made  the  order  and  had  complete  control 
over  it.  This  decision  seems  to  treat  the  Board  as  a  Court  of 
concurrent  jurisdiction  with  the  Provincial  Court  for  the  pur- 
pose of  the  relief  sought.  The  statement  of  the  case  in  the 
report  is  not  very  clear  as  it  does  not  show  in  what  manner 
or  to  what  extent  the  defendants  had  failed  to  comply  with  the 
order  of  the  Board  for  diversion  of  the  old  road.  Unless  the 
proceedings  sought  to  be  restrained  were  so  far  at  variance 
with  the  Board's  order  as  to  be  quite  unauthorized  by  it,  it 
seems  difficult  in  view  of  section  56  (9)  to  find  any  jurisdiction 
in  the  provincial  Court  at  all ;  see  Montreal  Street  R.W.  Co.  v. 
Montreal  Terminal,  etc.,  Co.,  36  S.C.R.  369;  Canadian  Pacific 
R.W.  Co.  v.  Grand  Trunk  R.W.  Co.,  12  O.L.R.  320;  Canadian 
Pacific  R.W.  Co.  v.  Vancouver,  etc.,  R.W.  Co.,  10  B.C.R.  228. 
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27.  In  order  to  the  ascertainment  of  the  true  net  earnings  Grand 

„  Trunk 

01, —  Pacific 

(a)  the  Eastern  Division  of  the  Grand  Trunk  Pacific  Rail- 
way, for  the  purposes  of  the  scheduled  agreements  referred 
to  in  the  Act  passed  in  the  fourth  year  of  His  Majesty's  reign, 
chapter  twenty-four,  intituled  An  Act  to  amend  the  National 
Transcontinental  Railway  Act-  and 

(&)  the  Grand  Trunk  Pacific  Railway  Company,  upon  its 
system  of  railways,  at  all  times  while  the  principal  or  interest 
of  any  bonds  made  by  the  said  company  and  guaranteed  by 
the  Government  are  unpaid  by  the  said  company; 

The  Board  shall,  upon  the  request  of  the  Minister,  inquire 
into,  hear  and  determine  any  question  as  to  the  justness  and 
reasonableness  of  the  apportionment  of  any  through  rate  or 
rates  between  the  Grand  Trunk  Pacific  Railway  Company  and 
any  other  transportation  company,  whether  such  company  is 
or  is  not  a  railway  company,  or,  if  a  railway  company,  whether 
it  is  or  not  as  such  subject  to  the  legislative  jurisdiction  of  the 
Parliament  of  Canada. 

2.  In  any    such  determination  the    Board  shall    have  dueGovem- 
regard  to  the  interests  of  the  Government  of  Canada  as  owner  interests, 
of  the  said  Eastern  Division,  and  of  the  Intercolonial  Rail- 
way, or  as  guarantor  of  any  such  principal  or  interest,  and  to 

the  provisions  of  the  National  Transcontinental  Railway  Act, 
and  of  the  said  Act  in  amendment  thereof,  and  of  the  said 
scheduled  agreements. 

3.  Although,   in   any  such   case,   the   Grand   Trunk  Pacific  Net  earn  - 
Railway  Company  has  agreed  to  any  apportionment,  the  net"18S' 
earnings  shall  be  ascertained  upon  the  basis  of  the  receipt  by 

the  Grand  Trunk  Pacific  Railway  Company  of  such  share  of 
such  through  rate  or  rates  as,  in  the  opinion  of  the  Board,  the 
said  company  should  have  received  under  a  just  and  reason- 
able apportionment;  and  such  agreement  shall  be  material  evi- 
dence only  and  not  conclusive. 

4.  Either  party  to  any  such  question  may  appeal  from  any  Appeal, 
such  determination  to  the  Supreme  Court  of  Canada.    4  Edw. 
■VII.,  cap.  32,  sec.  4. 
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Board  may  28.  The  Board  amy,  of  its  own  motion,  or  shall,  upon  the 
rtsown11  request  of  the  Minister,  inquire  into,  hear  and  determine  any 
matter  or  thing  which,  under  this  Act,  it  may  inquire  into,  hear 
and  determine  upon  application  or  complaint,  and  with  respect 
thereto,  shall  have  the  same  powers  as,  upon  any  application  or 
complaint,  are  vested  in  it  by  this  Act. 

From  time        2.  Anv  power  or  authority  vested  in  the  Board  under  this 

to  time.  J    r  . 

Act  may,  though  not  so  expressed  in  this  Act,  be  exercised  from 
time  to  time,  or  at  any  time,  as  the  occasion  may  require.  3 
Bdw.  VII.,  cap.  58,  sec.  24. 

power  to  29.  The  Board  may  rehear  any  application  before  deciding 

l'6Vi6W 

etc.  it,  or  may  review,  rescind,  change,  alter  or  vary  any  order  or 

decision  made  by  it.  3  Edw.  VII.,  cap.  58,  sec.  25,  as  amended 
7-8  Bdw.  VII.,  cap.  62,  sec.  8. 

Added  section,  6-7  Edw.  VII.,  cap.  38,  see.  1:— "The  Board 
of  Railway  Commissioners  for  Canada  may  in  any  application 
proceeding  or  matter  of  special  importance  pending  before  it 
if  in  the  opinion  of  the  Board  the  public  interest  so  requires, 
apply  to  the  Minister  of  Justice  to  instruct  counsel  to  conduct 
or  argue  the  case  or  any  particular  question  arising  in  the 
application  'proceeding  or  matter  as  to  any  public  interest 
which  is  or  may  be  affected  thereby,  or  by  any  order  or  deci- 
sion which  may  be  made  therein ;  and  upon  such  application  to 
him  by  the  Board,  or  of  his  own  motion,  the  Minister  of  Jus- 
tice may  instruct  counsel,  accordingly;  and  the  Board  may 
direct  that  the  costs  of  such  counsel  shall  be  paid  by  any  party 
to  the  application  proceedings  or  matter,  or  by  the  Minister 
of  Finance  out  of  any  unappropriated  moneys. 

Monsof  "^'  ^ne  Board  may  make  orders  and  regulations, — 

Board.  ...... 

speed  of  (a)  limiting  the  rate  of  speed  at  which  railway  trains  and 

locomotives  may  be  run  in  any  city,  town  or  village,  or  in  any 
class  of  cities,  towns  or  villages;  and  the  Board  may,  if  it 
thinks  fit,  limit  certain  rates  of  speed  within  certain  described 
portions  of  any  city,  town  or  village,  and  different  rates  of 
speed  in  other  portions  thereof; 

See  section  275,  as  amended  8-9  Edw.  VII.,  c.  32,  9  Bdw. 
VII.,  c.  50. 
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(&)  with  respect  to    the    use    of   the    steam   whistle   within  use  of 
any  city,  town  or  village,  or  any  portion  thereof;  whistle. 

By  section  274  the  engine  whistle  shall  be  sounded  at  least 
eighty  rods  before  reaching  a  highway  crossing  at  rail  level 
except  within  the  limits  of.  cities  or  towns  when  the  municipal 
authority  may  pass  by-laws  prohibiting  the  same. 

(c)  with  respect  to  the  method  and   means   of  passing  f rom  Massing 

=  iron) -ear 

one  car  to  another,  either  inside  or  overhead,  and  for  the  safety to  <**■ 
of  railway  -employees  while  passing  from  one  car  to  another; 

(*?)  for  the  coupling  of  cars ;  coupling 

(e)  requiring  proper  shelter  to  be  provided  for  all  railway  shelter, 
employees  when  on  duty ; 

(/)  with  respect  to  the  use  on  any  engine  of  nettings,  J/fj"11''0™ 
screens,  grates  and  other  devices,  and  the  use  on  any  engine  or 
car  of  any  appliances  and  precautions,  and  generally  in  con- 
nection with  the  railway,  respecting  the  construction,  use  and 
maintenance  of  any  fire-guard  or  works  which  may  be  deemed 
by  the  Board  necessary  and  most  suitable  to  prevent,  as  far  as 
possible,  fires  from  being  started,  or  occurring,  upon,  along,  or 
near  the  right  of  way  of  the  railway; 

The  observance  of  this  provision  does  not  appear  to  assist 
the  company  in  disputing  liability  under  section  298  where  the 
damages  do  not  exceed  $5,000. 

(g)  with    respect    to    the    rolling    stock,    apparatus,  cattle-  Protection 
guards,  appliances,    signals,    methods,    devices,    structures    and 
works,  to  be  used  upon  the  railway,  so  as  to  provide  means  for 
the  due  protection  of  property,  the  employees  of  the  company, 
and  the  public;    See  Flag  Station  Case,  8  Can.  By.  Cas.  151. 

(h)  with  respect  to  any  matter,  act  or  thing  which  bv  this  other 
or  the  Special  Act  is  sanctioned,  required  to  be  done,  or  pro- 
hibited; and, 

As  to  penalties,  where  no  specific  penalty  provided,  see  sec- 
tion 427. 


ii  •±^i. 
(i)  generally  for  carrying  this  Act  into  effect. 


Generally. 
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tion oi* 
orders. 


Penalties. 


Other 
liability. 


2.  Any  such  orders  or  regulations  may  be  made  to  apply  to 
any  particular  district,  or  to  any  railway,  or  section  or  portion 
thereof,  and  the  Board  may  exempt  any  railway,  or  section  or 
portion  thereof,  from  the  operation  of  any  such  order  or  regu- 
lation, for  such  time,  or  during  such  period,  as  the  Board  deems 
expedient. 

3.  The  Board  may,  by  regulation,  provide  penalties,  when 
not  already  provided  in  this  Act,  to  which  every  company  or 
person  who  offends  against  any  regulation  made  under  this 
section  shall  be  liable:  Provided  that  no  such  penalty  shall 
exceed  one  hundred  dollars. 

Evidently  this  section  "is  intended  to  authorize  the  making 
of  orders  or  regulations  of  a  general  character  (even  though  in 
some  cases  limited  in  operation)  governing  railway  companies 
and  their  operations  in  many  details  not  expressly  provided  for 
by  the  Act."  Duthie  v.  Grand  Trunk  B.W.  Co.,  4  Can.  Ry. 
Cas.  304.  The  use  of  the  word  "orders"  in  this  section  with- 
out distinguishing  clearly  between  "orders"  and  "regulations" 
(though  the  word  "regulations"  only  is  used  in  sub-section  3)' 
leaves  some  room  for  doubt  as  to  the  penalty  which  might  be 
imposed  for  breach.  If  the  Board  fixed  four  miles  an  hour  as 
the  maximum  speed  through  a  given  district,  would  this  he  an 
"order"  or  a  "regulation"?  And  if  a  company  deliberately 
violated  it  would  the  maximum  penalty  be  $5,000  under  section 
427  or  $100  under  sub-section  3  of  this  section  ?  Or  would  sec- 
tion 427  be  applicable  only  in  the  case  of  the  Board  fixing  the 
speed  limit  and  providing  no  penalty? 

4.  The  imposition  of  any  such  penalty  shall  not  lessen  or 
affect  any  other  liability  which  any  company  or  person  may 
have  incurred.    3  Bdw.  VII.,  cap.  58,  sees.  25  and  40. 

In  making  orders  and  regulations  under  this  section  (sec- 
tions 23  and  25  of  the  Act  of  1903)  the  Board  is  not  to  adjudi- 
cate in  respect  to  rights  arising  out  of  past  transactions,  but  to 
lay  down  rules  for  future  conduct.  The  Board  is  not  empow- 
ered to  award  damages  or  any  other  relief  for  any  injury  caused 
by  an  infraction  of  the  Act.  "  Duthie  v.  Grand  Trunk  B.W.  Co., 
4  Can.  Ey.  Cas.  304. 

Such  claims  for  damages  should  be  prosecuted  in  the  Pro- 
vincial Courts:  Ibid. 
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Publication. 

31.  Any  rule,  regulation,   order  or  decision  of  the  Board  1ga^,ada 
shall,  when  published  by  the  Board,  or  by  leave  of  the  Board, 

for  three  weeks  in  the  Canada  Gazette,  and  while  the  same 
remains  in  force,  have  the  like  effect  as  if  enacted  in  this  Act, 
and  all  courts  shall  take  judicial  notice  thereof.  3  Bdw.  VII., 
cap.  58,  sees.  30  and  40. 

Regulations  and  Orders  of  the  Railway  Committee  of  the  Privy 

Council. 

32.  All  regulations  and  orders  made  by  the  railway  com- continued, 
mittee  of  the  Privy  Council,  under  the  provisions  of  the  Rail- 
way Act,  1888,  in  force  on  the  first  day  of  February,  one  thou- 
sand nine  hundred    and  four,    shall    continue  in    force  until 
repealed,  rescinded,  changed  or  varied  under  the  provisions  of 

this  Act. 

2.  The  Board  shall  have  the  like  powers  to  repeal,  rescind,  Board  may 

rcp6&i . 

change  or  vary  such  regulations  and  orders,  as  in  the  case  of 
regulations  or  of  orders  which  the  Board  may  make  under  this 
Act.    3  Edw.  VII.,  cap.  58,  sec.  33. 

33.  Notwithstanding  the  repeal  of  the  Railway  Act,   1888,  ^£>« 
the  orders  of  the  railway  committee  of  the  Privy  Council  in  Committee. 
force  on  the  first  day  of  February,  one  thousand  nine  hundred 

and  four,  may  be  made  rules  or  orders  of  the  Exchequer  Court, 
or  of  any  superior  court  of  any  province  in  Canada,  and  may 
be  enforced  in  all  respects,  as  nearly  as  may  be,  in  the  same 
manner  as  provided  by  this  Act,  in  the  case  of  similar  orders  by 
the  Board. 

2.  All  penalties,  forfeitures  and  liabilities  attaching,  under  Pennies 
this  Act,  to  the  violation  of  any  regulation,  or  disobedience  toobeJins- 
any  order  of  the  Board,  shall  apply  and  attach  to  any  viola- 
tion of  or  disobedience  to  any  regulation  or  order  of  the  Rail- 
way committee  of  the  Privy  Council  occurring  after  the  first 
day  of  February,  one  thousand  nine  hundred  and  four,  in  all 


g2  CANADIAN  RAILWAY  ACT.  [Sec.  34 

respects,  as  nearly  as  may  be,  as  if  such  regulation  or  order  of 
the  railway  committee  of  the  Privy  Council  were  a  regulation 
or  order  of  the  Board.    3  Edw.  VII.,  cap.  58,  sec.  34. 

powers  of         34.  The  Governor-in-Council  shall  continue  to  have  author- 
in  council  jty  an(j  -jurisdiction  to  sanction,  confirm,  rescind  or  vary,  or  to 

continued.      *  ""  . 

take  any  other  action  upon  any  report,  order  or  decision  of  the 
railway  committee  of  the  Privy  Council  made  before  the  first 
day  of  February,  one  thousand  nine  hundred  and  four,  under 
the  Railway  Act,  1888,  in  as  full  and  ample  a  manner  as  if  the 
said  Act  had  not  been  repealed  and  as  if  this  Act  had  not  been 
passed. 

Effect.  2.  Any  order  or  decision  so  sanctioned  or  confirmed  shall 

have  the  same  validity,  force  and  effect  as  if  the  said  order  or 
decision  had  been  so  sanctioned  or  confirmed  prior  to  the  first 
day  of  February,  one  thousand  nine  hundred  and  four.  4 
Edw.  VII.,  cap.  32,  sec.  1. 

The  sanction  of  the  Governor-in-Council  was  required  to  an 
order  of  the  railway  committee  made  under  section  187  of  the 
Act  of  1888.  Without  such  sanction  an  Order  of  the  Commit- 
tee was  not  in  force  and  could  not  be  dealt  with  by  the  Board. 
To  meet  the  ease  of  such  orders,  section  1  of  4  Edw.  VII., 
cap.  32,  as  above  set  forth,  was  passed,  providing  that  the 
Governor-in-Council  might  still  exercise  his  powers  under  the 
previous  Act. 

Salaries  and  Payments. 


salaries  of         35.  The  chief  commissioner  shall  be  paid  an  annual  salary 

commis-  .  .  ^  1 

moners.  or  ten  thousand  dollars,  the  assistant  chief  commissioner  an 
annual  salary  of  nine  thousand  dollars  and  each  of  the  other 
commissioners  an   annual  salary  of  eight  thousand  dollars. 

secretary.  2.  The  Secretary  shall  be  paid  an  annual  salary  to  be  fixed 
by  the  Governor  in  Council,  not  exceeding  four  thousand  dol- 
lars. 

ippropri-  3-  Such  salaries  shall  be  paid  monthly  out  of  the  unappro- 

ved funds.  priated  funds  in  the  hands  of  the  Receiver  General  for  Can- 
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ada.  3  Edw.  VII.,  cap.  58,  sec.  20,  as  amended  7-8  Bdw.  VII., 
cap.  62,  sec.  9. 

36.  The     officers,    clerks,    stenographers     and     messengers  stau. 
attached  to  the  Board  shall  receive  such  salaries  or  remunera- 
tion as  approved  by  the  Governor  in  Council  upon  the  recom- 
mendation of  the  Board.     3  Edw.  VII.,  cap.  58,  sec.  21. 

37.  "Whenever  the  Board,  by  virtue  of  any  power  vested  in  others, 
it  by  this  Act,  appoints  or  directs  any  person,  other  than  a  mem- 
ber of  the  staff  of  the  Board,  to  perform  any  service  required 

by  this  Act,  such  person  shall  be  paid  therefor  such  sum  for 
services  and  expenses  as  the  Governor  in  Council  may,  upon 
the  recommendation  of  the  Board,  determine.  3  Bdw.  VII., 
cap.  58,  sec.  21. 

38.  The  salaries  or  remuneration  of  all  such  officers,  clerks,  paid 
stenographers,  and  messengers,  and  all  the  expenses  of  them° 
Board  incidental  to  the  carrying  out  of  this  Act,  including  all 
actual  and  reasonable  travelling  expenses  of  the  commissioners 
and  the  Secretary,  and  of  such  members  of  the  staff  of  the 
Board  as  may  be  required  by  the  Board  to  travel,  necessarily 
incurred  in  attending  to  the  duties  of  their  office,  shall  be  paid 
monthly  out  of  moneys  to  be  provided  by  Parliament.  3  Edw. 
VII.,  cap.  58,  sec.  21. 

Franking  Privilege. 

39.  All  letters  or  mailable  matter  addressed  to  the  Board  or 
the  Secretary  at  Ottawa,  or  sent  by  the  Board  or  the  Secretary  Serf' 
from  Ottawa,  shall  be  free  of  Canada  postage  under  such  regu-postege 
lations  as  are  from  time  to  time  made  in  that  regard  by  the 
Governor  in  Council.     3  Edw.  VII.,  cap.  58,  sec.  22. 


Corres- 
•ondence 


PAET  V. 

Practice  and  Procedure. 

Kilned.  40"  Any  notice  required  or  authorized  to  be  given  in  writ- 
ing— 

By  Board.  (a)  by  the  Board,  may  be  signed  by  the  secretary  or  chief 
commissioner ; 

»uaMo?here!  (6)  by  the  Minister,  inspecting  engineer,  or  other  officer  or 
person  appointed  by  the  Minister,  or  the  Board,  may  be  signed 
by  the  Minister,  or  by  such  inspecting  engineer,  officer  or  other 
person,  as  the  case  may  be; 

By  a  com-  (c)  by  any  company  or  corporation,  may  be  signed  by  the 

president  or  secretary,  or  by  its  duly  authorized  agent  or  solici- 
tor; and, 

Bereony  ^)  by  any  person,  may  be  signed   by   such  person  or  his 

duly  authorized  agent  or  solicitor.    3  Edw.  VII.,  cap.  58,  sec.  28. 

Notices,  41.  Any  such  notice,  required  to  be  given  to  any  company, 

howserved-  ....  .  ,.  .-..,, 

municipality,  corporation,  co-partnership,  firm  or  individual 
shall  be  deemed  to  be  sufficiently  given  by  delivering  the  same, 
or  a  copy  thereof,  within  the  time,  if  any,  limited  therefor,— 

Railway  (a)  in  the  case  of  any  railway  company,  to  the  president, 

company.        .  .  *  ,     ' 

vice-president,  managing-director,  secretary  or  superintendent 
of  the  company,  or  to  some  adult  person  in  the  employ  of  the 
company  at  the  head  or  any  principal  office  of  the  company; 

Municipal-  (b)  in  the  case  of  any  municipality,  or  civic  or  municipal 
corporation,  to  the  mayor,  warden,  reeve,  secretary,  treasurer, 
clerk,  chamberlain  or  other  principal  officer  thereof; 

otiier  (c)  in  the  case  of  anv  company  other  than  a  railway  com- 

companiee.  .«. 

pany,  to  the  president,  vice-president,  manager  or  secretary,  or 
to  some  adult  person  in  the  employ  of  'the  company  at  the  head 
office  of  such  company; 

[64] 
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(d)  in  the  case  of  any  firm  or  co-partnership,  to  any  mem-  co-partner- 
ber  of  such  firm  or  co-partnership,  or,  at  the  last  place  of  abode 

of  any  such  member,  to  any  adult  member  of  his  household,  or, 
at  the  office  or  place  of  business  of  the  firm,  to  a  clerk  employed 
therein;  and, 

(e)  in  the  case  of   any  individual,   to   him,   or,   at  his  last  individuals 
place  of  abode,  to  any  adult  member  of  his  household,  or,  at 

his  office  or  place  of  business,  to  a  clerk  in  his  employ. 

2.  If,  in  any  case  within  the  jurisdiction  of  the  Minister,  other  aaeei. 
or  the  Board,  it  shall  be  made  to  appear  to  the  satisfaction  of 
the  Minister,  or  the  Board,  as  the  case  may  be,  that  service  of 
any  such  notice  cannot  conveniently  be  made  in  the  manner 
provided  in  the  last  preceding  sub-section,  the  Minister,  or  the 
Board,  as  the  case  may  be,  may  order  and  allow  such  service 
to  be  made  by  the  publication  of  such  notice  .for  any  period  not  publication 
less  than  three  weeks  in  the  Canada  Gazette,  and  also,  if 
required,  in  any  other  newspaper;  and  such  publication  in  each 
case  shall  be  deemed  to  be  equivalent  to  service  in  the  manner 
provided  in  the  said  sub-section. 

3.  Any  regulation,  order,  direction,  decision,  report  or  other  service  of 

J        &  '  '  '  '        L  other  docn- 

document  may,   unless  in    any    case    otherwise    provided,   bementn. 
served  in  like  manner  as  notice  may  be  given  under  this  sec- 
tion.   3  Bdw.  VII.,  cap.  58,  sec.  28. 

The  provision  for  service  by  publication  contained  in  sub- 
section two  is  much  more  elastic  than  that  contained  in  the  cor- 
responding section  of  the  Act  of  1903. 

41A.  There  shall  be  kept  in  the  office  of  the  secretary  of  ji|e™tCofon 
the  Board  a  book,  to  be  called  the  agents'  book,  in  which  everyc?o?tawa 
railway  company  to  which  this  Act  in  whole  or  in  part  applies 
shall  enter  its  name  and  the  place  of  its  head  office  and  the 
name  of  an  agent  at  Ottawa  and  his  place  of  business  or  some 
other  proper  place  within  Ottawa  where  he  may  be  served  for 
the  company  with  any  notice,  summons,  regulation,  order,  direc- 
tion, decision,  report  or  other  document. 
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Mode  of  2.  Service    on   the    company   may   be    effected,   unless  the 

service 

Board  otherwise  directs,  by  delivering  the  document  or  a  copy 
thereof  to  the  person  entered  by  the  company  as  its  agent  or 
at  his  place  of  residence,  or  to  any  member  of  his  household, 
or  at  his  place  of  business,  or  such  other  place  as  aforesaid,  to 
any  clerk  or  adult  person  in  his  employ. 

service  on  3.  Where  at  the  time  of  attendance  to  serve  any  document 
mftil-  the  place  of  business  or  other  place  aforesaid  is  closed  or  no  one 
is  in  attendance  therein  for  receiving  service,  service  of  the 
document  may  be  effectively  made  by  mailing  the  same,  at  any 
time  during  the  same  day,  addressed  to  the  agent  at  such  place 
of  business  or  other  place,  by  registered  letter,  postage  pre- 
paid, and  the  service  shall  be  deemed  to  have  been  effected  at 
the  time  of  attendance  for  service. 

of  agent"  ^  ^ciere  anv  suen  company  has  not  caused  the  required 
entry  to  be  made  in  the  agents'  book  the  posting  up  of  the 
document  to  be  served  in  the  office  of  the  secretary  of  the  Board 
shall  be  effective  service  upon  the  company  unless  the  Board 
otherwise  directs. 

Notice  to  5.  The  Board  may  in   any   case   give   directions  that  the 

graph6       ^act  °^  serviee  upon  an  agent  and  the  nature  of  the  document 

served  shall  be  communicated  to  the  company  by  telegraph." 

Section  41A  was  added  by  V-8  Edw.  VII.,  cap.  62,  sec.  10. 

Duty  of  42.  Every  company  shall,  as  soon  as  possible  after  receiving 

company  .  ... 

upon  being  or  being  served  with  any  regulation,  order,  direction,  decision, 
notice,  report  or  other  document  of  the  Minister,  or  the  Board, 
or  the  inspecting  engineer,  notify  the  same  to  each  of  its  officers 
and  servants  performing  duties  which  are  or  may  be  affected 
thereby,  by  delivering  a  copy  to  him  or  by  posting  up  a  copy 
in  some  place  where  his  work  or  his  duties,  or  some  of  them, 
are  to  be  performed.    3  Edw.  VII.,  cap.  58,  see.  29. 

application  43"  Unless  otherwise  provided,  ten  days'  notice  of  any  appli- 
cation to  the  Board,  or  of  any  hearing  by  the  Board,  shall  he 
sufficient:  Provided  that  the  Board  may  in  any  case  direct 
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longer  notice  or  allow  notice  for  any  period  less  than  ten  days. 
3  Edw.  VII.,  cap.  58,  sec.  31. 

44.  Notice  of  any  application  to  the  Board   for  permission,  £oti1£;1°£ion 
as  provided  by  the  Lord's  Day  Act,  to  perform  any  work  ontorpermfc- 
the  Lord's  Day  in  connection  with  the  freight  traffic  of  anyj™*^ 
railway,  shall  be  given  to  the  Department  of  Railways  and 
Canals,  and  shall  fully  set  out  the  reasons  relied  upon. 

2.  The  costs  of  any  such  application  shall  be  borne  by  the  costs, 
applicant,  and,  if  more  than  one,  in  such  proportions  as  the 
Board  determines. 

3.  In  all  other  respects  the  procedure  provided  by  this  Act  Procedure 
shall,  so  far  as  applicable,  apply  to  any  such  application.    6  Edw.  respects. 
VII.,  cap.  27,  sec.  3,  Lord's  Day  Act,  see  Appendix. 

45.  When  the  Board  is  authorized  to  hear  an  application,  ex  parte. 
complaint  or  dispute,  or  make  any  order,  upon  notice  to  the 
parties  interested,  it  may,  upon  the  ground  of  urgency,  or  for 
other  reason  appearing  to  the  Board  to  be  sufficient,  notwith- 
standing any  want  of  or  insufficiency  in  such  notice,  make  the 
like  order  or  decision  in  the  matter  as  if  due  notice  had  been 
given  to  all  parties ;  and  such  order  or  decision  shall  be  as  valid 
and  take  effect  in  all  respects  as  if  made  on  due  notice. 

2.  Any  person  entitled  to  notice  and  not  sufficiently  notified  Behearslng 
may,  at  any  time  within  ten  days  after  becoming  aware  of  such 
order  or  decision,  or  within  such  further  time  as  the  Board  may 
allow,  apply  to  the  Board  to  vary,  amend  or  rescind  such  order 
or  decision,  and  the  Board  shall  thereupon,  on  such  notice  to 
other  parties  interested  as  it  may  in  its  discretion  think  desir- 
able, hear  such  application,  and  either  amend,  alter  or  rescind 
such  order  or  decision,  or  dismiss  the  application,  as  may  seem 
to  it  just  and  right.    3  Edw.  VII.,  cap.  58,  sec.  32. 

46.  Any  decision  or  order  made  by  the  Board  under  this  Act  Rule  of 

court. 

may  be  made  a  rule,  order  or  decree  of  the  Exchequer  Court,  or 
of  any  superior  court  of  any  province  of  Canada,  and  shall  be 
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enforced  in  like  manner  as  any  rule,  order  or  decree  of  such 
court. 

Such  an  order  is  usually  made  after  notice  to  the  parties 
interested  and  its  execution  may  be  suspended  pending  litiga- 
tion respecting  the  rights  of  the  parties  in  another  court. 

Be  Metropolitan  B.W.  Co.,  1  Can.  Ry.  Cas.  96. 

See  in  re  G.T.By.  Co.,  8  Ex.  C.  349. 
practice.  g  To  make  such  decision  or  order  a  rule,  order  or  decree  of 

any  such  court,  the  usual  practice  and  procedure  of  the  court  in 
such  matters  may  be  followed ;  or,  in  lieu  thereof,  the  secretary 
may  make  a  certified  copy  of  such  decision  or  order,  upon  which 
shall  be  made  the  following  endorsement  signed  by  the  chief 
commissioner  and  sealed  with  the  official  seal  of  the  Board:— 

"To  move  to  make  the  within  rule  (order  or  decree,  as  the 
case  may  be)  of  the  Exchequer  Court  of  Canada  (or  as  the  case 
may  be). 

"Dated  this  day  of  AD.  19    . 

"A.B. 

[Seal.]  "Chief  Commissioner  of  Board  of  Kailway 

Commissioners  for  Canada." 

Intended  for  a  case  where  the  Board  acting  eop  parte  seeks  to 
enforce  its  own  order.     4th  Ann.  Rep.  207. 

re/istfar!118  3.  The  Secretary  may  forward  such  certified  copy,  so 
endorsed,  to  the  registrar,  or  other  proper  officer  of  such  court, 
who  shall,  on  receipt  thereof,  enter  the  same  as  of  record,  and 
the  same  shall  thereupon  become  and  be  such  rule,  order  or 
decree  of  such  court. 

rescinded61  4.  "When  a  decision  or  order  of  the  Board  under  this  Act,  or 
ore  ange  ,  Q^  ^e  Rajiway  Committee  of  the  Privy  Council  under  the  Rail- 
way Act,  1888,  has  been  made  a  rule,  order  or  decree  of  any 
court,  any  order  or  decision  of  the  Board  rescinding  or  chang- 
ing the  same  shall  be  deemed  to  cancel  the  rule,  order  or  decree 
of  such  court,  and  may,  in  like  manner,  be  made  a  rule,  order 
or  decree  of  such  court.     3  Edw.  VII.,  cap.  58,  sec.  35. 

c^m/iiJto7  47-  The  Board  may  direct  in  any  order  that  such  order  or 
lorce.  any  p0rti0I1  or  provision  thereof,  shall  come  into  force,  at  a 
$Jgencyn"  future  time,  or  upon  the  happening  of  any  contingency,  event 
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or  condition  in  such  order  specified,  or  upon  the  performance 

to  the  satisfaction  of  the  Board,  or  person  named  by  it,  of  anycpontemu 

terms  which  the  Board  may  impose  upon  any  party  interested, 

and  the  Board  may  direct  that  the  whole,  or  any  portion  of  such  VoT  limited 

order,  shall  have  force  for  a  limited  time,  or  until  the  happen- time' 

ing  of  a  specified  event. 

2.  The  Board  may,  instead  of  making  an  order  final  in  the  interim 

ordera. 

first  instance,  make  an  interim  order,  and  reserve  further  direc- 
tions either  for  an  adjourned  hearing  of  the  matter,  or  for 
further  application.    3  Edw.  VII.,  cap.  58,  sec.  36. 

This  section  enlarges  the  powers  of  the  Board  as  to  making 
contingent  temporary  or  ex  parte  orders  beyond  those  of  the 
Railway  Committee  under  the  Act  of  1888. 

See  G.T.R.  G&.  v.  Toronto,  1  Can.  Ry.  Cas.  at  p.  92;  OT.P.B. 
Co.  v.  Fort  William,  43  S.C.R.  412. 

48.  Upon  any  application  made  to  the  Board  under  this  Act,  Reli°f- 
the  Board  may  make  an  order  granting  the  whole  or  part  only 

of  such  application,  or  may  grant  such  further  or  other  relief, 
in  addition  to  or  in  substitution  for  that  applied  for,  as  to  the 
Board  may  seem  just  and  proper,  as  fully  in  all  respects  as  if 
such  application  had  been  for  such  partial,  other,  or  further 
relief.    3  Edw.  VII.,  cap.  58,  sec.  37. 

49.  The  Board  may,  if  the  special  circumstances  of  any  case  «p<J™ 
so  require,  make  an  interim  ex  parte  order  authorizing,  requir- or  er- 
ing  or  forbidding  any  thing  to  be  done  which  the  Board  would 

be  empowered,  on  application,  notice  and  hearing,  to  authorize, 
require  or  forbid;  but  no  such  interim  order  shall  be  made  for 
any  longer  time  than  the  Board  may  deem  necessary  to  enable 
the  matter  to  be  heard  and  determined.  3  Edw.  VII.,  cap.  58, 
sec.  38.  i  <         ! 

50.  "When  any  work,  act,  matter  or  thing  is  by  any  regula-  Extension 
tion,  order  or  decision  of  the  Board  required  to  be  done,  per- 
formed or  completed  within  a  specified  time,  the  Board  may,  if 

the  circumstances  of  the  case  in  its  opinion  so  require,  upon 
notice  and  hearing,  or  in  its  discretion,  upon  ex  parte  applica- 
tion, extend  the  time  so  specified.    3  Edw.  VII.,  cap.  58,  sec.  39. 
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In  authorizing  the  taking  of  lands  under  section  139  of  the 
Act  of  1903  (now  section  178)  the  Board  made  it  a  term  that 
upon  notice  given  by  the  land  owner  within  a  limited  time  the 
railway  company  should  pay  compensation  in  a  certain  way. 
The  land  owner  failed  to  give  notice.  An  application  to  extend 
the  time  was  refused  on  the  ground  that  the  company  had 
acquired  a  vested  right  under  the  order  to  take  the  land  on 
statutory  terms.  Eckhardt  v.  Grand  Trunk  B.W.  Co.,  7  Can. 
Ry.  Cas.  90. 

practice  51.  The  Board  may  make  general  rules  regulating,  so  far 

cedu?e°  as  not  inconsistent  with  the  express  provisions  of  this  Act,  its 
practice  and  procedure.     3  Bdw.  VII.,  cap.  58,  sec.  40. 

General  rules  have  been  promulgated  from  time  to  time 
accordingly  .     See  appendix. 

menSd  ^2.  The  Board  may,  upon  terms  or  otherwise,  make  or  allow 

any  amendments  in  any  proceedings  before  it.     3  Edw.  VII., 
cap.  58,  sec.  40. 

order  need       53.  No  order  of  the  Board  need  show  upon  its  face  that  any 

not  show  r  J 

jurisdiction  proceeding  or  notice  was  had  or  given,  or  any  circumstance 
necessary  to  give  it  jurisdiction  to  make  such  order.  3  Edw. 
VII.,  cap.  58,  sec.  41. 

^dement         ***•  ^n  determining  any  question  of  fact,  the  Board  shall 
courts"      not  ^e  concluded  by  the  finding  or  judgment  of  any  other  court, 
in  any  suit,  prosecution  or  proceeding  involving  the  determina- 
tion of  such  fact,  but  such  finding  or  judgment  shall,  in  pro- 
ceedings before  the  Board,  be  prima  facie  evidence  only. 

impendent.  2.  The  pendency  of  any  suit,  prosecution  or  proceeding,  in 
any  other  court,  involving  questions  of  fact,  shall  not  deprive 
the  Board  of  jurisdiction  to  hear  and  determine  the  same  ques- 
tions of  fact. 

ft^on"  °f       **'  ^^e  fin<^n£  or  determination  of  the  Board  upon  any  ques- 
ciusive.      tion  of  fact  within  its  jurisdiction  shall  be  binding  and  con- 
clusive.   3  Bdw.  VII.,  cap.  58,  sec.  42. 

The  decisions  of  the  Railway  and  Canal  Traffic  Commission 
since  its  commencement  are  binding  upon  it  as  a  court.    Did- 
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cot,  etc.,  B.W.  Go.  v.  Great  Western  li.W.  Co.,  9  Ry.  &  Can. 
Tr.  Cas.  210,  at  p.  229 ;  Pickfords  Co.  v.  London  &  North  West- 
ern B.W.  Co.,  21  T.L.R.  223,  12  Ry.  &  Canal  Tr.  Cas.  154. 

55.  The  Board  may  of  its  own  motion,  or  upon  the  applica- stated  case 

.    forBu- 

tion  of  any  party,  and  upon  such  security  being  given  as  itpreme 
directs,  or  at  the  request  of  the  Governor  in  Council,  state  a  Canada, 
case,  in  writing,  for  the  opinion  of  the  Supreme  Court  of  Can- 
ada upon  any  question  which  in  the  opinion  of  the  Board  is  a 
question  of  law. 

2.  The  Supreme  Court  of  Canada  shall  hear  and  determine  Proceed- 
the  question  or  questions  of  law  arising  thereon,  and  remit  the  thereon, 
matter  to  the  Board  with  the  opinion  of  the  Court  thereon. 
3  Edw.  VII.,  cap.  58,  sec.  43. 

In  considering  when  a  case  upon  a  question  of  law  can  be 
submitted  for  the  opinion  of  the  Supreme  Court,  the  enquiry  is 
suggested, — What  is  a  question  of  law? 

The  distinction  between  law  and  fact  is  subtle,  and  some- 
times a  question  of  no  little  difficulty.  The  difficulty  lies  not 
in  determining  what  the  law  is,  or  what  the  fact  is,  but  whether 
the  given  law  is  applicable  to  the  given  fact.  (Austin  on  Jur- 
isprudence, 1873,  Vol.  1,  p.  236.) 

As  examples  of  questions  of  law  arising  for  decision  upon 
findings  of  fact  by  a  County  Court  Judge,  under  the  Work- 
men's Compensation  Act,  1897  (Imp.),  60  &  61  Vic,  cap.  37, 
see 

Hodinott  v.  Newton  (1901),  A.C.  49,  p.  68,  where  the  con- 
struction constituting  a  scaffolding  within  the  meaning  of  sec- 
tion 7  of  the  Act  was  treated  as  a  question  of  law.  Also  Maud 
v.  Brook  (1900),  1  Q.B.  581. 

Whether  a  bicycle  was  a  carriage  within  the  meaning  of  the 
Highway  Act  was  treated  as  a  question  of  law  in  Taylor  v. 
Goodwin,  4  Q.B.D.  228. 

The  law  is  the  rule  or  standard,  but  the  facts  are  the  vary- 
ing circumstances  which  conform  or  not  with  such  rule  or  stan- 
dard. It  is  a  question  of  law  (1)  whether  any  such  rule  or  stan- 
dard exists;  (2)  whether,  if  such  rule  or  standard  exists,  the 
state  of  facts  found  by  the  inferior  court  falls  within  such  rule 
or  standard.     See  Roper  v.  Greenwood  (1900),  83  L.T.  471. 

The  meaning  of  words  in  an  Act  of  Parliament  is  a  ques- 
tion of  law,  not  a  matter  of  evidence.     The  legal  meaning,  i.e., 
the  proper  construction    be  placed  upon  words  or  sentences 
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in  a  statute,  does  not  necessarily  coincide  with  the  ordinary 
meaning,  e.g.,  the  word  "place"  in  a  statute  forbidding  bet- 
ting in  any  "house,  office,  room  or  other  place."  Powell  v. 
Kempton  Park  Co.  (1897),  2  Q.B.  242. 

Definitions  are  often  the  subject  of  legal  argument;  as 
"cruelty"  in  Russell  v.  Russell  (1897),  A.C.  395. 

In  Boulton  on  "The  Law  and  Practice  of  a  Stated  Case, 
(1902),  pp.  120-129,  a  number  of  cases  are  given  of  questions 
of  law,  e.g., 

Milner  v.  Great  Northern  R.W.  Co.  (1900),  1  Q.B.  795. 
whether  a  refreshment  room  at  a  station  was  part  of  the  rail- 
way station. 

Cf.  "Railway  station,"  Carroll  v.  Casemore,  20  Grant  16, 
whether  a  bookstall  at  a  station,  consisting  of  a  board  and 
trestles,  was  a  shop  within  the  meaning  of  the  Shop  Hours  Act, 
1892,  55  &  56  Vic,  cap.  62. 

"Minerals,"  Scott  v.  Midland  R.W.  Co.  (1901)  1  KB.  317, 
70  L.J.Q.B.  228. 

See  "Words  and  Terms,"  Digest  of  Ontario  Law  (1904), 
Vol.  IV.,  pp.  7707-43;  Stroud's  Judicial  Dictionary  (1903), 
2nd  Edition. 

By   section   318,   the   Board   may   determine,   as   questions 
of  fact,  what  are  "substantially  similar  circumstances,"  "un- 
due preferences,"  etc.,  etc.,  within  the  meaning  of  the  Act. 
Review  by        For  examples  cases  stated  by  the  Board,  see  6  Can.  Rv.  Cas. 
£oSS3l  327,  8  ibid,  1. 

56.  The  Governor  in  Council  may,  at  any  time,  in  his  dis- 
cretion, either  upon  petition  of  any  party,  person  or  company 
interested,  or  of  his  own  motion,  and  without  any  petition  or 
application,  vary  or  rescind  any  order,  decision,  rule  or  regula- 
tion of  the  Board,  whether  such  order  or  decision  is  made  inter 
partes  or  otherwise,  and  whether  such  regulation  is  general  or 
limited  in  its  scope  and  application ;  and  any  order  which  the 
Appeal  to  Governor  in  Council  may  make  with  respect  thereto  shall  be 
court  as  to  binding  upon  the  Board  and  upon  all  parties. 

jurisdiction 

2.  An  appeal  shall  lie  from  the  Board  to  the  Supreme  Court 
of  Canada  upon  a  question  of  jurisdiction,  but  such  appeal  shall 
not  lie  unless  the  same  is  allowed  by  a  judge  of  the  said  court 
upon  application  and  upon  notice  to  the  parties  and  the  Board, 
and  hearing  such  of  them  as  appear  and  desire  to  be  heard; 
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and  the  costs  of  such  application  shall  be  in  the  discretion  of 
the  judge. 

3.  An  appeal  shall  also  lie  from  the  Board  to  such  Court  supreme 

Court 

upon  any  question  which  in  the  opinion  of  the  Board  is  a  ques-  on  ques- 
tion of  law,  upon  leave  therefor  having  been  first  obtained  from,aw- 
the  Board  [within  one  month  after  the  making  of  the  order  or 
decision  sought  to  be  appealed  from,  or  within  such  further  time 
as  the  Board  under  special  circumstances  shall  allow,  and  after 
notice  to  the  opposite  party  stating  the  grounds  of  appeal]  and 
the  granting  of  such  leave  shall  be  in  the  discretion  of  the  Board. 

3A.  No  appeal,  after  leave  therefor  has  been  obtained  under  appeal?' 
sub-section  2  or  3  of  this  section,  shall  lie  unless  it  is  entered  in 
the  said  Court  within  thirty  days  from  the  making  of  the  order 
granting  leave  to  appeal.    Am.  9  and  10  Bdw.  VII.,  c.  50,  s.  1. 

4.  Upon  such  leave  being  obtained  the  party  so  appealing  purity  for 
shall  deposit  with  the  Eegistrar  of  the  Supreme  Court  of  Can- 
ada the  sum  of  two  hundred  and  fifty  dollars,  by  way  of  secur- 
ity for  costs,  and  thereupon  the  Eegistrar  shall  set  the  appeal 

down  for  hearing  at  the  nearest  convenient  time ;  and  the  party 
appealing  shall,  within  ten  days  after  the  appeal  has  been  so  Notice  of 
set  down,  give  to  the  parties  affected  by  the  appeal,  or  the  res- 
pective solicitors  by  whom  such  parties  were  represented 
before  the  Board,  and  to  the  Secretary,  notice  in  writing  that 
the  case  has  been  so  set  down  to  be  heard  in  appeal  as  afore- 
said; and  the  said  appeal  shall  be  heard  by  such  Court  as 
speedily  as  practicable. 

5.  On  the  hearing  of  any  appeal,  the  Court  may  draw  all^^'rt. 
such  inferences  as  are  not  inconsistent  with  the  facts  expressly 
found  by  the  Board,  and  are  necessary  for  determining  the  ques- 
tion of  jurisdiction,  or  law,  as  the  case  may  be,  and  shall  certify 

its  opinion  to  the  Board,  and  the  Board  shall  make  an  order  in 
accordance  with  such  opinion. 

6.  The  Board  shall  be  entitled  to   be   heard  by   counsel  or£e°£?arday 
otherwise,  upon  the  argument  of  any  such  appeal. 

7.  The  court  shall  have  power  to  fix  the  costs  and  fees  to  be008'1- 
taxed,  allowed  and  paid  upon  such  appeals,  and  to  make  rules 
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Practice,  of  practice  respecting  appeals  under  this  section;  and,  until 
such  rules  are  made,  the  rules  and  practice  applicable  to  ap- 
peals from  the  Exchequer  Court  shall  be  applicable  under  this 
Act. 

Bo™d  not         8.    Neither  the  Board  nor  any  member  of  the  Board  shall  in 

liable  for  . 

costs.  any  case  be  liable  to  any  costs  by  reason  or  in  respect  of  any 
appeal  or  application  under  this  section. 

Proceed-  9    gave  as  provided  in  this  section, — 

?a°verasflna        (a)  Every  decision  or  order  of  the  Board  shall  be  final; 

above-       and, 

8.  Neither  the  Board  nor  any  member  of  the  Board  shall  be 
questioned  or  reviewed,  restrained  or  removed  by  prohibition, 
injunction,  certiorari,  or  any  other  process  or  proceeding  in  any 
court.  3  Edw.  VII.,  cap.  58,  sec.  44;  6  Edw.  VII.,  cap.  42, 
sec.  3. 

In  the  English  Act  the  Crown  is  expressly  mentioned,  see 
section  17,  sub-section  6.  The  usual  rule  is  that  the  King  is 
not  bound  by  any  statute,  if  he  be  not  expressly  named  so  as 
to  be  bound.  Broom's  Legal  Maxims,  7th  Edition,  pp  56  et 
seq. 

See  note  "Review  of  orders  of  Board,"  4  Can.  Ry.  Cas.  396. 
No  appeal  lies  from  an  order  of  a  judge  of  the  Supreme  Court 
in  Chambers  refusing  leave  to  appeal  under  sub-section  2  of 
this  section;  Williams  v.  Grand  Trunk  B.W.  Co.,  4  Can.  Ry. 
Cas.  302;  see  also  note  4  Can.  Ry.  Cas.  396. 

"Where  the  Board  having  jurisdiction  to  impose  terms,  im- 
posed them  on  evidence  alleged  to  be  insufficient,  it  was  held 
on  appeal  to  the  Supreme  Court  that  the  question  was  rather 
one  of  law  than  of  jurisdiction,  and  the  appeal  should  have 
been  taken  on  leave  of  the  Board  under  sub-section  3  and  not  on 
leave  of  a  judge  under  sub-section  2,  or  should  have  been 
brought  before  the  Governor-in-Council  under  sub-section  1. 
James  Bay  B.W.  Co.  v.  Grand  Trunk  B.W.  Co.,  37  S.C.R.  372; 
5  Can.  Ry.  Cas.  164. 

Sec.  3A  apparently  was  passed  in  consequence  of  the  decision 
in  G.T.By.  Co.  v.  Dept  of  Agriculture,  42  S.C.R.  557,  10  Can. 
Ry.  Cas.  84. 

in°coSi0cii         ^-  "^e  Governor  in  Council  may  at  any  time  refer  to  the 
toByoardforBoard  ^or  a  rePOTt,  or  other  action,  any  question,  matter  or 

report. 
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thing,  arising,  or  required  to  be  done,  under  this  Act,  or  the 
Special  Act,  and  the  Board  shall  without  delay  comply  with 
the  requirements  of  such  reference.  3  Bdw.  VII.,  cap.  58, 
sec.  45. 

58.  The  costs  of  and  incidental  to  any  proceeding  before  the  CoBt"- 
Board,  except  as  herein  otherwise  provided,   shall  be  in  the 
discretion  of  the  Board,  and  may  be  fixed  in  any  case  at  a  sum 
certain,  or  may  be  taxed. 

2.  The  Board  may  order  by  whom  and  to  whom  any  costs  are  Payment, 
to  be  paid,  and  by  whom  the  same  are  to  be  taxed  and  allowed. 

3.  The  Board  may  prescribe  a  scale  under  which  such  costs  scale. 
shall  be  taxed.    3  Edw.  VII.,  cap.  58,  see.  46. 

59.  When  the  Board,  in  the  exercise  of  any  power  vested  iu^^|db 
it  by  this  Act,  or  the  Special  Act,  in  and  by  any  order  directs the  Board- 
any  structure,  appliances,  equipment,  works,  renewals,  or 
repairs  to  be  provided,  constructed,  reconstructed,  altered,  in- 
stalled, operated,  used  or  maintained,  it  may  order  by  what 
company,  municipality  or  person,  interested  or  affected  by  such 
order,  as  the  case  may  be,  and  when  or  within  what  time  and 

upon  what  terms  and  conditions  as  to  the  payment  of  compensa- 
tion or  otherwise,  and  under  what  supervision,  the  same  shall 
be  provided,  constructed,  reconstructed,  altered,  installed,  oper- 
ated, used  and  maintained. 

2.  The  Board  may  order  by  whom,  in  what  proportion,  andCost,  by 
when,  the  cost  and  expenses  of  providing,  constructing,  recon-pftidm 
structing,  altering,  installing  and  executing  such  structures, 
equipment",  works,  renewals,  or  repairs,  or  of  the  supervision,  if 
any,  or  of  the  continued  operation,  use  or  maintenance  thereof, 
or  of  otherwise  complying  with  such  order,  shall  be  paid.  3 
Edw.  VII.,  cap.  58,  sec.  47. 

Read  in  this  connection  section  26  (5)  providing  that  the 
decision  of  the  Board  as  to  whether  any  company,  municipality 
or  person  is  or  is  not  a  "party  interested"  shall  be  binding  and 
conclusive. 

Occasion  for  exercise  of  the  powers  of  the  Board,  under  this 
section,  as  of  the  railway  committee  under  the  Act  of  1888  in 
similar  eases,  will  most  frequently  arise  under  sections  237  and 
238. 
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See  Be  Canadian  Pacific  B.W.  Co.  and  Township  and  County 
of  York,  1  Can.  Ry.  Cas.  36-47 ;  27  O.R.  559 ;  25  A.R.  65. 

The  Board,  in  dealing  with  the  question  of  compensation  to 
be  paid  for  the  taking  of  land  under  section  139  of  the  Act  of 
1903  (now  section  178  infra),  may  require  the  applicants  to 
do  any  act  whatever,  including  the  payment  of  money,  in  addi- 
tion to  the  compensation  ordinarily  allowed  under  the  statute, 
but  such  additional  compensation  should  be  allowed  only  under 
very  peculiar  circumstances.  Burnt  District  Case,  4  Can.  Ey. 
Cas.  290. 

The  power  of  the  Board  under  section  186  of  the  Act  of 
1903,  (now  section  237,  infra),  to  order  a  highway  to  be  carried 
over  or  under  a  railway  extends  to  highways  already  in  exis- 
tence as  well  as  to  new  highways.  Ottawa  Electric  Jt.W.  Co. 
v.  City  of  Ottawa,  37  S.C.R.  354 ;  5  Can.  Ry.  Cas.  131. 

The  application  may  be  made  by  the  municipality  as  well 
as  by  the  railway :  Ibid. 

See  the  same  case  as  to  "party  interested  or  affected,"  also 
5  Can.  Ry.  Cas.  138  and  161 ;  7  ibid.  73  and  9  ibid.  154. 

As  to  the  principles  on  which  the  Board  acts  in  apportion- 
ing cost  of  works  ordered,  see  Bank  Street  Subway  Case,  5  Can. 
Ry.  Cas.  126. 

The  Board  in  granting  leave  to  the  James  Bay  Company 
to  carry  its  line  under  the  track  of  the  Grand  Trunk  Company 
imposed  as  a  condition  that  the  masonry  work  should  be  suffi- 
cient to  carry  an  additional  track  of  the  Grand  Trunk  Com- 
pany. No  evidence  was  given  of  the  intention  to  lay  such  addi- 
tional track.  Held,  that  the  Board  had  jurisdiction  to  impose 
the  condition.  James  Bay  B.W.  Co.  v.  Grand  Trunk  B.W.  Co., 
37  S.C.R.  372;  5  Can.  Ry.  Cas.  164. 

ofPwo°rfci!  59A.  Whenever  this  Act  requires  or  directs  that  before  the  do- 

ing of  any  work  by  the  company  the  approval  of  the  Board  must 
be  first  obtained,  and  whenever  any  such  work  has  been  done 
before  the  thirty-first  day  of  December,  one  thousand  nine  hun- 
dred and  nine,  without  such  approval,  the  Board  shall  neverthe- 
less have  power  to  approve  of  the  same  and  to  impose  any  terms 
and  conditions  upon  such  company  that  may  be  thought  proper 
in  the  premises.    Am.  9  and  10  Edw.  VII.,  c.  50,  s.  2. 

Inquiries. 

or0derd  may        60-  The  Board  may  appoint  or  direct  any  person  to  make  an 
inquiry  and  report  upon  any  application,  complaint  or  dispute 
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pending  before  the  Board,  or  upon  any  matter  or  thing  over 
which  the  Board  has  jurisdiction  under  this  or  the  Special  Act. 

2.  The  Minister  may,  with  the  approval  of  the  Governor  in  ™$*&„m 
Council,  appoint  and  direct   any   person   to   inquire   into  and 
report  upon  any  matter  or  thing  which  the  Minister  is  author- 
ized to  deal  with  under  this  Act  or  the   Special  Act.    3  Bdw. 
VII.,  cap.  58,  sec.  48. 

61.  The  Minister,  the  Board,  inspecting  engineer,  or  person  powers, 
appointed  under  this  Act  to  make  any  inquiry  or  report  may — 

(a)  enter  upon  and  inspect  any  place,   building,   or  works,  KuUy 
being  the  property  or  under  the  control  of  any  company,  the 
entry  or  inspection  of  which  appears  to  it  or  him  requisite; 

(6)  inspect  any  works,  structure,  rolling  stock  or  property  inspection, 
of  the  company; 

(c)  require  the  attendance  of  all  such  persons  as  it  or  he  Attena- 
thinks  fit  to  summon  and  examine,  and  require  answers  or  returns, 
returns  to  such  inquiries  as  it  or  he  thinks  fit  to  make; 

(d)  require  the  production  of  all  material  books,  papers,  Produc- 
plans,  specifications,   drawings  and  documents;  and, 

(e)  administer  oaths,  affirmations  or  declarations;  oaths. 
And  shall  have  the  like  power  in  summoning  witnesses  and  Generally. 

enforcing  their  attendance,  and  compelling  them  to  give  evi- 
dence and  produce  books,  papers  or  things  which  they  are 
required  to  produce,  as  is  vested  in  any  court  in  civil  cases.  3 
Edw.  VII.,  cap.  58,  sec.  49. 

62.  The  Board  shall  within  two  months  after  the  thirty  Annual 
first  day  of  March  in  each  year  make  to  the  Governor-in-Coun- Governor 

.,    ,,  .  in  Council. 

cil  through  the  Minister,  an  annual  report,  for  the  year  next 
preceding  the  thirty-first  day  of  March,  showing  briefly, — 

(a)  applications  to  the  Board  and  summaries  of  the  find- 
ings thereon  under  this  Act; 

(&)  summaries  of  the  findings  of  the  Board  in  regard  to 
any  matter  or  thing  respecting  which  the  Board  has  acted  of 
its  own  motion,  or  upon  the  request  of  the  Minister; 
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(c)  such  other  matters  as  appear  to  the  Board  to  be  of 
public  interest,  in  connection  with  the  persons,  companies  and 
railways,  subject  to  this  Act;  and 

(d)  such  matters  as  the  Governor  in  Council  directs. 

Report  to         2    The   said   report    shall   be    forthwith   laid   before  both 

belaid  "  '  .  „     ,  •  n    •  »        a    • 

before        Houses  of  Parliament  if  then  m  session,  and  it  not  in  session 

Parliament 

then  during  the  first  fifteen  days  of  the  next  ensuing  session 
of  Parliament. 

Section  62  is  here  printed'  as  amended  by  8-9  Edw. 
VII.,  cap.  32,  sec.  12  (1909).  The  chief  changes  are  to  require 
the  report  to  contain  summaries  of  the  findings  of  the  Board  on 
all  matters  before  it,  and  to  be  laid  before  both  Houses  of 
Parliament,  instead  of  before  the  House  of  Commons  only. 

WITNESSES    AND    EVIDENCE. 

powers  63.  The  Board  may  order  that  any  witness  resident  or  pre- 

witnesses    sent  in  Canada  may  be  examined  upon  oath  before,  or  make 

and  evi- 

denoe.  production  of  books,  papers,  documents  or  articles  to,  any  one 
member  of  the  Board,  or  before  or  to  any  officer  of  the  Board, 
or  before  or  to  any  other  person  named  for  the  purpose  by  the 
order  of  the  Board,  and  may  make  such  orders  as  seem  to  it 
proper  for  securing  the  attendance  of  such  witness  and  his 
examination  and  the  production  by  him  of  books,  papers,  docu- 
ments, or  articles,  and  the  use  of  the  evidence  so  obtained,  and 
otherwise  exercise,  for  the  enforcement  of  such  orders  or  pun- 
ishment for  disobedience  thereof,  all  powers  that  are  exercised 
by  any  superior  court  in  Canada  for  the  enforcement  of  sub- 
poenas to  witnesses  or  punishment  of  disobedience  thereof: 
Provided  that  no  person  shall  be  compellable,  against  his  will, 
to  attend  for  such  examination  or  production  at  any  place  out- 
side the  province  in  which  he  is  served  with  the  order  of  the 
Board  for  the  purpose. 

Srato8"  2.  The  Board  may  issue  commissions  to  take  evidence  in  a 

Aencfin     foreign  country,  and  make  all  proper  orders   for  the  purpose, 
countries    and  for  the  return  and  use  of  the  evidence  so  obtained.    6  Edw. 
VII.,  cap.  42,  sec.  2. 
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64.  The  Board  may  accept  evidence  upon  affidavit  or  writ- Evidence 

,         .  .  by  affidavit 

ten  affirmation,  m  cases  in  which  it  seems  to  it  proper  to  do  so. 

2.  All  persons  authorized  to  administer  oaths  to  be  used  in  who  may 

*  administer 

any  of  the    superior  courts  of    any    province  may    administer  gjjjjj^ 
oaths  in  such  province  to  be  used  in  applications,  matters    or 
proceedings  before  the  Board. 

3.  All  persons    authorized    by    the    Governor-in-Couneil  tocommis- 

r  "  sioners  for 

administer  oaths  within  or  out  of  Canada,  in  or  concerning  any8aPr«me 
proceeding  had  or  to  be  had  in  the  Supreme  Court  of  Canada  cou?"er 
or  in  the  Exchequer  Court  of  Canada,  may  administer  oaths  in 
or  concerning  any  application,  matter,  or  proceeding  before  the 
Board. 

4.  Any  oath  ■  administered  out  of  Canada,  before  any  com- oaths 

outside 

missioner  authorized  to  take  affidavits  to  be  used  m  His  Canada. 
Majesty's  High  Court  of  Justice  in  England,  or  before  any 
notary  public,  certified  under  his  hand  and  official  seal,  or 
before  the  mayor  or  chief  magistrate  of  any  city,  borough  or 
town  corporate  in  Great  Britain  or  Ireland,  or  in  any  colony 
or  possession  of  His  Majesty  out  of  Canada,  or  in  any  foreign 
country,  and  certified  under  the  common  seal  of  such  city, 
borough,  or  town  corporate,  or  before  a  judge  of  any  court  of 
supreme  jurisdiction  in  any  colony  or  possession  of  His 
Majesty,  or  dependency  of  the  Crown  out  of  Canada,  or  before 
any  consul,  vice-consul,  acting-consul,  pro-consul  or  consular 
agent  of  His  Majesty,  exercising  his  functions  in  any  foreign 
place,  certified  under  his  official  seal,  concerning  any  applica- 
tion, matter  or  proceeding  had  or  to  be  had  by  or  before  the 
Board,  shall  be  as  valid  and  of  like  effect,  to  all  intents,  as  if  it 
had  been  administered  before  a  person  authorized  by  the  Gov- 
ernor in  Council  as  in  this  section  provided. 

5.  Every  document  purporting  to  have  affixed,  imprinted  or  Documents 
subscribed  thereon  or  thereto,  the  signature  of  anv  such  person  ture  of 

.     .  °  •/  x-  commis- 

or  commissioner  so  authorized  as  aforesaid,  or  the  signature  or?io°er.  e.t(!-. 

.  '  °  to  be  prtma 

official  seal  of  any  such  notary  public,  or  the  signature  of  any-g^J''1- 
such  mayor  or  chief  magistrate  and  the  common  seal    of   the 
corporation,  or  the  signature  and  official  seal  of  any  such  con- 
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sul,  vice-consul,  acting-consul,  pro-consul,  or  consular  agent,  in 
testimony  of  any  oath  having  been  administered  by  or  before 
him,  shall  be  admitted  in  evidence  before  the  Board  without 
proof  of  any  such  signature  or  seal  being  the  signature  or  seal 
of  the  person  or  corporation  whose  signature  or  seal  it  pur- 
ports to  be,  or  of  the  official  character  of  such  person, 
informaii-        6.  No  informality  in  the  heading  or  other  formal  requisites 

ties  shall 

notinvaii-  of  any  oath  made  before  any  person  under  any  provision  of 
date.  . 

this  section  shall  be  an  objection  to  its  reception  m  evidence 

before  the  Board,  if  the  Board  thinks  proper  to  receive  it;  and 

if  it  is  actually  sworn  to  by  the  person  making  it  before  any 

person  duly  authorized  thereto,  and  is  received  in  evidence,  no 

such  informality  shall  be  set  up  to  defeat  an  indictment  for 

perjury.    6  Edw.  VII.,  cap.  42,  sec.  4. 

Fee.  ana  65.  Every  person  summoned  to  attend  before  the  Minister 

'or  the  Board,  or  before  any  inspecting  engineer,  or  person 
appointed  under  this  Act  to  make  inquiry  and  report,  shall,  in 
the  discretion  of  the  Minister  or  the  Board,  receive  the  like  fees 
and  allowances  for  so  doing  as  if  summoned  to  attend  before 
the  Exchequer  Court.     3  Edw.  VII.,  cap.  58,  sec.  50. 

no  pewon  66.  No  person  shall  be  excused  from  attending  and  produc- 
p?oductom  ing  books,  papers,  tariffs,  contracts,  agreements  and  documents, 
in  obedience  to  the  subpoena  or  order  of  the  Board,  or  of  any 
person  authorized  to  hold  any  investigation  or  inquiry  under 
this  Act,  or  in  any  cause  or  proceeding  based  upon  or  arising 
out  of  any  alleged  violation  of  this  Act,  on  the  ground  that 
the  documentary  evidence  required  of  him,  may  tend  to  crimin- 
ate him  or  subject  him  to  any  proceeding  or  penalty;  but  no 
such  book,  paper,  tariffs,  contract,  agreement  or  document  so 
produced  shall  be  used  or  receivable  against  such  person  in  any 
criminal  proceeding  thereafter  instituted  against  him,  other 
than  a  prosecution  for  perjury  in  giving  evidence  upon  such 
investigation  or  inquiry,  cause  or  proceeding.  3  Edw.  VII, 
cap.  58,  sec.  50. 

The  Act  of  1903,  section  50,  applied  also  to  "testifying." 
S©«  as  to  this  Canada  Evidence  Act,  R.S.C.,  cap.  145,  sec.  5. 
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67.  In  any  proceeding  before  the  Board  and  in  any  action  Documents 

issued  by 

or  proceeding  under  this  Act,  every  written  or  printed  docu-tne  com- 
ment purporting  to  have  been  issued  or  authorized  by  the  com- 
pany, or  any  officer,  agent,  or  employee  of  the  company,  or  any 
other  person  or  company  for  or  on  its  behalf,  shall,  as  against 
the  company,  be  received  as  prima  facie  evidence  of  the  issue 
of  such  document  by  the  company  and  of  the  contents  thereof, 
without  any  further  proof  than  the  mere  production  of  such 
document.    3  Edw.  VII.,  cap.  58,  sec.  50. 

68.  Every  document  purporting  to  be  signed  by  the  Minis- Documents 
ter,  or  by  the  Chief  Commissioner  and  Secretary  or  either  of^^^r, 
them,  or  by  an  inspecting  engineer,  shall,  without  proof  of  anyengineer- 
such  signature,  be  prima  facie  evidence  that  such  document  was 

duly  signed  and  issued  by  the  Minister,  the  Board,  or  inspect- 
ing engineer  as  the  case  may  be. 

2.  If  such  document  purports  to  be  a  copy  of  any  regulation,  idem, 
order,  direction,  decision  or  report  made  or  given  by  the  Min- 
ister, the  Board,  or  an  inspecting  engineer,  it  shall  be  prima 
facie  evidence  of  such  regulation,  order,  direction,  decision  or 
report.    3  Edw.  VII.,  cap.  58,  sec.  26. 

69.  Any  document  purporting  to  be  certified  by  the  .Sec- documents 
retary  as  being  a  copy  of  any  plan,  profile,  book  of  reference  |£reySeere" 
or  other  document  deposited  with  the  Board,  or  of  any  portion 
thereof,  shall,  without  proof  of  the  signature  of  the  Secretary, 

be  prima  facie  evidence  of  such  original  document,  and  that 
the  same  is  so  deposited,  and  is  signed,  certified,  attested  or 
executed  by  the  persons  by  whom  and  in  the  manner  in  which, 
the  same  purports  to  be  signed,  certified,  attested  or  executed, 
as  shown  or  appearing  from  such  certified  copy;  and  also,  if 
such  certificate  states  the  time  when  such  original  was  so 
deposited,  that  the  same  was  deposited  at  the  time  so  stated. 

2.  A  copy  of  any  regulation,  order  or  other  document  in  the"0^™'3 
custody  of  the  Secretary,  or  of  record  with  the  Board,  certified  °f0*§ 
by  the  Secretary  to  be  a  true  copy,  and  sealed  with  the    seal 
of  the  Board,  shall  be  prima  facie  evidence  of  such  regulation, 

6 — R.L. 
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order  or  document,  without  proof  of  signature  of  the  Secretary. 
3  Bdw.  VII.,  cap.  58,  sec.  27. 

proceed-  70.  Copies  of  the  minutes  of  proceedings  and  resolutions  of 

company.0  the  shareholders  of  the  company,  at  any  annual  or  special 
meeting,  and  of  the  minutes  of  proceedings  and  resolutions  of 
the  directors,  at  their  meetings,  extracted  from  the  minute 
book,  kept  by  the  secretary  of  the  company,  and  by  him  certi- 
fied to  be  true  copies  extracted  from  such  minute  book,  when 
sealed  with  the  company's  seal,  shall,  without  proof  of  .the 
signature  of  such  secretary,  be  evidence  of  such  proceedings 
and  resolutions.  3  Edw.  VII.,  cap.  58,  sec.  66. 
Compare  8  Vict.,  cap.  16,  sec.  98  (Imp.) 

Minutes  of  Meetings.  The  minutes  need  not  be  signed  on  the 
day  on  which  they  are  entered ;  it  is  sufficient  if  they  are  signed 
by  the  person  who  is  chairman  of  the  meeting,  and  they  may  be 
signed,  or  signed  as  confirmed,  at  a  subsequent  meeting:  Browne 
&  Theobald,  3rd  Ed.,  115 ;  Southampton  v.  Richards,  1  M.  &  Gr. 
448 ;  London  and  Brighton  B.W.  Co.  v.  Fairclough,  2  M.  &  Gr. 
674;  West  London  B.W.  Co.  v.  Bernard,  3  Q.B.  873.  And  where 
a  meeting  for  a  particular  purpose  is  adjourned  and  the  minutes 
of  the  adjourned  meeting  only  are  signed,  the  whole  of  the  min- 
utes are  admissible  in  evidence:  Miles  v.  Bough,  3  Q.B.  845; 
Hughes  v.  Great  Northern  B.W.  Co.,  16  Jur.  895. 

certificate         71.  The  certificate  of  proprietorship  of  any  share  shall  be 

of  proprie- 
torship of    prima  facte  evidence  of  the  title  of  any  shareholder,  his  execu- 

share.  . 

tors,  administrators  or  assigns,  or  its  successors  and  assigns,  as 
the  case  may  be,  to  the  share  therein  specified.  3  Edw.  VII., 
cap.  58,  sec.  100. 

Compare  8  Vict.,  cap.  16,  sec.  20  (Imp.), 
certificate         72.  A  certificate  of  the  treasurer  of  the  company  that  any 

of  forfeiture 

of  share,  share  of  the  company  has  been  declared  forfeited  for  non-pay- 
ment of  any  call  or  interest  accrued  thereon,  and  that  such 
share  has  been  purchased  by  a  purchaser  therein  named  shall 
be  sufficient  evidence  of  such  facts.  3  Edw.  VII.,  cap.  58, 
sec.  106. 
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73.  A  copy  of  any  mortgage  deed  securing  any  bonds,  deben-  instru- 

...  ,  ,  ,  ,.  „  mentsde- 

tures,   or  other  securities  issued  under  the   authority  of  this  posited 

with  Secre- 

Act  and  the  Special  Act,  and  of  any  assignment  thereof,  ortaiyoi 
other  instrument  in  any  way  affecting  such  mortgage  or  secur- 
ity, deposited  in  the  office  of  the  Secretary  of  State  of  Canada, 
certified  to  be  a  true  copy  by  the  Secretary  of  State,  or  by  the 
Deputy  Eegistrar-General  of  Canada,  shall  be  prima  facie  evi- 
dence of  the  original,  without  proof  of  the  signature  of  such 
official.    3  Edw.  VII.,  cap.  58,  sec.  112. 
Compare  8  Vict.,  cap.  16,  sec.  42  (Imp.) 
This  sub-section  is  taken  with  some  unimportant  variations 
from    51    Vict.,  cap.  29,  sec.    94   (1).    In    the    former  Act  the 
"rents  and  revenues"  only  were  to  be  subject  to  the  payment 
of  penalties ;  now  the  ' '  property  and  assets ' '  are  expressly  made 
liable  as  well. 

74.  A  copy  of  any  plan,  profile,  book  of  reference,  certified  Documents 
■copy  thereof,   or  other  document,   relating  to   the  location  orwithregu- 

trftr  or 

construction  of  any  railway,  and  deposited  under  the  provi-deeds- 
sions  of  this  Act  with  the  registrar  of  deeds  of  any  district  or 
county  through  which  the  railway  passes,  certified  by  such 
registrar,  in  the  manner  hereinafter  required,  to  be  a  true 
copy,  shall  be  prima  facie  evidence  of  the  original  so  deposited, 
that  such  original  was  so  deposited  at  the  time  certified  thereon, 
and  that  the  same  was  signed,  certified,  attested  or  otherwise 
executed  by  the  persons  by  whom  and  in  the  manner  in  which 
the  said  original  purports  to  be  signed,  certified,  attested  to 
executed,  as  shown  or  appearing  by  such  certified  copy;  and, 
in  the  case  of  a  plan,  that  such  plan  is  prepared  according  to  a 
scale  and  in  manner  and  form  sanctioned  by  the  Board.  3  Edw. 
VII.,  cap.  58,  sec.  127. 

See  sections  163  and  377. 

75.  The  records  relating  to  appointments  and  dismissals  of  Records  as 

...  to  railway 

railway  constables,  required  by  this  Act  to  be  kept  by   the  res- constables, 
pective  clerks  of  the  peace  for  the  counties,  parishes,  districts 
or  other  local  jurisdictions  in  which  such  constables  are   ap- 
pointed, shall,  without  further  proof  than  the  mere  production 
-of  such  records,  be  prima  facie  evidence  of  the  due  appoint- 
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ments  of  such  constables,  of  their  jurisdiction  to  act  as  such, 
and  of  the  other  facts  by  this  Act  required  to  be  so  recorded.  3 
Edw.  VII.,  cap.  58,  sec.  241. 
See  sections  300  and  418. 

By-iaw  or         76    A  copy  of  any  by-law,  rule  or  regulation  of  the  com- 

regulation 

of  company  pany,  certified  as  correct  by  the  president,  secretary  or  other 
executive  officer  of  the  company,  and  bearing  the  seal  of  the 
company,  shall  be  evidence  thereof.  3  Edw.  VII.,  cap.  58, 
see.  250. 

Discrimina-  77.  "Whenever  it  is  shown  that  any  company  charges  one 
person,  company,  or  class  of  persons,  or  the  persons  in  any 
district,  lower  tolls  for  the  same  or  similar  goods,  or  lower 
tolls  for  the  same  or  similar  services,  than  it  charges  to  other 
persons,  companies,  or  classes  of  persons,  or  to  the  persons  in 
another  district,  or  makes  any  difference  in  treatment  in  res- 

Buideu  of  pect  of  such  companies  or  persons,  the  burden  of  proving  that 
such  lower  toll  or  difference  in  treatment,  does  not  amount  to 
an  undue  preference  or  an  unjust  discrimination  shall  lie  on 
the  company.    3  Edw.  VII.,  cap.  58,  sec.  254. 

The  first  sub-section  follows  section  27,  sub-section  1, 
Railway  &  Canal  Traffic  Act,  1888,  with  only  slight  changes, 
"person"  and  "persons"  for  "trader"  and  "traders," 
(adding  "company") ;  also  "goods"  for  "merchandise"; 
omitting  "rates  or  charges"  after  "tolls"  where  it  occurs. 
See  notes  to  sec.  341. 


Tarifl. 


Presumed 
legal  as 
against 
company. 


78.  If  the  company  files  with  the  Board  any  tariff  and  such 
tariff  comes  into  force  and  is  not  disallowed  by  the  Board  under 
this  Act,  or  if  the  company  participates  in  any  such  tariff,  the 
tolls  under  such  tariff  while  so  in  force  shall,  in  any  prosecution 
under  this  Act,  as  against  such  company,  its  officers,  agents  or 
employees,  be  conclusively  deemed  to  be  the  legal  tolls  charge- 
able by  such  company.    3  Edw.  VII.,  cap.  58,  sec.  279  (5). 


PART  VI. 

Companies. 

Incorporation,  79. 

Offices,  80. 

Provisional  Directors,  81,  82. 

Capital,  83-85. 

Shares,  86-101. 

Meetings  of  Shareholders,  102-109. 

President  and  Directors,  110-124. 

Galls,  125-130. 

Dividends  and  Interest,  131-135. 

Bonds,  Mortgages,  and  Borrowing  Powers,  136-148. 

Purchase  of  Railway  Securities,  149. 

Incorporation. 

79.  Every  company  incorporated  under  a  Special  Act  shall  General 
be  a  body  corporate,  under  the  name  declared  therein,  and 
shall  be  vested  with  all  such  powers,  privileges  and  immunities 
as  are  necessary  to  carry  into  effect  the  intention  and  objects 
of  this  Act,  and  of  the  Special  Act,  and  which  are  incident  to 
such  corporation,  or  are  expressed  or  included  in  the  Interpreta- 
tion Act.    3  Edw.  VII.,  cap.  58,  sec.  51. 

Corresponds  to  sec.  51  of  Act  of  1903. 

This  was  the  first  section  of  Part  VI.  of  the  Act  of  1903 
which  was  headed  Incorporation  and  Organization  of  Com- 
pany. The  division  into  parts  as  above  noted  has  been 
omitted. 

The  following  provisions  of  the  Interpretation  Act,  R.S.C., 
cap.  1,  sec.  34,  are  more  particularly  applicable  to  corporations. 
In  sub-sec.  (20)  the  word  "person"  includes  any  body  corpor- 
ate and  politic  and  their  legal  representatives. 

Sec.  30.  Words  creating  any  association  or  number 
of  persons  into  a  corporation  or  body  politic  and  corporate 
shall  vest  in  them  power  to  sue  and  be  sued,  contract  and  be 

[85] 
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contracted  with  by  their  corporate  name,  to  have  a  common 
seal  and  to  alter  the  same  at  their  pleasure,  to  have  perpetual 
succession  and  power  to  acquire  and  hold  personal  property  or 
moveables  for  the  purposes  for  which  the  corporation  is  con- 
stituted, and  to  alienate  the  same  and  shall  also  vest  in  the 
majority  of  the  members  the  power  to  bind  the  others  by  their 
acts  and  shall  exempt  the  individual  members  of  the  corpora- 
tion from  personal  liability  for  its  debts,  obligations  or  acts 
provided  they  do  not  violate  the  provisions  of  the  act  incorpor- 
ating them.  But  no  corporation  shall  carry  on  the  business  of 
banking  unless  when  such  powers  are  expressly  conferred  upon 
them  by  the  act  creating  such  corporation.  With  this  section 
may  be  compared  Blackstone's  enumeration  of  the  ordinary 
capacities  and  incidents  of  corporations  quoted  in  Brice  on 
Ultra  Vires,  3rd  Ed.,  p.  3. 

Sec.  20.  Whenever  any  Act  or  enactment  is  repealed,  and 
other  provisions  are  substituted  by  way  of  amendment,  revision 
or  consolidation, — 

(a)  all  regulations,  orders,  ordinances,  rules,  and  by-laws 
made  under  the  repealed  Act  or  enactment,  shall  contain  good 
and  valid,  in  so  far  as  they  are  not  inconsistent  with  the  substi- 
tuted Act  or  enactment,  until  they  are  annulled  and  others  made 
in  their  stead ;  and, 

(b)  any  reference  in  any  unrepealed  Act,  or  in  any  rule, 
order  or  regulation  made  thereunder  to  such  repealed  Act  or  en- 
actment, shall,  as  regards  any  subsequent  transaction,  matter  or 
thing,  be  held  and  construed  to  be  a  reference  to  the  provisions 
of  the  substituted  Act  or  enactment  relating  to  the  same  subject- 
matter  as  such  repealed  Act  or  enactment ;  and,  if  there  is  no 
provision  in  the  substituted  Act  or  enactment  relating  to  the 
same  subject-mattter,  the  repealed  Act  or  enactment  shall  stand 
good,  and  be  read  and  construed  as  unrepealed  in  so  far,  and  in 
so  far  only,  as  is  necessary  to  support,  maintain  or  give  effect 
to  such  repealed  Act,  or  such  rule,  order  or  regulation  made 
thereunder. 

In  the  case  of  a  company,  not  a  railway  company  but  which 
had  had  incorporated  into  its  Special  Act  (2  Edw.  VII,  cap. 
107,  D.),  certain  provisions  of  the  Eailway  Act  in  force  at 
the  time  of  the  passing  of  the  Special  Act  it  was  held  that  by 
virtue  of  the  provisions  of  this  sub-section,  the  corresponding 
provisions  of  any  revision  of  the  Railway  Act  were  incorporated 
in  the  Special  Act,  and  that  when  the  Railway  Act  was  changed 
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corresponding  changes  were  made  in  the  Special  Act :  Lees  v. 
Toronto  and  Niagara  Power  Co.  (1906),  6  Can.  Ry.  Cas.  128. 

Name  of  Corporation.  In  Manitoba  it  has  been  held  that 
a  misnomer  or  variation  from  the  true  name  of  a  corporation  in 
any  grant  or  obligation  by  or  to  it  is  not  material  if  the 
identity  of  the  corporation  is  unmistakable:  McBae  v.  Corbett, 
6  Man.  L.R.  426.  And  if  the  opposite  party  in  an  action 
desires  to  set  up  misnomer  he  must  object  by  application  in 
chambers  to  compel  the  company  to  amend  and  cannot  set  it 
up  as  ground  for  a  non-suit:  G.N.W.  Tel.  Co.  v.  McLaren,  1 
Man.  L.R.  358,  and  see  Waterous  v.  McLean,  2  Man.  L.R.  279. 
In  England  the  Courts  have  restrained  the  use  by  one  company 
of  the  name  granted  by  its  Letters  Patent  when  it  has  been 
convinced  that  that  name  was  used  for  the  purpose  of  unfair 
competition  with  another  which  had  already  built  up  a  connec- 
tion in  the  same  line  of  business  under  a  similar  name :  North 
Cheshire,,  etc.,  Co.  v.  Manchester  Brewery  Co.  (1898),  1  Ch.  539, 
(1899),  A.C.  83;  Randall  v.  The  British  and  American  Shoe 
Co.  (1902),  2  Ch.  354;  Montreal  Lithographing  Co.  v.  Sabiston, 
Q.R.  6,  Q.B.  510  (1899),  A.C.  610. 

Joint  Stock  Company.  A  railway  company  incorporated 
by  Special  Act  will  come  sufficiently  within  the  definition 
Joint  Stock  Company,  which  term  may  be  used  interchange- 
ably with  "corporation"  and  "company."  The  designation 
joint  stock  being  used  to  distinguish  such  companies  from  pri- 
vate partnerships  and  corporations  which  have  no  stock  or 
shares,  such  as  syndicates,  ecclesiastical  bodies,  trustees,  etc. : 
Hamilton  v.  Steioiacke,  etc.,  B.W.  Co.,  30  N.S.R.  10,  at  p.  13. 

For  general  powers  under  this  Act  see  sees.  151-156. 

For  powers  of  taking  and  using  lands  and  limitations 
thereon,  see  sees.  172-220. 

For  powers  to  build  branch  lines  see  sees.  221-226. 

For  rules  governing  expiry  and  lapse  of  charter  powers, 
see  notes  to  sec.  150. 

Powers  of  Railway  Companies.  The  leading  principles  on 
the  subject  of  powers  of  companies  generally  are  set  out  in  cap. 
5  of  Brice  on  Ultra  Vires,  3rd  Ed.,  pp.  60  and  61 ;  quoted  Mas- 
ten  on  Company  Law,  p.  89. 

As  a  general  rule  a  company  unless  specially  incorporated 
for  that  purpose  cannot  engage  in  business  as  a  railway  com- 
pany: Ashbury  Carriage  Company  v.  Riche,  L.R.  9  Ex.  224, 
249,  L.R.  7  H.L.  653. 
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The  following  remarks  of  Lord  Cairns  in  the  above  ease  in 
the  House  of  Lords,  at  p.  667,  explain  the  reason  for  this  rule. 
"Tour  Lordships  are  well  aware  that  this  is  the  Act  (Joint 
Stock  Company's  Act  of  1862)  which  put  upon  its  present 
permanent  footing  the  regulation  of  joint  stock  companies  and 
more  especially  of  those  joint  stock  companies  which  were  to  be 
authorized  to  trade  with  a  limit  to  their  liability.  The  pro- 
visions under  which  that  system  of  limiting  liability  was  inau- 
gurated were  provisions  not  merely,  perhaps  I  might  say  not 
mainly,  for  the  benefit  of  the  shareholders  for  the  time  being 
of  the  company,  but  were  enactments  intended  also  to  provide 
for  the  interests  of  two  other  very  important  bodies ;  in  the  first 
place  those  who  might  become  shareholders  in  succession  to  the 
persons  who  were  shareholders  for  the  time  being;  and  second- 
ly, the  outside  public,  and  more  particularly  those  who  might 
be  creditors  of  companies  of  this  kind. ' '  It  was  therefore  held 
in  that  case  that  even  though  a  company  was  empowered  to 
build  railway  cars  and  other  rolling  stock  and  carry  on  busi- 
ness as  "general  contractors"  it  had  no  power  to  build  a 
railway.  In  Charlebois  v.  Delap,  26  S.C.R.  221,  the  same  prin- 
ciple is  laid  down  as  follows:  "A  company  incorporated  for 
definite  purposes  has  no  power  to  pursue  objects  other  than 
those  expressed  in  its  charter  or  such  as  are  reasonably  inci- 
dental thereto;  nor  to  exercise  their  powers  in  the  attainment 
of  authorized  objects  in  a  manner  not  authorized  by  the 
charter."  Affirmed  as  to  this,  (1899),  A.C.  114.  This  case 
decided  that  a  company  had  no  power  to  enter  into  a  contract 
with  one  of  its  directors  for  the  purchase  of  shares  and  for  the 
payment  of  a  bonus  to  him,  that  such  contract  was  invalid  as 
being  beyond  the  powers  of  the  company  even  though  author- 
ized and  approved  of  by  every  shareholder,  that  it  was  equally 
impossible  to  ratify  such  a  contract  after  it  was  made  and  that 
a  judgment  obtained  by  consent  based  upon  this  contract  can- 
not stand  where  the  question  of  ultra  vires  was  not  litigated  and 
the  point  was  not  presented  to  the  court.  For  this  see  report 
of  the  above  case  (1899),  A.C,  at  p.  124,  as  follows:  "It  is 
quite  clear  that  a  company  cannot  do  what  is  beyond  its  legal 
powers  by  simply  going  into  court  and  consenting  to  a  decree 
which  orders  that  the  thing  shall  be  done.  If  the  legality  of 
the  Act  is  one  of  the  points  substantially  in  dispute  that  may- 
be a  fair  subject  of  compromise  in  court  like  any  other  dis- 
puted matter;  but  in  this  case  both  the  parties,  plaintiff  and 
defendant  in  the  original  action  and  in  the  cross  action,  were 
equally  insisting  on  the  contract     *     *     *     Such  a  judgment 
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cannot  be  of  more  validity  than  the  invalid  contract  on  which 
it  was  founded."  These  principles  govern  equally  whether  the 
company  is  acting  under  a  Special  Act  of  Parliament  or  under 
Letters  Patent  granted  by  the  Crown:  Attorney-General  v. 
Great  Eastern  B.W.  Co.,  5  A.C.,  p.  473. 

Acts  Ultra  Vires  in  England.  It  has  been  held  that  the  rail- 
way company  may  not  apply  its  funds  to  promote  a  bill  in  Par- 
liament for  extended  powers:  East  Anglian  B.W.  Co.  v.  East- 
ern Counties  B.W.  Co.,  11  C.B.  775.  And  see  cases  cited 
Browne  and  Theobald,  3rd  Ed.,  p.  96.  Nor  can  it  expend  its 
funds  in  prosecuting  a  suit  instituted  by  a  shareholder  on  be- 
half of  himself  and  all  other  shareholders  against  the  company 
and  its  directors  to  make  the  latter  liable  for  improper  dealings 
with  the  company's  property:  Eernaghan  v.  Williams,  6  Eq., 
228;  Studdert  v.  Grosvenor,  33  Ch.  D.  528;  and  litigation 
between  different  members  of  the  company  cannot  be  paid  for 
by  the  company:  Pickering  v.  Stephenson,  14  Eq.  322;  Smith 
v.  Manchester,  24  Ch.  D.  611.  Funds  raised  for  constructing 
new  lines  may  not  be  applied  upon  the  original  line:  Bagshaw 
v.  Eastern  Union  B.W.  Co.,  2  MeN.  &  G-.  389.  Nor  can  a  com- 
pany authorized  to  build  a  line  between  two  termini  and  hav- 
ing to  raise  money  for  that  purpose  abandon  a  portion  of  the 
line  and  apply  the  money  for  other  purposes:  Cohen  v.  Wilkin- 
son, 12  Beav.  138,  1  McN.  &  &  481;  Graham  v.  Birkenhead, 
etc.,  B.W.  Co.,  12  Beav.  460. 

Nor  may  a  company  purchase  the  shares  of  another  com- 
pany: Salomons  v.  Laing,  12  Beav.  339. 

Nor  may  it  work  coal  mines  or  deal  in  coal  for  the  purpose 
of  profit:  Attorney-General  v.  Great  Northern  B.W.  Co.,  8  W. 
E.  556;  although  past  workings  of  coal  may  be  impliedly  legal- 
ized by  Act  of  Parliament:  Ecclesiastical  Commrs.  v.  North 
Eastern  B.W.  Co.,  4  Ch.  D.  845. 

Subscriptions  to  public  or  charitable  organizations  have 
been  held  ultra  vires,  even  though  the  organization  might 
increase  passenger  traffic:  Tomkinson  v.  South  Eastern  B.W. 
Co.,  35  Ch.  D.  675. 

Nor  may  a  company  alienate  its  land  other  than  super- 
fluous land,  or  grant  a  right  of  way  over  it:  Bostock  v.  North 
Staffordshire  B.W.  Co.,  4  E.  &  B.,  798,  followed  by  Mulliner  v. 
Midland  B.W.  Co.,  11  Ch.  D.  611. 

Nor  may  a  railroad  company  not  expressly  authorized  pur- 
chase steam  boats  for  the  purpose  of  carrying  passengers  to 
another  railway:  See  Colman  v.  Eastern  Counties  B.W.  Co.,  10 
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Beav.  1 ;  although  the  contrary  was  held  in  South  Wales  B.W. 
Co.  v.  Redmond,  10  C.B.N.S.  675.  See  this  discussed  in  Briee 
on  Ultra  Vires,  3rd  Ed.,  p.  127,  note  1.  In  the  absence  of  spe- 
cial legislative  sanction  to  the  contrary  dividends  must  be  paid 
in  money  not  in  shares :  Hoole  v.  Great  Western  B.W.  Co.,  L.R 
3  Ch.  262,  followed  by  Wood  v.  Odessa  Co.,  42  Ch.  D.  636; 
although  the  contrary  is  the  rule  in  the  United  States:  Brice, 
p.  347.  The  funds  of  the  company  may  not  be  employed  in 
buying  up  opposition  to  a  bill:  Scottish,  etc.,  R.W.  Co.  v. 
Stewart,  3  Macq.  382.  The  following  acts  have  been  held  in 
England  to  be  within  the  powers  of  railway  companies:  Pro- 
viding funds  to  oppose  a  dangerous  bill:  Attorney-General  v. 
Andrews,  2  McN.  &  G.  225 ;  Attorney -General  v.  Mayor  of  Bre- 
con, 10  Ch.  D.  204.  Laying  down  a  narrow  gauge  as  well  as  a 
broad  gauge  line  of  rails:  Beman  v.  Bufford,  15  Jur.  914.  A 
railway  company  bound  to  supply  ferry  boats  may  employ  these 
boats  in  excursions  to  places  not  mentioned  in  its  acts  when  not 
wanted  for  the  ferry:  Forest  v.  Manchester  R.W.  Co.,  30  Beav. 
40. 

A  railway  company  is  often  by  its  charter  given  subsidiary 
powers  such  as  operating  a  telegraph  or  telephone  system,  run- 
ning steamboats,  etc.  But  these  powers  are  all  subsidiary  to 
the  main  object,  and  where  the  main  object  fails  the  subsidiary 
powers  go  with  it.  If  the  railway  cannot  be  built  then  the 
telephone  system  cannot  be  operated,  etc. 

In  Re  German  Date  Coffee  Co.,  20  Chy.  D.  169. 

Stephens  v.  Mysore   (1902),  1  Ch.  745. 

Pedlar  v.  Boad  Block  Gold  Mines   (1905),  2  Ch.  427. 

A  company  possessing  rolling  stock  not  required  for  its 
immediate  purposes  may  let  the  same  to  other  companies: 
Attorney-General  v.  Great  Eastern  B.W.  Co.,  11  Ch.  D.  449,  5 
A.C.  473,  and  so  one  company  may  agree  to  supply  another 
company  tributary  to  it  with  such  rolling  stock  as  it  may 
require  even  though  this  may  involve  the  manufacture  of  rol- 
ling stock  by  the  former  company  in  excess  of  its  own  wants: 
Attorney -General  v.  Great  Eastern  B.W.  Co.,  supra.  And  so 
a  company  may  give  gratuities  to  its  servants  or  directors: 
Hutton  v.  West  Cork  B.W.  Co.,  23  Ch.  D.  654.  But  a  resolu- 
tion by  directors  that  a  co-director  who  was  paid  should  in 
addition  receive  travelling  and  hotel  expenses  is  invalid, 
Young  v.  Naval,  etc.,  Society  (1905),  1  K.B.  687. 

And  although  it  may  be  forbidden  by  Act  of  Parliament  to 
grant  a  preference  to  one  customer  over  another,  yet  the  act  is 
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not  ultra  vires  and  cannot  be  restrained  in  an  action  brought 
by  the  shareholder  against  the  company  on  the  ground  that  it 
is  acting  beyond  its  powers:  Anderson  v.  Midland  B.W.  Co. 
(1902),  1  Ch.  369. 

In  an  important  municipal  case  in  England,  London  County 
Council  v.  Attorney-General  and  others  (1901),  1  Ch.  781, 
(1902),  A.C.  165,  it  was  held  that  where  a  county  council  had 
power  to  purchase  and  work  tramways  this  would  not  empower 
it  to  run  omnibuses  in  connection  therewith.  The  omnibus 
business  not  being  incidental  to  the  tramway  business. 
Affirmed  in  Attorney -General  v.  Mersey  (1907),  A.C.  415, 
reversing  a  decision  of  the  Court  Appeal,  1907,  1  Ch.  81.  In 
this  case  the  House  of  Lords  held  that  as  the  omnibus  business 
was  not  incidental  to  or  consequential  on  this  the  statutory 
powers  of  a  railway,  the  railway  would  be  restrained  from 
operating  an  omnibus  line. 

Acts  Ultra  Vires  in  Canada.  One  railway  company  without 
express  statutory  authority  has  no  power  to  agree  to  build  the 
line  of  another  railway:  Great  Western  B.W.  Co.  v.  Preston, 
etc.,  B.W.  Co.,  17  U.C.R.  477.  Nor  can  one  railway  grant  run- 
ning rights  over  its  line  to  another  after  the  time  for  complet- 
ing its  undertaking  has  expired:  The  Carlton,  etc.,  B.W.  Co. 
v.  Great  Southern  B.W.  Co.  (N.B.),  2  Can.  L.T.  406,  21  N.B.R. 
339.  And  it  also  seems  from  this  case  that  though  one  rail- 
way might  grant  to  another  a  right  to  connect  with  it  and 
have  a  running  power  over  it,  it  would  have  no  power  to  grant 
to  another  a  right  to  construct  a  separate  track  alongside  its 
own. 

A  Bridge  Company  empowered  to  build  a  bridge  and  charge 
tolls  to  any  railway  desiring  to  use  it  has  no  right  to  grant  ex- 
clusive privileges  to  one  railway:  Attorney-General  v.  Niagara 
Falls  Bridge  Company,  20  Gr.  34.  And  a  contract  to  pay  one 
of  the  directors  a  bonus  upon  the  purchase  of  stock  by  him  is 
ultra  vires-.  Charlebois  v.  Delap,  26  S.C.R.  221,  (1899),  A.C. 
114. 

A  railway  company  cannot  grant  an  easement  across  rail- 
way lands  even  by  resolution  or  deed:  Canada  Southern  B.W. 
Co.  v.  Niagara  Falls,  22  O.R.  41.  Nor  can  any  one  acquire  an 
easement  over  such  lands  by  prescription :  Guthrie  v.  Canadian 
Pacific  B.W.  Co.,  1  Can.  Ry.  Case,  pp.  1  and  9.  Nor  can  a  rail- 
way company  without  express  statutory  authority  sell  lands 
acquired  by  it  for  the  purposes  of  the  railway :  Pratt  v.  Grand 
Trunk  B.W.  Co.,  8  O.R.  499;  and  see  also  Mulliner  v.  Midland 
B.W.  Co.,  11  Ch.  D.  611. 
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But  a  railway  company  can  contract  to  give  a  farm  cross- 
ing: McKenzie  v.  Grand  Trunk  B.W.  Co.;  Dickie  v.  Grand 
Trunk  B.W.  Co.,  7  Can.  Ry.  Cas.  47. 

Where  a  railway  company  had  given  a  bond  to  secure  pay- 
ment of  compensation  for  lands  expropriated  pursuant  to  pro- 
vincial statute  and  had  afterwards  been  declared  to  be  a  work 
for  the  general  advantage  of  Canada  it  was  held  that  it  had  no 
power  to  enter  into  such  bond  or  continue  its  obligation  there- 
under and  must  pay  money  into  court  pursuant  to  the  Do- 
minion Railway  Act:  Nihan  v.  St.  Catharines,  etc.,  B.W.  Co., 
16  O.R.  459. 

A  railway  company  which  has  constructed  its  line  between 
the  termini  mentioned  in  the  statute  may  not  thereafter  build 
beyond  it  without  obtaining  legislative  authority:  Kingston  & 
Pembroke  B.W.  Co.  v.  Murphy,  11  O.R.  302,  582,  17  S.C.R. 
582. 

Acts  Intra  Vires  in  Canada.  The  following  acts  have  been 
held  to  be  intra  vires  of  railway  companies  in  Canada.  To 
mortgage  its  lands  even  though  the  mortgage  is  wider  than  the 
terms  of  its  statutory  authority:  Bickford  v.  Grand  Junction 
B.W.  Co.,  1  S.C.R.  696 ;  Charlebois  v.  Great  North  W.est  Cen- 
tral B.W.  Co.,  9  Man.  L.R.  1.  And  see  further  as  to  this. 
and  as  to  power  to  sign  notes  and  bills,  the  notes  to  section  136- 
148,  infra. 

The  Canadian  Pacific  Railway  Company  may,  under  its  act 
of  incorporation,  44  Vic,  cap.  1  (D.),  build  beyond  the  terminus 
mentioned  in  that  statute:  Edmonds  v.  Canadian  Pacific  B.W. 
Co.,  1  B.C.R.,  Pt.  II.,  272,  295 ;  Major  v.  Canadian  Pacific  B.W. 
Co.,  Ibid.,  287,  and  Canadian  Pacific  B.W.  Co.  v.  Major,  13 
S.C.R.  233,  and  may  build  branch  lines  from  any  point  on  the 
main  line.  Re  Branch  Lines,  C.P.  Ry.  Co.,  36  S.C.R.  42.  Com- 
pare with  this  Kingston  &  Pembroke  B.W.  Co.  v.  Murphy, 
supra.  It  has  been  also  held  that  that  railway  and  probably 
all  railways  authorized  to  do  business  by  the  Dominion 
of  Canada  in  any  province  of  the  Dominion  may  hold  lands  in 
that  province  without  obtaining  a  license  from  the  local  Gov- 
ernment :  Be  Canadian  Pacific  B.W.  Co.,  7  Man.  L.R.  389.  Rail- 
way companies  may  also  enter  into  an  agreement  in  the  nature 
of  the  Joint  Traffic  Agreements  with  other  railways  or  carrying 
companies  even  in  the  absence  of  express  statutory  authority: 
Canadian  Pacific  B.W.  Co.  v.  Owen  Sound  Steamship  Co.,  17 
O.R.  691,  17  A.R.  482 ;  and  the  fact  that  such  agreements  may 
be  in  fact  a  pledge  of  part  of  its  earnings  to  another  comoany 
will  not  vitiate  the  transaction:  S.  C.     The  Canada  Southern 
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E.W.  Co.  had  power  under  its  statutes  and  possibly  under  the 
general  law  to  lease  its  line  to  another  railway  company  even 
though  the  latter  was  incorporated  in  a  foreign  country:  ~W el- 
leans  v.  Canada  Southern  B.W.  Co.,  21  A.R.  297,  and  Michigan 
Central  B.W.  Co.  v.  Welleans,  24  S.C.R.  309.  But  without 
express  statutory  authority  a  railway  company  cannot  lease  the 
concern  or  delegate  its  powers  to  another  company  for  a  speci- 
fied term :  Hinckley  v.  Gildersleeve,  19  Gr.  212.  An  agreement 
between  a  municipality  and  a  Street  Railway  Co.  for  the  pay- 
ment by  the  company  of  a  percentage  of  gross  receipts  held  to 
be  intra  vires  of  both.  Hamilton  v.  Hamilton  St.  By.,  5  Can. 
Ry.  Co.  206;  10  O.L.R.  575.  An  agreement  between  a  muni- 
cipality and  a  Street  Ry.  Co.  to  sell  "workmen's"  tickets  dur- 
ing certain  hours  held  to  be  intra  vires.  Hamilton  v.  Hamilton 
Street  By.  Co.,  5  Can.  Ry.  Cas.  223 ;  10  O.L.R.  594.  The  guar- 
antee of  bonds  of  an  elevator  company  by  a  railway  company 
to  which  it  was  leased  was  held  valid :  Boyal  Trust  v.  Great 
Northern  Elevator  Co.,  Q.R.  30,  S.C.  499. 

How  Illegal  Acts  may  he  Bestrained.  Where  an  act  is  illegal 
and  causes  an  injury  to  a  private  person  differing  from  that 
suffered  by  the  public  the  cases  above  cited  show  that  the  lat- 
ter may  apply  for  an  injunction.  See  also  Browne  and  Theo- 
bald, 3rd  Ed.,  p.  98 ;  so  also  shareholders  who  can  show  that 
they  are  suffering  by  ultra  vires  action  of  the  company  may 
apply  for  an  injunction. 

But  where  it  is  sought  to  restrain  ultra  vires  proceedings  on 
the  ground  that  they  are  a  public  injury  such  action  should  be 
taken  by  the  Attorney- General :  Brice,  p.  751 ;  Browne  and  Theo- 
bald, p.  98;  Attorney-General  v.  Great  Northern  B.W.  Co.,  6 
Jur.  N.S.  1006 ;  Attorney-General  v.  Bergen,  29  N.S.R.  135. 
Where  it  is  alleged  by  a  shareholder  that  the  directors  of  the 
company  are  acting  improperly  and  beyond  their  powers  an  ac- 
tion to  restrain  their  doing  so  must  be  brought  in  the  name  of  the 
company  and  not  by  the  shareholder  on  behalf  of  himself  and 
other  shareholders:  McMurray  v.  Northern  B.W.  Co.,  23  Grant 
134.  Where  an  application  is  made  by  the  Attorney-General 
to  restrain  illegal  acts  it  is  not  necessary  to  show  any  pecuniary 
loss  thereby.  All  that  is  necessary  is  to  show  some  breach  of  a 
statutory  obligation:  Attorney-General  v.  By  an,  5  Man.  L.R. 
81;  Attorney-General  v.  London  and  North  Western  B.W.  Co. 
(1899),  1  Q.B.  72;  (1900),  1  Q.B.  78. 

The  jurisdiction  of  the  Attorney- General  to  decide  in  what 
cases  it  is  proper  for  him  to  sue  on  behalf  of  relators  where  a 
complaint  of  this  character  is  made  is  absolute :  London  County 
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Council  v.  Attorney-General  (1902),  A.C.  165.  Where  by  an 
act  extending  the  powers  of  a  company  certain  obligations  were 
imposed  upon  it  for  the  benefit  of  customers  but  no  pecuniary 
penalty  was  imposed  for  default  and  no  right  of  action  given 
to  persons  aggrieved,  it  was  held  that  no  individual  customer 
had  a  right  of  action  against  the  company  but  in  case  of  any 
breach  of  its  statutory  duties  the  action  must  be  brought  in  the 
name  of  the  municipality  with  whom  the  agreement  legalized  by 
the  statute  was  made:  Johnston  v.  Consumers'  Gas  Co.  (1898), 
A.C.  447. 

Money  Received  Under  Ultra  Vires  Contract.  Where  a  com- 
pany receives  money  belonging  to  another  upon  a  contract  which 
is  ultra  vires;  the  person  entitled  to  it  may  recover  from  the 
company  in  an  action  upon  the  common  counts:  Brockville  & 
Ottawa  R.W.  Co.  v.  Canada  Central  R.W.  Co.,  41  TICK.  431; 
but  the  officers  of  a  company  who  thus  accept  money  for  a  pur- 
pose which  the  company  has  no  power  to  carry  out  may  be 
charged  by  the  shareholders  with  it :  Walmsley  v.  Rent  Guaraii- 
tee  Co.,  29  Gr.  484. 

Offices. 

Headoffice.  g0     The    hea(J    office    Qf   the    company    shall   be    jn   tlle   place 

designated  in  the  Special  Act,  but  the  company  may,  by  by-law, 
location,     from  time  to  time,  change  the  location  of  its  head  office  to  any 

place  in  Canada :  Provided  that  notice  of  any  such  change  shall 

be  given  to  the  Secretary  of  the  Board. 
to  be  2.  The  Secretary  of  the  Board  shall  keep  a  register  wherein 

registered.. 

he  shall  enter  all  such  changes  of  location  so  notified  to  him. 
offices  ^'  ^e  directors  of  the  company  may  establish  one  or  more 

offices  in  other  places  in  Canada  or  elsewhere.     3  Edw.  VII., 
cap.  58,  sec.  52. 

Change  of  Head  Office.  Compare  8  Vic,  cap.  16,  sec.  135 
(Imp.).  Under  this  section  it  is  now  possible  for  a  company  by 
by-law  to  change  its  head  office  from  one  place  to  another  in 
Canada  provided  the  notice  mentioned  in  that  section  is  given. 
Formerly  a  railway  company  could  not  change  its  head  office 
from  the  place  specified  in  the  Special  Act  incorporating  it 
except  by  legislation  amending  the  previous  Act.  In  Union 
Fire  Insurance  Co.  v.  O'Gara,  4:  O.R.  359,  where  a  company 
had  by  its  Act  power  to  change  its  head  office  to  such  other  place 
as  might  be  determined  by  the  shareholders  at  a  general  meet- 
ing a  resolution  was  passed  at  the  general  annual  meeting  for 


Sec.  80]  offices.  95 

the  removal  of  the  head  office  from  Ottawa  to  Toronto.  The 
directors  made  the  change  and  the  subsequent  annual  meetings 
were  held  at  Toronto  at  the  first  of  which  the  by-law  referring 
to  the  place  of  holding  the  annual  meeting  was  amended  by 
substituting  "Toronto"  for  "Ottawa"  and  it  was  held  that 
the  change  was  effectually  made.  The  objection  which  had  been 
made  in  that  case  was  that  the  shareholders  could  not  depute 
to  the  directors  power  to  consummate  the  arrangements  for  a 
change,  but  should  themselves  have  passed  a  resolution  declar- 
ing the  change  to  be  effected;  but  this  objection  was  over- 
ruled. 

Service  on  Corporation.  Before  the  present  rules  providing 
for  service  of  corporation  at  any  office  at  which  they  do  busi- 
ness, difficult  questions  arose  as  to  the  method  of  service  which 
ought  to  be  adopted  and  it  was  laid  down  that  a  corporation 
was  only  domiciled  at  the  place  where  its  head  office  was  situ- 
ated and  that  service  must  be  made  at  that  place :  See  Ralph 
v.  Great  Western  B.W.  Co.,  14  Canada  Law  Journal  172; 
Ahrens  v.  McGilligat,  23  U.C.C.P.  171 ;  Westover  v.  Turner, 
26  U.C.C.P.  510;  Wilson  v.  Detroit  &  Milwaukee  B.W.  Co.,  3 
P.R.  37 ;  Taylor  v.  Grand  Trunk  B.W.  Co.,  4  P.R.  300 ;  and  it 
was  held  that  service  could  not  formerly  have  been  effected 
upon  a  station  agent  at  a  subordinate  though  important  sta- 
tion where  the  agent  there  acted  under  the  direction  of  some 
authority  at  a  central  point.  Minor  v.  London  &  North  West- 
ern B.W.  Co.,  1  C.B.N.S.  325 ;  Brown  v.  London  &  North  West- 
ern B.W.  Co.,  4  B.  &  S.  326;  Palmer  v.  Caledonian  B.W.  Co. 
(1892),  1  Q.B.  823.  In  the  modern  practice,  however,  the  rules 
of  practice  in  the  various  provinces  generally  provide  that  ser- 
vice may  be  made  upon  a  railway  company  by  serving  certain 
named  officers  at  its  stations  or  offices  in  any  such  province  and 
it  is  not  now  necessary  therefore  as  a  rule  to  serve  a  company 
at  its  head  office  where  the  same  is  outside  the  jurisdiction: 
Tytler  v.  Canadian  Pacific  B.W.  Co.,  29  O.R.  654,  26  A.R.  467. 
This  point  was  much  discussed  in  Lamont  v.  Canadian  Pacific 
B.W.  Co.,  5  Terr.  L.R.  60. 

In  England  the  rule  is  that  a  company  may  be  served  at  any 
place  where  it  may  be  found  "doing  business"  or  is  "resident" 
and  therefore  it  may  be  served  wherever  there  is  an  agent  who 
is  authorized  to  transact  business  on  behalf  of  the  company, 
even  though  he  does  other  business  as  well :  Haggin  v.  Comp- 
toir  D'Escompte,  23  Q.B.D.  519,  and  The  Bourgogne  (1899), 
P.  1,  and  (1899),  A.C.  431;  Dunlop  v.  Actien  (1902),  1  KB. 
342:  and  the  same  rule  has  been  substantially  applied  in  On- 
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tario:  Wentworth  v.  Smith,  15  P.R.  372;  Murphy  v.  Phcenix 
Bridge  Co.,  18  P.R.  406  and  495.     And  see  also  Armstrong  v. 
Lancashire  Fire  Insurance  Co.,  3  O.L.R.  395.     Where  in  the 
charter  of  a  railway  company,  such  as  the   Canadian  Pacific 
R.W.  Co.,  44  Vic.  (D.),  cap.  1,  clause  9  of  the  schedule,  it  is 
directed  that   a  railway   company  may  by  by-law  appoint  a 
place  within  each  province  at  which  service  is  to  be  effected  and 
that  service  at  that  point  should  be  as  good  as  though  made  at 
the  head  office,  it  is  doubtful  whether  such  a  provision  for  ser- 
vice is  exclusive  and  over-rides  the  Rules  of  Practice  in  force 
in  the  Province  as  to  service  or  not.     In  British  Columbia  it 
has  been  held  that  service  must  be  made  at  the  place  designated 
by  by-law:  Jordan  v.  McMillian,  8  B.C.R.  27;  Hansen  v.  Can- 
adian Pacific  Ry.  Co.,  8  B.C.R.  29 ;  and  the  same  rule  has  been 
laid  down  in  the  North- West  Territories:  Lamont  v.  Canadian 
Pacific  R.W.  Co.,  5  Terr.  L.R.  60.    But  in  the  Province  of  On- 
tario it  has  been  held  that  the  schedule  to  that  statute  can  not 
over-ride  the  general  provisions  in  force  in  Ontario  providing 
for  service  on  corporations  having  their  head  office  elsewhere: 
Tytler  v.  Canadian  Pacific  R.W.  Co.,  supra.    Where  a  railway 
company  has  no  head  office  within  the  Dominion  of  Canada  it 
has  been  held  in  Manitoba  that  if  it  has  an  office  and  does 
business  within  that  province  it  may  be  sued  for  work  done 
there :  Crotty  v.  Oregon,  etc.,  R.W.  Co.,  3  Man.  L.R.  182. 

Where  the  rules  provided  that  a  company  shall  be  served 
at  its  principal  office  or  at  one  of  them,  if  more  than  one,  it  was 
held  that  a  service  in  Dublin,  though  an  important  office,  was 
not  sufficient  where  the  chief  office  was  in  London.  Also  that 
if  an  address  false  to  the  knowledge  of  plaintiff  were  given 
in  the  writ  the  writ  would  be  set  aside :  Clokey  v.  London,  etc., 
R.W.  Co.  (1905),  2  Ir.  K.B.  251. 

Provisional  Directors. 

who.  gj    rphe  persons  mentioned  by  name  as  such  in  the  Special 

Act  shall  be  the  provisional  directors  of  the  company. 

Quorum.  2.  A  majority  of   such  provisional  directors  shall  form  a 

quorum. 
Powers.  3   rpke  provjsionai  directors  may, — 

(a)  forthwith  open  stock  books  and  procure  subscriptions 
of  stock  for  the  undertaking; 

(&)   receive  payments  on  account  of  stock  subscribed; 
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(c)  cause  plans  and  surveys  to  be  made;  and, 

(d)  deposit  in  any  chartered  bank  of  Canada  moneys 
received  by  them  on  account  of  stock  subscribed. 

4.  The  moneys  so  received  and  deposited  shall  not  be  with- Moneys 
drawn,  except  for  the  purposes  of  the  undertaking,  or  upon  the 
dissolution  of  the  company. 

5.  The  provisional  directors  shall  hold  office  as  such  until  Tenure  of 

r  office. 

the  first  election  of  directors.    3  Edw.  VII.,  cap.  58,  sec.  53. 

General  Remarks.  This  section  and  sec.  82  appear  for  the 
first  time  in  the  Consolidated  Railway  Act  (1888),  although  in 
Special  Acts  it  had  been  the  practice  for  sometime  before  to 
state  that  certain  named  persons,  generally  the  whole  body  of 
incorporators,  who  were  frequently  very  numerous,  should  be 
provisional  directors  to  hold  office  until  the  first  meeting  of 
shareholders  and  until  the  election  of  regular  directors.  See 
for  instance  the  Act  incorporating  the  Grand  Junction  Railway, 
17  Vic,  cap.  43,  which  became  the  subject  of  discussion  in 
Peterborough  v.  Grand  Trunk  R.W.  Co.,  18  U.C.R.  220.  In 
England  it  has  never  been  the  practice  to  appoint  provisional 
directors  and  the  term  is  not  used :  See  Michie  v.  Erie  &  Huron 
B.W.  Co.,  26  U.C.C.P.  566,  at  p.  573.  Until  incorporation  and 
organization  the  work  is  carried  on  by  "promoters"  and  in  the 
Railway  Construction  Facilities  Act  (1864),  27  &  28  Vic,  cap. 
121,  sec.  2,  that  term  is  defined  and  is  constantly  used  through- 
out the  statutes  and  the  rights  and  liabilities  of  promoters  are 
discussed  in  Browne  &  Theobald,  3rd  Ed.,  pp.  537  and  538. 
These  promoters  until  the  organization  is  completed  form 
themselves  or  some  of  their  members  into  a  "provisional  com- 
mittee" who  become  "provisional  committeemen,"  whose  duties 
and  obligations  are  set  forth  in  Browne  &  Theobald,  3rd.  Ed., 
p.  538.  In  the  earlier  Canadian  Acts  incorporating  railway 
companies  no  provisional  directors  were  nominated  but  a  date 
was  set  for  a  meeting  of  shareholders  at  which  directors  were 
to  be  elected  who  were  then  to  elect  their  president  and  vice 
president:  See  The  London  and  Gore  Railway  Act,  4  Wm.  IV., 
cap.  29. 

Powers  of  Provisional  Directors.  The  status  of  provisional 
directors  was  first  discussed  in  Ontario  in  Re  North  Simcoe  R. 
W.  Co.  and  Toronto,  36  U.C.R.  101.  It  was  doubted  by 
Gwynne,  J.,  at  p.  119,  whether  under  the  Special  Act  incor- 
porating that  company,  provisional  directors  had  any  power  to 

7— R.L. 
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apply  to  compel  a  municipality  to  pay  over  a  bonus  which  had 
been  voted  to  the  company.  He  thought  their  powers  were 
limited  to  putting  the  Act  of  Incorporation  into  operation -until 
the  amount  necessary  to  proceed  to  the  election  of  the  regular 
Board  was  subscribed  and,  in  his  opinion,  the  further  carrying 
out  of  the  project  should  rest  with  the  regular  Board.  This 
case  was  affirmed  on  appeal,  Ibid.,  p.  121,  but  the  powers  of 
provisional  directors  were  not  dealt  with.  In  Michie  v.  Erie  & 
Huron  B.W.  Co.,  26  U.C.C.P.  566,  their  powers  were  critically 
examined  by  Hagarty,  C.J.C.P.,  who  held  in  effect  that  as  only 
one  of  fifty-one  provisional  directors  had  taken  stock  their  acts 
must  be  carefully  scrutinized,  that  while  it  was  difficult  to 
define  the  limits  of  the  authority  given  by  Parliament  to  them, 
it  would  appear  that  their  duty  was  to  take  all  necessary  steps 
to  get  the  company  into  proper  working  order,  that  it  could 
hardly  have  been  intended  to  give  a  number  of  persons  not 
shareholders  themselves,  power  to  burden  future  shareholders 
with  pecuniary  obligations,  that  in  his  opinion  it  was  not 
intended  to  give  them  as  much  power  as  the  directors  who 
were  to  be  elected  by  the  shareholders  themselves  and  that  their 
duties  were  limited  to  purposes  of  organization,  to  opening 
stockbooks  and  dealing  with  subscriptions  and  upon  the  neces- 
sary amount  being  subscribed  and  paid  up,  calling  a  general 
meeting  of  the  shareholders  to  elect  directors  whereupon  their 
duties  would  cease ;  and  that  the  ' '  working  up "  of  bonuses  and 
incurring  large  expense  in  doing  so  was  not  within  their  pow- 
ers as  conferred  by  the  Special  Act  then  under  consideration. 
He  says  at  page  576  ' '  The  persons  provisionally  appointed  are 
mere  trustees  for  the  carrying  out  of  a  plain  simple  duty  and 
that  in  the  performance  of  that  duty  they  are  to  derive  no  per- 
sonal advantage  and  to  create  no  unnecessary  burden  on  those 
who  subscribe  for  shares  in  the  undertaking."  He  concedes 
that  they  might  appoint  a  person  to  act  as  their  secretary  and 
treasurer,  but  if  such  person  is  one  of  the  statutory  provi- 
sional directors  he  considers  that  he  would  not  be  entitled  to 
remuneration,  nor  can  they  themselves  while  practically  trus- 
tees claim  payment  for  their  services.  In  this  judgment 
Gwynne  and  Gait,  J.  J.,  concurred. 

Provisional  directors  must  proceed  regularly  in  the  manner 
prescribed  by  the  Act  and  if  they  meet  without  proper  notice 
having  been  given  or  attempt  to  transact  business  while  no 
quorum  is  present  their  acts  will  be  invalid :  McLaren  v.  Finhn, 
28  Gr.  352.  A  provisional  director  has  no  power  to  bind  the 
company  by   agreeing   that  a  subscriber  for  stock  shall  only 
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have  to  pay  his  subscription  upon  the  company  fulfilling  cer- 
tain conditions.  No  provisional  director  can  bind  the  company 
by  his  representations  or  agreements:  Wilson  v.  Ginty,  3  A.R. 
124;  but  where  one  provisional  director  was  entrusted  by  the 
company  with  the  performance  of  the  various  duties  necessary 
for  organization  and  he  performed  those  duties  without  always 
consulting  his  co-directors,  everything  being  carried  on  inform- 
ally and  frequently  irregularly,  it  was  held  that  a  person  em- 
ployed by  such  provisional  director  to  advertise  and  otherwise 
promote  the  undertaking  might  recover  the  value  of  his  ser- 
vices from  the  company:  Allen  v.  Ontario  and  Rainy  River  R. 
W.  Co.,  29  O.E.  510.  "Where  provisional  directors  had  exe- 
cuted a  bond  on  behalf  of  a  railway  company  to  maintain  work 
shops  in  Whitby  in  consideration  of  a  bonus  granted  by  the 
later  it  was  held  by  Boyd,  C,  at  the  trial  that  this  bond  was 
binding  upon  the  railway  and  upon  a  company  with  which  it 
had  amalgamated:  Whitby  v.  Grand  Trunk  R.W.  Co.,  1  Can. 
Ey.  Cases  265 ;  but  upon  appeal  this  judgment  was  reversed 
on  the  ground  that  the  provisional  directors  had  no  statutory 
power  to  enter  into  such  an  obligation:  S.C.  1  Can.  Ey.  Cas. 
269. 

In  Johnston  v.  Wade,  17  O.L.E.  372,  the  company  was 
incorporated  by  Letters  Patent  under  the  provisions  of  the 
Ontario  Companies  Act,  E.S.O.  1897,  c.  191.  This  Act  pro- 
vides that  provisional  directors  shall  be  the  directors  of  the 
company  till  replaced  by  others  duly  elected  in  their  stead.  The 
Court  of  Appeal  for  Ontario  was  divided  in  opinion  as  to  whe- 
ther the  provisional  directors  had  power  to  pass  a  by-law  for 
borrowing  money  and  creating  debentures,  but  the  debentures 
in  question  were  held  valid  because  the  by-law  had  been  ratified 
and  confirmed  at  a  meeting  of  the  shareholders  at  which  all 
shareholders  were  present. 

In  O'Dell  v.  Boston  &  Nova  Scotia  Coal  Co.  29  N.S.R.  385, 
it  was  held  that  provisional  directors  might  perform  the  usual 
duties  necessary  to  the  management  of  the  undertaking  and 
accordingly  might  dismiss  employees.  "Where  an  act  creating  a 
company  required  that  it  should  not  "commence  operations" 
until  fifty  per  cent,  of  its  capital  had  been  paid  up  it  was  held 
that  this  did  not  prevent  provisional  directors  from  proceeding 
to  allot  stock  and  collect  calls  or  do  any  other  act  within  their 
power  short  of  actual  operation  of  the  company :  North  Sydney, 
etc.,  Co.  v.  Greener,  31  N.S.E.  41.  It  will  be  observed  that  the 
above  section  precisely  defines  the  powers  and  duties  of  provi- 
sional   directors  and    gives   them    power  to  proceed  with   the 
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necessary  preliminary  surveys  so  that  above  eases  must  be  read 
in  the  light  of  the  powers  expressly  conferred  by  this  statute 
and  by  the  special  act  incorporating  the  railway  company. 

Af£to3fnt  82.  If  more  than  the  whole  stock  has  been  subscribed,  the 
provisional  directors  shall  allocate  and  apportion  the  author- 
ized stock  among  the  subscribers  as  they  deem  most  advan- 
tageous and  conducive  to  the  furtherance  of  the  undertaking. 
3  Edw.  VII.,  cap.  58,  sec.  54. 

Allotment  of  Stock.  For  other  decisions  upon  this  point  see 
notes  to  sees.  84  and  87. 

It  will  be  noted  that  power  to  allocate  is  given  "when  more 
than  the  whole  stock  has  been  subscribed."  There  is  no  express 
power  given  when  more  than  the  whole  stock  has  not  been 
subscribed,  though  no  doubt  the  power  to  allot  would  be  implied 
under  sec.  81.  But  if  it  were  not  for  the  express  provisions  of 
sec.  81  and  this  section,  it  may  be  that  the  provisional  directors 
would  have  no  such  power. 

It  has  been  held  that  an  agreement  before  organization  of  a 
company  to  take  stock  was  not  /binding  because  there  were  then 
no  directors  to  allot  it  and  they  were  the  only  ones  who  could 
do  so:  See  Cazelais  v.  Picotte,  Q.R., '18  S.C.  538. 

Unless  specially  authorized  to  do  so  directors  may  not  issue 
shares  at  less  than  their  par  value :  Mclntyre  v.  McCraken,  1  A. 
R.  1 ;  1  S.C.R.  479 ;  nor  where  shareholders  have  declared  how 
an  allotment  shall  be  made  may  the  directors  vary  it  hy  pro- 
viding for  an  allotment  to  themselves:  Stephenson  v.  Yokes, 
27  O.R.  691.  In  every  allotment  there  ;must  be  a  notification 
thereof  to  the  subscriber  as  the  subscription  is  merely  an  oiler 
which  is  not  sufficiently  accepted  by  the  action. of  the  directors 
in  allotting  stock  pursuant  to  it.  The  contract  is  not  complete 
until  notice  of  the  allotment  is  given  to  the  purchaser:  PeU 
latt's  Case,  2  Ch.  527;  Gunn's  Case,  3  Ch.  40;  Krugerv.  Ear- 
wood,  16  Man.  'R.  433 ;  and  it  will  not  be  sufficient  notice  of 
allotment  merely  to  hand  the  acceptance  to  the  company's  brok- 
ers to  be  advertised  in  the  local  paper:  Nasmith  v.  Manning, 
5  A.R.,  126,  5  S.C.R.  417 ;  nor  will  notice  of  allotment  sent  to 
the  company  Ts  own  agent  bind  the  subscriber:  Heob's  Case,  i 
Eq.  9 ;  but  notice  of  allotment  sent  by  mail  will  bind  the  sub- 
scriber from  the  time  of  posting  it  if  the  letter  reached  the 
allottee:  Dunlop  v.  Higgins,  1  H.L.C.  381;  Harris'  Case,  L.E. 
7  Ch.  587 ;  and  apparently  the  contract  is  complete  whether  the 
letter  reached  him  or  not  unless  perhaps  he  has  designated  any 
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other  method  of  notifying  him:  Harris'  Case,  supra;  House- 
hold Fire  v.  Grant,  4  Ex.  D.  216,  and  see  Oppenheimer  v. 
Brackman,  32  S.C.R.  699;  and  Alexander  v.  Steinhardt  (1903), 
2  KB.  208.  Where,  however,  a  person  contracts  with  a  com- 
pany by  deed  under  seal  to  take  certain  shares  and  those  shares 
are  allotted  to  him  pursuant  to  the  contract  no  further  notice 
is  necessary:  Nelson  v.  Pellatt,  2  O.L.R.  390;  4  O.L.R.  481, 
following  Xenos  v.  Wickman,  L.R.  2,  H.L.  296,  and  distin- 
guishing Nasmith  v.  Manning,  supra.  To  the  same  effect  as 
Nelson  v.  Pellatt  is  European,  etc.,  B.W.  Co.  v.  McLeod,  3 
Pugs.  (N.B.)  3;  see  pp.  34,  35  and  40. 

But  where  the  company  as  a  fact  never  accepted  the  sub- 
scriber or  never  communicated  its  acceptance  to  him,  then  even 
if  he  have  subscribed  under  seal,  he  is  not  bound  and  cannot 
be  added  to  a  list  of  contributaries :  Be  Provincial  Grocers 
Calderwoods  Case,  10  O.L.R.  705. 

A  letter  written  by  the  company's  secretary  to  the  sub- 
scriber stating  that  certain  shares  have  been  allotted  to  him 
will  not  be  binding  upon  him  unless  it  is  also  shown  that  such 
shares  were  actually  allotted  by  the  directors:  Connor  v.  Mat- 
thews, Q.R.  8,  Q.B.  138 ;  where  a  subscriber  makes  it  a  condi- 
tion that  he  shall  not  pay  for  his  shares  unless  he  receives  cer- 
tain other  money  and  he  does  not  receive  it  and  no  formal 
notification  of  allotment  is  sent  him  he  is  not  bound  by  his  sub- 
scription: Be  Publishers  Syndicate;  Mallory's  Case,  3  O.L.R. 
552;  but  a  provisional  director  has  no  power  to  bind  the  com- 
pany by  accepting  subscriptions  upon  a  condition  and  if  allot- 
ment is  made  and  notice  thereof  duly  given,  the  subscriber  will 
be  liable  even  though  the  condition  be  unfulfilled:  Nasmith  v. 
Manning,  29  U.C.C.P.  34,  5  A.R.  126,  5  S.C.R.  417 ;  and  every 
condition  annexed  to  a  subscription  must  be  approved  by  the 
company  before  the  latter  can  be  bound  by  it:  Hamilton  v. 
Holmes,  33  N.S.R.  100;  Kingston  St.  B.W.  Co.  v.  Foster,  44 
U.C.R.  552. 

But  where  an  agent  duly  authorized  by  the  company  to  col- 
lect subscriptions,  makes  representations  on  which  stock  is 
taken,  the  subscriber  will  not  be  bound  if  the  representations  are 
not  true:  Ontario  Ladies'  College  v.  Kendry,  10  O.L.R.  324.  And 
under  a  provision  very  similar  to  that  in  sec.  81  it  was  held  that 
provisional  directors  had  no  power  to  enter  into  an  arrange- 
ment by  which  in  order  to  induce  a  person  to  subscribe  for 
shares  they  were  to  advance  out  of  the  moneys  of  the  company 
funds  to  enable  the  intending  subscriber  to  pay  for  the  stock: 
Monarch  Life  v.  Brophy,  14  O.L.R.  1.  And  they  have  no  power 
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to  invest  the  money  of  the  company  Ibid,  or  semble  to  delegate 
their  powers  to  an  executive  committee,  ib.  And  a  conditional 
agreement  with  a  promoter  to  take  stock  cannot  be  turned  into 
an  unconditional  subscription,  even  if  the  promoter  were  agent 
for  the  subscriber.  The  company  is  bound  to  enquire  into  the 
authority  of  the  agent:  Ottawa  v.  Sorley,  34  S.C.R.  508,  and 
see  Be  Wakefield  Mica  Co.,  7  O.W.R.  104. 

As  to  failure  to  allot  when  the  enterprise  has  been  aban- 
doned: See  Bullion  Mining  Go.  v.  Gartwright,  5  O.W.R.  522- 
6  O.W.R.  505. 

As  to  allotment  and  payment  for  shares:  Mears  v.  Western 
Canada  (1905),  W.N.  120;  (1905),  2  Ch.  353. 

Where  a  company  issued  certificates  of  stock  and  handed 
them  to  their  brokers  to  be  forwarded  to  subscribers  but  it  did 
not  appear  whether  defendant's  certificate  ever  reached  him 
but  notice  of  calls  were  subsequently  sent  him,  this  was  held  to 
be  a  sufficient  notice  of  allotment :  Denison  v.  Leslie,  43  U.C.E. 
22,  3  A.R.  536.  Directors  cannot  delegate  to  their  officers  or 
to  third  parties  the  company's  statutory  powers  to  allot  stock 
or  make  calls:  Re  Bolt  &  Iron  Co.;  Hovenden's  Case,  10  P.E. 
434.     Twin  City  Oil  Co.  v.  Christie,  18  O.L.R.  324. 

Capital. 

shares.  83.  The  capital  stock  of  the  company,  the  amount  of  which 

shall  be  stated  in  the  Special  Act,  shall  be  divided  into  shares 
of  one  hundred  dollars  each. 

mot  oia"  2.  The  moneys  raised  from  the  capital  stock  shall  be  applied, 

proceeds.  jn  the  first  place,  to  the  payment  of  all  fees,  expenses  and  dis- 
bursements for  procuring  the  passing  of  the  Special  Act,  and 
for  making  the  surveys,  plans  and  estimates  of  the  works 
authorized  by  the  Special  Act;  and  all  the  remainder  of  such 
moneys  shall  be  applied  to  the  making,  equipping,  completing 
and  maintaining  of  the  railway,  and  other  purposes  of  the 
undertaking.    3  Edw.  VII.,  cap.  58,  sec.  55. 

Compare  8  Vic,  cap.  16  (Imp.),  sees.  6  and  65.  The  Eng- 
lish statute  being  applicable  to  all  kinds  of  companies  does  not 
prescribe  the  amount  of  the  shares. 

Application  of  Capital.  This  section  gives  promoters  the 
right  to  reimburse  themselves  out  of  the  capital  stock  for  any 
expenses  of  organization  for   which  they   may  have  paid  or 
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become  liable.  "When  provisional  directors  or  promoters  in  ad- 
vance of  the  organization  of  a  company  act  on  behalf  of  the 
incorporators  they  may  be  personally  liable  for  expenses  pro- 
perly incurred  but  will  be  entitled  to  contribution  from  those 
for  whom  they  act  in  proportion  to  the  amounts  of  their  sub- 
scription for  stock :  Sandusky  v.  Walker,  27  O.R.  677 ;  Syl- 
vester v.  McCuaig,  28  U.C.C.P.  443.  "Where  defendants  took 
over  the  Grand  Junction  Railway  Co.,  but  without  taking  any 
stock  in  it,  it  was  held  that  no  capital  stock  in  the  Grand  Junc- 
tion Railway  having  been  subscribed,  there  was  nothing  out  of 
which  the  expenses  of  a  preliminary  survey  could  be  paid  and 
they  were  not  liable  merely  by  reason  of  their  having  acquired 
the  other  line:  Peterborough  v.  Grand  Trunk  R.W.  Co.,  18 
U.C.R.  220.  A  person  entering  into  an  obligation  on  behalf 
of  a  company  not  yet  formed  will  be  personally  liable:  Thom- 
son v.  Feeley,  41  U.C.R.  229.  Where  work  is  performed,  how- 
ever, on  behalf  of  a  company  afterwards  incorporated  the  per- 
son performing  the  services  may  recover  out  of  the  funds  of  the 
company  provided  the  services  were  such  as  are  covered  by  the 
terms  of  the  statute:  Hitchins  v.  Kilkenny  R.W.  Co.,  9  C.B. 
536;  Re  Tilleard,  11  W.R.  764;  but  a  person  employed  as  a 
elerk  to  the  promoter  of  the  company  who  has  looked  only  to 
the  promoter  for  payment  cannot  recover  out  of  the  funds  of 
the  company  for  work  done  in  obtaining  incorporation:  Re 
Kent  Tramways  Co.,  12  Ch.  D.  312.  A  promoter  may,  however, 
stipulate  that  he  shall  not  be  personally  liable  but  that  the  work 
shall  be  paid  for  only  out  of  the  funds  of  the  company  when 
organized:  Parsons  v.  Spooner,  5  Hare  102.  A  person  may 
agree  to  indemnify  a  company  against  the  costs  of  obtaining  a 
Special  Act  notwithstanding  the  latter 's  liability  under  the 
above  section,  but  an  agreement  to  indemnify  promoters  will 
not  relieve  the  company  from  liability  for  expenses  of  incor- 
poration properly  incurred :  Re  Brampton,  etc.,  R.W.  Co.,  10 
Ch.  177;  Addison's  Case,  20  Eq.  620. 

Other  Purposes  to  which  Capital  may  be  Applied.  See  notes 
to  sec.  79,  "Powers  of  Companies." 

Reserve  Fund.  An  ordinary  trading  company  may  without 
special  authority  set  aside  a  reserve  fund  out  of  its  earnings: 
Earle  v.  Burland,  27  A.R.  540,  affirmed  on  this  point  (1902), 
AC.  83. 

Preferred  Stock.  No  power  is  expressly  given  under  the 
Railway  Act  to  issue  preferred  stock,  nor  is  it  usual  in  grant- 
ing charters  to  insert  in  the  Special  Act  any  provision  for  do- 
ing so.    The  question  whether  a  company  has  power  even  with 
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the  consent  of  a  majority  of  its  shareholders  to  issue  preferred 
stock  is  one  of  some  difficulty,  because  the  issuance  of  prefer- 
red stock  whereby  certain  shareholders  are  to  be  paid  dividends 
before  the  rest  can  receive  any  upon  their  stock  has  been  held 
to  be  a  breach  of  the  rule  that  all  shareholders  are  entitled  to 
equal  rights,  unless  the  contrary  is  declared  by  statute,  charter 
or  expressed  contract :  Lindley  on  Companies,  p.  399;  Button 
v.  Scarboro  Hotel  Co.,  2  Dr.  &  Sm.  514  and  521;  Northwest 
Electric  Co.  v.  Walsh,  29  S.C.R.  33;  and  it  is  therefore  safer 
where  it  is  desired  to  issue  preferred  stock  that  the  by-law  pro- 
viding for  the  issue  of  such  shares  should  be  unanimously  sanc- 
tioned by  the  vote  of  the  shareholders  present  in  person  or  by 
proxy  at  a  general  meeting  of  the  company  duly  called  for 
considering  the  same  or  that  it  should  be  otherwise  unani- 
mously sanctioned  in  writing  by  the  shareholders  of  the  com- 
pany. White 's  Canadian  Company  Law;  87.  The  case  of  Hut- 
ton  v.  Scarboro,  however,  was  dissented  from  by  Lord  Mac- 
naghten  in  British  v.  Couper  (1894),  A.C.  399;  and  in  Andrews 
v.  Gas  Meter  Co.  (1897),  1  Ch.  361.  Button  v.  Sccurboro  was 
definitely  over-ruled,  and  it  was  held  that  the  rights  of  share- 
holders in  respect  to  their  shares  and  the  terms  on  which  addi- 
tional capital  may  be  raised  are  matters  to  be  regulated  by  the 
company  and  may  be  determined  by  it  from  time  to  time  by 
special  resolution  and  the  court  therefore  upheld  the  validity  of 
the  resolution  authorizing  the  creation  of  preference  shares. 
See  also  Allen  v.  Gold  Beefs  (1900),  1  Ch.  656;  Buckley  on 
Company  Law,  8  Ed.,  pp.  215  and  216. 

Sgofmeet"  34.  So  soon  as  twenty-five  per  centum  of  the  capital  has 
lrs'rehold  been  subscribed,  and  ten  per  centum  of  the  amount  subscribed 
has  been  paid  into  some  chartered  bank  of  Canada,  the  pro- 
visional directors  shall  call  a  meeting  of  the  shareholders  of  the 
company  at  the  place  where  the  head  office  is  situate,  at  which 
meeting  the  shareholders  who  have  paid  at  least  ten  per  centum 
on  the  amount  of  stock  subscribed  for  by  them  shall,  from  the 
shareholders  possessing  the  qualifications  hereinafter  mentioned, 
elect  the  number  of  directors  prescribed  by  the  Special  Act. 

thereof.  2-  Notice  of  such  meeting  shall  be  given  by  advertisement 

for  the  time  and  in  the  manner  hereinafter  required  for  meet- 
ings of  shareholders.     3  Edw.  VII.,  cap.  58,  sec.  56. 
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No  similar  provision  appears  in  the  English  Act.  By  8 
Vic,  cap.  16,  sec.  j,66,  the  first  general  meeting  of  the  company 
is  to  be  held  within  the  time  prescribed  by  the  charter  or  if  no 
time  is  prescribed,  then  within  one  month  after  incorporation. 
The  provisions  governing  the  subscription  and  payment  for 
stock  are  generally  prescribed  by  the  Special  Act.  See  also  sec- 
tion 110  as  to  the  election  of  directors. 

Subscription  and  Payment  for  Stock.  It  is  only  when  the 
conditions  as  to  subscription  and  payment  of  the  necessary  pro- 
portions of  stock  have  been  truly  and  in  fact  complied  with  that 
the  persons  associated  by  the  charter  can  proceed  with  the 
objects  for  which  they  were  incorporated,  and  therefore  where 
a  payment  on  account  of  the  stock  was  made  by  note  instead  of 
in  cash  it  was  held  that  another  subscriber  could  not  be  sued 
for  unpaid  calls  where  the  necessary  amounts  to  be  paid  in 
were  not  otherwise  collected :  Niagara  Falls  Road  Co.  v.  Benson, 
8  U.C.E.  307 ;  but  see  Greener  v.  North  Sydney  Transportation 
Co.,  31  N.S.E.  41,  where  it  was  held  that  while  a  company  could 
not  "commence  operations"  unless  the  necessary  amounts  had 
been  subscribed  and  paid  for,  yet  the  provisional  directors 
might  institute  a  suit  in  the  name  of  the  company  for  unpaid 
calls.  It  was  again  held  in  Nelson  v.  Bates,  12  U.C.R.  586,  that 
payment  for  shares  by  discounting  the  promissory  note  of  the 
directors  was  not  a  payment  within  the  meaning  of  the  statute 
then  under  consideration:  (12  Vic,  cap.  84,  U.C.)  and  that  an 
action  for  calls  brought  before  the  actual  payment  of  the  cash 
by  the  directors  could  not  be  maintained.  Howland  v.  McNab, 
8  Gr.  47,  decided  that  payment  of  the  proportion  on  account, 
required  by  the  charter,  by  transferring  a  steamer  to  the  com- 
pany which  formerly  belonged  to  the  subscriber  was  merely  an 
evasion  of  the  statute  and  that  the  company  could  not  proceed 
with  its  operations.  In  Dominion  Salvage,  etc.,  Co.  v.  Attor- 
ney-General, 20  R.L.  557,  21  S.C.R.  72,  the  provision  for  pay- 
ment and  subscription  of  a  certain  proportion  of  the  capital 
before  the  commencement  of  operations  was  declared  to  be  im- 
perative and  not  directory,  and  being  imposed  for  the  benefit  of 
the  public  it  should  be  strictly  insisted  upon  (see  21  S.C.R.,  at 
p.  84),  and  therefore  where  only  $60,000  out  of  $100,000  of  the 
required  capital  was  bona  fide  subscribed  and  an  additional 
$40,000  was  subscribed  by  a  man  of  straw  and  upon  a  promise 
made  by  the  directors  that  he  would  never  have  to  pay  it,  it 
was  held  that  the  company  was  not  properly  organized  and 
that  the  Attorney-General  of  Canada  had  the  right  to  apply  to 
have  the  charter  set  aside.    If  shareholders  desire,  however,  that 
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proceedings  shall  not  begin  until  a  certain  amount  has  been 
paid  in  and  subscribed  for,  they  should  provide  that  their  sub- 
scriptions are  conditional  upon  that  being  done  and  such  con- 
ditions will  then  be  valid  and  binding  upon  the  company  and 
on  its  creditors :  North  Staffordshire  Steel  Co.  v.  Ward,  L.R.  3 
Ex.  172;  Pierce  v.  Jersey  Waterworks  Co.,  L.R.  5  Ex.  209. 

But  though  the  ten  per  cent,  must  be  paid  in  cash,  the 
balance  need  not  be  so  paid.  Standard  Bank  v.  Stephens,  16 
O.L.R.  115,  at  p.  121,  and  cases  there  referred  to. 

In  an  action  brought  by  a  creditor  against  a  shareholder 
who  had  not  fully  paid  up  his  subscriptions,  it  was  held  that 
the  mere  fact  that  one  of  the  subscriptions  had  not  been  paid 
which  was  required  to  make  up  the  amount  subscribed  and  paid 
for  before  operations  could  be  begun,  or  that  such  subscrip- 
tion was  only  colorable,  was  no  defence  to  an  action  for  calls; 
provided  it  appeared  that  the  shareholder  engaged  in  the  alleged 
colorable  transaction  has  actually  subscribed  and  paid  in  his 
proportion.  Any  such  colorable  arrangement  would  be  illegal 
and  not  binding  on  the  company:  Port  Whitby,  etc.,  B.W.  Co. 
v.  Jones,  31  U.C.R.  170.  Generally  speaking  it  is  no  defence 
to  an  action  for  calls  that  the  amount  subscribed  was  not  the 
full  amount  of  capital  required  to  build  the  road:  Port  Dover, 
etc.,  B.W.  Co.  v.  Crey,  36  U.C.R.  425. 

Evidence  of  Subscription.  Even  though  a  shareholder  may 
not  have  received  formal  notice  of  an  allotment  of  stock  to  him, 
yet,  if  he  pays  a  call  on  account  and  attends  a  meeting  of 
shareholders  he  will  be  liable,  provided  he  signed  the  stock 
-book :  Wilson  v.  Cinty,  3  A.R.  124.  The  subscription  to  a  stock 
book  is  sufficient  evidence  of  the  party  subscribing  being,  a 
shareholder  within  the  meaning  of  the  Railway  Act,  without  the 
issue  to  him  of  any  scrip  therefor :  Smith  v.  Spencer,  12  U.C.C. 
P.  p.  277,  and  the  mere  fact  that  a  railway  is  called  a  "railroad" 
at  the  head  of  the  stock  book  does  not  vitiate  the  subscription: 
ibid;  and  where  after  a  stock  book  has  been  opened  and  signed 
by  a  shareholder  a  new  one  is  opened  with  a  provision  that  any 
old  subscriber  might  withdraw  upon  giving  notice  thereof  to 
the  president,  a  subscriber  to  the  old  stock  book  who  failed  to 
give  such  notice  was  bound  by  his  subscription.  Ibid.  "Wihere 
the  number  of  shares  subscribed  for  by  a  shareholder  has  been 
changed  without  his  authority  the  shareholder  is  not  liable  upon 
his  subscription  at  all .  Moore  v.  Gurney,  22  U.C.R.  209.  This 
case  also  holds  that  it  is  no  defence  to  a  shareholder  to  say  that 
the  company  has  not  a  sufficient  amount  subscribed  and  has  no 
reasonable  hope  of  collecting  it  and  the  company  is  not  bound 
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to  wait  until  it  has  means  in  sight  to  construct  all  its  line  be- 
fore beginning  upon  a  part  of  it,  provided  all  statutory  require- 
ments as  to  subscriptions  have  been  made.  It  is  a  question 
whether  the  payment  by  a  shareholder  may  be  made  in  kind  or 
in  "moneys  worth"  instead  of  in  cash,  and  in  Rowland  v. 
McNab,  8  Gr.  47,  where  a  steamer  had  been  offered  by  a  sub-  . 
scriber  and  accepted  by  the  directors  in  lieu  of  the  cash  due  on 
his  first  payment,  it  was  held  that  the  transaction  was  merely 
colorable  and  was  not  a  sufficient  payment  within  the  meaning 
of  the  statute.  As  the  section  now  requires  that  the  money 
shall  be  paid  into  the  bank  before  the  operations  begin  there 
would  appear  to  be  no  doubt  that  a  payment  in  money's  worth 
of  the  first  call  or  of  enough  of  it  to  enable  the  company  to 
begin  operations  would  not  be  sufficient,  but  that  it  must  be  a 
payment  in  cash. 

Conditional  Subscription  for  Stock.  A  railway  company  has 
power  to  agree  that  a  subscription  shall  be  applied  in  building 
its  main  line  and  not  its  branches  and  such  a  condition  is  bind- 
ing upon  the  company  provided  it  is  expressed  in  the  subscrip- 
tion and  is  not  a  secret  qualification :  Port  Dover,  etc.,  B.W.  Co. 
v.  Grey,  36  TJ.C.R.  425 ;  and  a  contract  between  a  subscriber 
and  the  company  that  if  he  would  subscribe  for  shares  in  the 
company  the  latter  would  give  him  a  contract  for  the  construc- 
tion of  the  railway  and  that  he  should  not  be  bound  by  the 
agreement  unless  the  contract  were  awarded  is  a  good  plea,  and 
if  proved  would  be  binding  upon  the  company:  Bullivant  v. 
Manning,  41  U.C.R.  517.  And  where  in  a  stock  book  it  was 
written  that  the  subscription  should  be  conditional  upon  the 
railway  passing  in  a  certain  direction  this  condition  was  valid 
and  the  mere  fact  that  it  was  written  in  a  special  stock  book 
and  not  in  a  general  one  would  make  no  difference :  Rodger s  v. 
Laurin,  13  L.C.J.  175 ;  and  where  a  stock  book  was  headed  "stock 
subscriptions  conditional  upon  the  railway  passing  through  the 
county  of  Ottawa,"  this  condition  was  helsi  binding  and  the 
subscriber  was  not  liable  because  the  railway  did  not  pass 
through  Ottawa  as  agreed:  Rodgers  v.  Laurin,  13  L.C.J.  175; 
and  see  Connecticut,  etc.,  R.W.  Co.  v.  Comstock,  1  R.L.  589 ; 
but  parol  evidence  is  not  admissible  to  prove  such  a  condition 
where  upon  its  face  the  subscription  is  unconditional:  Wilson 
v.  La  Societe,  etc.,  Co.,  3  L.N.  79 ;  and  an  agreement  made  with 
a  provisional  director  that  a  subscription  shall  not  be  binding 
unless  the  subscriber  receives  a  contract  to  build  the  road  does 
not  bind  the  company  and  the  subscriber  will  be  liable  for  calls 
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due  on  the  stock  notwithstanding  it;  as  a  provisional  director 
has  no  power  to  bind  a  company  by  any  such  condition:  Port 
Dover,  etc.,  B.W.  Co.  v.  Grey,  36  U.C.R.  425;  Wilson  v.  Ginty 
3  A.R.  124. 

But  where  a  person  is  induced  to  subscribe  by  the  untrue 
•       representations  of  an  agent  that  others  had  subscribed  the  sub- 
scription is  not  binding.     Ontario  Ladies'  College  v.  Eendry 
10  O.L.R.  324. 

increase  of        85.  The  original  capital  stock  of  the  company  may,  with  the 

stock.  approval  of  the  Gove'rnor-in-Couneil,  be  increased,  from  time  to 
time,  to  any  amount,  if, — 

By  vote.  (a)  such  increase  is  sanctioned  by  a  vote,  in  person  or  by 

proxy,  of  the  shareholders  who  hold  at  least  two-thirds  in 
amount  of  the  subscribed  stock  of  the  company,  at  a  meeting 
expressly  called  by  the  directors  for  that  purpose ;  and, 

Minutes.  (&)  the  proceedings  of  such  meeting  have  been  entered  in 

the  minutes  of  the  proceedings  of  the  company. 

Notice  of  2.  Notice  in  writing  stating  the  time,  place  and  object  of 

and  object,  such  meeting,  and  the  amount  of  the  proposed  increase,  shall 
be  given  to  each  shareholder,  at  least  twenty  days  previously  to 
such  meeting,  by  delivering  the  notice  to  the  shareholder  per- 
sonally, or  depositing  the  same  in  the  post  office,  post  paid,  and 
properly  directed  to  the  shareholder.  3  Bdw.  VII.,  cap.  58, 
sec.  57. 

Compare  26  &  27  Vic,  cap.  118,  sec.  12  (Imp.),  and  see  sec. 
13  of  that  statute  as  to  the  right  in  England  to  create  and  issue 
new  preference  shares.  No  similar  provisions  appear  in  the 
Canadian  Act. 

Governor  in  Council.  This  term  is  denned  by  R.S.C.,  1906, 
cap.  1,  sec.  34  (7).  It  means  "The  Governor-General  of  Can- 
ada, or  person  administering  the  government  of  Canada  for  the 
time  being,  acting  by  and  with  the  advice  of  or  by  and  with  the 
advice  and  consent  of,  or  in  conjunction  with  the  King's  Privy 
Council  for  Canada."  This  means  in  substance  that  an  appli- 
cation must  be  made  to  the  Cabinet  administering  the  Govern- 
ment of  Canada  for  the  time  being. 

Increase  in  Capital.  Where  a  charter  provided  that  a  com- 
pany might  by  by-law  increase  the  capital  stock  so  soon  as,  but 
not  before,  the  original  stock  was  allotted  or  paid  up,  such  a 
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company  would  have  no  power  to  increase  the  capital  stock 
before  the  original  amount  had  been  paid,  and  therefore  a  sub- 
scriber to  such  new  stock  would  not  be  liable  to  a  creditor  of 
the  company  under  a  scire  facias-.  Page  v.  Austin,  7  A.R.  1, 
affirmed  10  S.C.R.  132.  It  was  laid  down  by  the  Supreme  Court 
in  that  case  that  where  a  statutory  liability  is  attempted  to  be 
imposed  on  a  party  which  could  only  apply  to  an  actual  legal 
shareholder  in  the  company  he  is  not  estopped  by  the  mere  fact 
of  having  received  transfers  of  the  certificate  of  stock  from 
questioning  the  legality  of  the  issue  of  such  stock. 

Where  a  company  acting  bona  fide  and  within  its  powers 
decided  to  increase  its  capital  stock  it  was  held  that  the  courts 
would  not  interfere  with  its  action  and  that  the  Provincial  Sec- 
retary, whose  duty  it  was  in  that  case  to  ratify  the  action  of  the 
directors,  had  no  discretion  and  was  bound  to  grant  such  ratifi- 
cation notwithstanding  the  dissent  of  a  minority  of  the  share- 
holders: Be  Massey  Mfg.  Co.,  11  O.R.  444,  13  A.R.  446;  this 
case  would,  however,  hardly  apply  to  the  action  of  the  Gover- 
nor-in-Council  under  the  present  section.  "Where  the  Act  of 
Parliament  recited  that  the  company  had  been  duly  organized, 
had  ceased  its  operation,  and  had  been  re-organized,  and 
declared  that  the  charter  was  in  force  and  the  company  as  now 
organized  was  capable  of  doing  business;  held,  nevertheless, 
that  this  did  not  give  legislative  sanction  to  an  illegal  increase 
of  capital  so  as  to  make  holders  of  shares  of  such  illegally  issued 
stock  liable  as  contributories  in  winding-up  proceedings:  Be 
Ontario  Express,  etc.,  Co.,  24  O.R.  216 ;  21  A.R.  646 ;  24  S.C.R. 
716. 

Notice  of  Meeting  to  Increase  Stock.  It  should  be  noted  that 
a  notice  calling  a  meeting  under  this  section  requires  to  be 
mailed  to  each  shareholder  or  delivered  to  him  personally  and 
the  provisions  of  section  104  infra  for  calling  other  meetings 
do  not  apply. 

Shares. 

86.  The  stock  of  the  company  shall  be  personal  property,  personal 
3  Edw.  VII.,  cap.  58,  sec.  97.        *  prope"y- 

Corresponds  to  first  part  of  sec.  97  of  3  Edw.  VII., 
cap.  58,  see.  97,  the  latter  part  of  which  section  is  now  con- 
tained in  sec.  89. 

Compare  8  Vic.,  cap.  16,  sec.  16  (Imp.). 

Definition  of  Shares.  "A  share  cannot  properly  be  likened 
to  a  sum  of  money  settled  upon  and  subject  to  executory  limita- 
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tions  to  arise  in  the  future ;  it  is  rather  to  be  regarded  as  the 
interest  of  a  shareholder  in  a  company  measured  for  the  pur- 
pose of  liability  and  dividend  by  a  sum  of  money,  but  consisting 
of  a  series  of  mutual  covenants  entered  into  by  all  the  share- 
holders inter  se  in  accordance  with"  the  various  acts  respecting 
companies  which  may  affect  them  "and  made  up  of  various 
rights  and  liabilities  contained  in  the  contract  including  the 
right  to  a  certain  sum  of  money:"  Borland  v.  Steel  (1901),  1 
Ch.  279,  and  apart  from  statute,  shares  are  personal  and  not 
real  property:  ibid. 

How^trans-  87.  Shares  in  the  company  may  be  sold  and  transferred  by 
the  holders  thereof  by  instrument  in  writing,  made  in  dupli- 
cate. 

transfers8  ^.  One  of  such  duplicate  transfers  shall  be  delivered  to  the 
directors  to  be  filed  and  kept  for  the  use  of  the  company,  and 
an  entry  thereof  shall  be  made  in  a  book  to  be  kept  for  that 
purpose. 

Dividends.  3.  No  interest  or  dividend  on  the  shares  transferred  shall  be 
paid  to  the  purchaser  until  such  duplicate  is  so  delivered,  filed 
and  entered.     3  Edw.  VII.,  cap.  58,  sec.  95. 

Transfer  at  Common  Law.  In  Kiely  v.  Smyth,  27  Gr.  220, 
it  was  said  that  there  was  nothing  to  prevent  the  property  in 
shares  passing  by  word  of  mouth  or  in  any  other  way  that  per- 
sonal estate  may  be  assigned,  but  this  view  was  attacked  in 
argument  in  Hamilton  v.  Grant,  33  N.S.R.  77,  though  not  dealt 
with  in  the  judgments  either  in  the  Nova  Scotian  Court  or  the 
Supreme  Court  in  30  S.C.R.  566,  and  in  England  a  parol  agree- 
ment to  transfer  shares  has  been  specifically  enforced;  Duncuft 
v.  Albrecht,  12  Sim.  189,  199 ;  Gheale  v.  Kenward,  3  DeG.  &  J. 
27 ;  Humble  v.  Mitchell,  11  A.  &  E.  205,  and  the  transferee  will 
be  bound  to  indemnify  the  transferor  and  have  himself  pro- 
perly registered :  Wynne  v.  Price,  3  DeG.  &  Sm.  310 ;  Shaw  v. 
Fisher,  2  DeG.  &  Sm.  11,  5  DeG.  M.  &  G.  596;  Sayles  v.  Blane, 
14  Q.B.  205;  Payne  v.  Hutchinson,  3  Ch.  388;  Hawkins  v. 
Maltby,  4  Ch.  200. 

Fraudulent  Transfer.  "When  a  company  issues  a  certificate 
to  an  innocent  transferee  that  he  is  the  owner  of  certain  shares 
they  cannot  afterwards  refuse  to  register  transfers  to  persons 
to  whom  the  holder  of  the  certificate  has  in  good  faith  sold 
them:  Balkis  v.  Tomkinson  (1893),  A.C.  396,  followed  Dixon 
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v.  Eennaway  (1900),  1  Ch.  833,  and  when  a  broker  bona  fide 
supposing  that  he  was  acting  under  instructions  from  a  stock- 
holder to  sell  consols  induced  the  Bank  of  Etngland  to  transfer 
them  to  his  nominee,  and  it  turned  out  that  the  stockholder  had 
never  authorized  a  sale  and  his  transfer  was  forged,  it  was  held 
that  the  broker  must  indemnify  that  bank  upon  an  implied 
warranty  of  authority:  Oliver  v.  Bank  of  England  (1901),  1 
Ch.  652,  (1902),    1    Ch.    610;  Starkey   v.    Bank    of   England 
(1903),  A.C.  114.    It  was  held  by  the  Court  of  Appeal  in  Eng- 
land in  a  recent  case  that  where  an  innocent  holder  under  a 
fraudulent    transfer    asks    for    registration    and  a    certificate 
which  he  afterwards  sells,  it  is  the  company's  duty  to  examine 
the  register,  and  see  that  the  transfer  is  proper  and  they  can- 
not recover  from  the  person  obtaining  the  certificate  unless  he 
has  made  some  representation  as  to  the  validity  of  the  transfer : 
Sheffield  v.  Barclay  (1903),  1  KB.  1,  2  KB.  580,  but  this  deci- 
sion was  reversed  by  the  House  of  Lords   (1905),  A.C.  392, 
where  it  was  held  that  both  parties  being  innocent  a  representa- 
tion that  the  transfer  was  valid  would  be  implied  from  the 
request  to  register  it.    This  case  was  followed  in  Bank  of  Eng- 
land v.  Cutter  (1907),  1  KB.  889,  (1908),  2  KB.  208  and  see 
Attorney-General  v.  Odell  (1906),  2  Ch.  47;  no  title  to  shares 
can  be  founded  on  a  forgery:  Davis  v.  Bank  of  England,  2 
Bing.  393,  and  if  a  company  registers  the  transferee  under  a 
forged  transfer,  the  real  owner  may  have  the  shares  transferred 
to  him:  Midland  B.W.  Co.  v.  Taylor,  8  H.L.C.  751;  Cottam  v. 
Eastern  Counties  B.W.  Co.,  1  J.  &  H.  243 ;  Johnston  v.  Benton, 
9  Eq.  181,  and  apparently  on  learning  of  the  forgery  a  company 
may  strike  the  name  of    the  transferee  off   the    register    and 
replace  the  name  of  the  true  owner :  Mare  v.  London,  etc.,  B.W. 
Co.,  2  J.  &  H.  80 ;  but  the  true  owner  may  lose  his  right  to 
relief  if  he  has  been  negligent  and  that  negligence  has  been  the 
means  of  inducing  the  person  acting  on  the  fraudulent  trans- 
fer to  do  so :  Swan  v.  North  British,  2  H.  &  C.  175 ;  Coventry  v. 
Great  Eastern  B.W.  Co.,  11   Q.B.D.    776;  but    the  negligence 
must  be  the  proximate  cause  of  the  loss  and  merely  executing  a 
transfer  in  blank  (Taylor  v.  Great  Indian  B.W.  Co.,  4  DeG-.  & 
J.  559)  or  omitting  to  reply  to  a  letter  that  a  transfer  would 
be  registered  unless  notice  to  the  contrary  were  given  (Barton 
v.  London,  etc.,  B.W.  Co.,  24  Q.B.D.  77)  will  not  constitute  an 
estoppel. 

Certificate  of  Ownership.  Upon  the  registration  of  a  trans- 
fer the  company  usually  issues  a  certificate  and  thereafter  they 
are  estopped  from  denying  the  scrip  holder's  title:  Balkis  v. 
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Tomkinson,   and    other    cases  under     "fraudulent   transfer," 
supra,  and  in  the  case  of  a  bona  fide  holder  without  notice,  it  is 
also  estopped  from  denying  that  the  amount  certified  to  be  paid 
has  been  paid:  Be  Bahia  and  San  Francisco,  etc.,  R.W.  Co.  L.R. 
3  Q.B.  584,  and  this  estoppel  operates  even  against  creditors  of 
a   company;   McCraken   v.    Mclntyre,  1    S.C.R.    479;  Ford\. 
Bloomenthal  (1897),  A.C.  156.     But  where  the  certificate  was 
a  forgery  the  mere  fact  that  it  was  delivered  by  the  Secretary 
of  the  company  who  was  the  proper  person  to  deliver  certifi- 
cates, does  not  make  the  company  liable  or  operate  as  an  estop- 
pel against  them  for  it  was  not  the  duty  of  the  Secretary  to 
warrant  the    genuineness   of    the   certificate:   Ruben  v.    Great 
Fingal  (1906),  A.C.  439.    A  certificate  is  an  evidence  or  muni- 
ment of  title  and  is  not  in  itself  property  which  may  exist  with- 
out it:  Re  Ottos  (1893),  1  Ch.  618,  at  p.  628;  Colonial  Bank 
v.  Williams,  15  A.C.  at  p.  277.    The  certificate  shows  the  legal 
and  not  the   equitable  title,  and   persons    purchasing  without 
obtaining  a  legal  title   by    transfer  and    registration  may  be 
ousted  by  a  prior  equitable  title:  Shropshire,  etc.,  R.W.  Co.  v. 
The  Queen,  L.R.  7,  H.L.  496.     "Where  shares  are  sold  for  cash 
and  a  transfer   endorsed  on  the   certificate  purporting  to  be 
signed  by  the  holder,  the  vendor  must  be  taken  to  affirm  that 
a  title  which  will  enable  the  purchaser  to  become  the  legal 
holder  is  vested    in    him.     Castlemaine    v.    Waghom,  41  S.C. 
88,  reversing  13  B.C.  351.    See  Buckley,  9th  Bdn.,  p.  42. 

Refusal  to  Register,  Action  for  Damages.  A  transferee  who 
has  been  refused  registration  may  sue  for  damages  and  recover 
the  value  of  the  shares  at  the  time  of  refusal :  Re  Ottos,  supra, 
but  directors  are  first  entitled  to  a  reasonable  time  to  examine 
the  validity  of  the  transfer :  Societe  v.  Walker,  11  A.C.  20,  41, 
and  see  further  on  this  White's  Canadian  Company  Law,  pp. 
192  and  193,  and  where  after  refusal  shares  were  subsequently 
registered,  the  measure  of  damages  is  the  depreciation  between 
the  date  of  refusal  and  subsequent  registration:  Grand  Trunk 
R.W.  .Co.  v.  Webster,  6  L.C.J.  178,  and  see  Elgin  Loan  v.  Na- 
tional Trust  -Co.,  10  O.L.R.  41. 

Mandamus  will  also  lie  to  compel  a  company  to  make  the 
transfer  upon  its  books :  Reg.  v.  Lambourn,  etc.,  R.W.  Co.,  22 
Q.B.D.  463 ;  Re  Goodwin  v.  Ottawa,  etc.,  Co.,  13  U.C.C.P.  254, 
22  U.C.R.  186;  Re  Guillot  v.  Sandwich,  26  U.C.R.  246;  Cun- 
ningham v.  Beaudet,  11  Q.L.R.  168;  Macdonald  v.  Montreal, 
etc.,  R.W.  Co.,  6  L.C.R.  232;  Brady  v.  Stewart,  15  S.C.R.  82; 
Upton  v.  Hutchinson,  2  Q.P.R.  300,  Q.R.  8,  Q.B.  505 ;  see  also 
1  Can.  Ry.  Cases  294,  295.    The  writ  must  be  addressed  to  the 
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company  and  not  to  its  directors  or  officers  personally:  Cun- 
ningham v.  Beaudet,  Upton  v.  Hutchinson,  supra;  Queen  v. 
Clements,  24  N.S.E.  64. 

Equitable  Remedies  by  injunction  are  also  applicable  in  a 
proper  case :  Smith  v.  Bank  of  Nova  Scotia,  8  S.C.R.  558 ;  Mc- 
Murrich  v.  Bond  Head,  9  U.C.R.  333. 

88.  Transfers,  except  in  the  case  of  fully  paid-up  shares,  Form  of 
shall  be  in  the  form  following,  or  to  the  like  effect,  varying  the 
names  and  descriptions  of  the  contracting  parties  as  the  case 
requires,  that  is  to  say: — 

'I  (A.B.),  in  consideration  of  the  sum  of  paid  to 

me  by   (CD.),  hereby  sell  and  transfer  to  him  share 

{or  shares)   of  the  stock  of  the  ,  to  hold  to  him,  the 

said  (CD.),  his  executors,  administrators  and  assigns  (or  suc- 
cessors and  assigns,  as  the  case  may  be),  subject  to  the  same 
rules  and  orders  and  on  the  same  conditions  upon  which  I  held 
the  same  immediately  before  the  execution  hereof.  And  I,  the 
said  (C.  D.),  do  hereby  agree  to  accept  of  the  said  (A.  B.'s) 
share  (or  shares)  subject  to  the  same  rules,  orders  and  condi- 
tions. 

'Witness  our  hands  this  day  of  ,  in  the  year 

19      .' 

2.  In  the  case  of  fully  paid  shares  the  transfer  may  be  in  as  to  paid- 
such  form  as  is  prescribed  by  by-law  of  the  company.    3  Bdw. ups 
VII.,  cap.  58,  sec.  96. 

Compare  8  Vic,  cap.  16,  sec.  14   (Imp.). 

The  changes  between  this  and  sub-section  2  and  the  similar 
sub-sections  in  the  former  Act  are  merely  formal. 

Form  of  Transfer.  As  to  whether  a  transfer  may  yet  be 
made  by  word  of  mouth :  See  notes  to  sec.  87,  ante.  The  word 
"shall"  being  used,  apparently  the  present  form  is  obligatory 
in  the  case  of  shares  not  fully  paid  up :  R.S.C.,  cap.  1,  sec.  34 
(24) ;  where,  however,  a  person  had  acted  as  president  of  a 
company  and  could  only  have  done  so  on  the  assumption  that 
he  had  obtained  the  necessary  qualification  shares  from  another, 
proof  of  a  formal  transfer  of  shares  to  him  was  not  necessary : 
Hamilton  v.  Grant,  33  N.S.R.  77,  30  S.C.R.  566 ;  see  also  Hamil- 
ton v.  Holmes,  33  N.S.R.  100,  and  notes  to  sec.  98,  infra.     The 

8 — R.L. 
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verbal  testimony  of  the  secretary  that  shares  originally  in  defen- 
dant 's  name  have  been  transferred  to  another  before  action  is 
not  sufficient  to  prove  the  transfer :  Cockburn  v.  Beaudry,  2 
L.C.  Jur.  283.  When  a  transferee  is  misdescribed,  and  such 
misdescription  misleads  the  directors,  it  may  be  set  aside  where 
directors  have  the  power  to  refuse  to  accept  a  transfer  of  unpaid 
shares:  Payne's  Case,  9  Eq.  223;  Allin's  Case,  16  Eq.  449. 

Transfers  of  Unpaid  Stock.  By  section  121(a)  directors  may 
make  by-laws  "for  the  management  and  disposition  of  the 
stock"  of  the  company,  and  therefore  no  doubt  they  may  pass 
by-laws  providing  that  all  transfers  of  stock  not  fully  paid  shall 
be  subject  to  their  approval ;  but  see  notes  to  section  89,  infra, 
and  Abbott  on  Railways,  pp.  42  to  46. 

An  English  company  may  by  its  articles  of  association  pro- 
vide that  in  case  of  the  bankruptcy  of  a  shareholder  his  shares 
shall  be  sold  to  certain  named  persons  at  a  specified  price,  pro- 
vided such  a  provision  applies  equally  to  all  shareholders,  and 
as  shares  are  personal  property  and  the  rule  against  per- 
petuities does  not  apply  to  it,  such  a  provision  will  be  valid  no 
matter  when  the  bankruptcy  occurs:  Borland  v.  Steel  (1901), 
1  Ch.  279,  but  quaere,  whether  this  case  would  apply  to  stock 
issued  under  this  statute ;  see  notes  to  section  89,  infra,  Restric- 
tions on  transfer. 


Restric- 
tions on 
transfers. 


89.  No  shares  shall  be  transferable  until  all  previous  calls 
thereon-  have  been  fully  paid  up,  or  until  the  said  shares  have 
been  declared  forfeited  for  the  non-payment  of  calls  thereon. 

2.  No  transfer  of  less  than  a  whole  share  shall  be  valid.  3 
Edw.  VII.,  cap.  58,  sec.  97. 

Restrictions  on  Transfer.  In  the  absence  of  any  restriction 
by  statute  or  by-law  of  the  company  it  appears  that  directors 
have  no  implied  power  to  refuse  any  transfers :  Weston's  Case, 
4  Ch.  20;  Gilbert's  Case,  5  Ch.  559;  Chappell's  Case,  6  Ch.  902; 
Be  Stranton,  etc.,  Co.,  16  Eq.  559 ;  Mofatt  v.  Farquhar,  7  Ch. 
D.  591,  Be  Panton  v.  Cramp  Steel  Co.,  9  O.L.R.  3 ;  Be  Imperial 
Starch  Co.,  10  O.L.R.  22,  and  unless  the  transfer  has  been  made 
on  the  eve  of  insolvency  the  same  rule  applies  in  the  United 
States:  Johnson  v.  Laflin,  103  U.S.  800,  but  in  that  country 
transfers,  tinless  innocently  made,  will  not  be  valid  if  their 
effect  is  to  defeat  creditors  in  a  winding  up :  Cook  on  Corpora- 
tions, 5th  Ed.,  p.  550,  but  the  rule  in  England  is  the  contrary: 
Ibid,  p.  551,  Re  Bahia,  etc.,  B.W.  Co.,  L.R.  3,  Q.B.  584,  but  in 


Sec  89.]  shares.  115 

both  England  and  the  United  States  a  transfer  to  a  fictitious 
person  is  void :  Ibid.  552 ;  Arthur  v.  Midland  B.W.  Co.,  3  K.  & 
J.  204.  In  New  Brunswick  it  was  said  that  "if  it  was  intended 
that  there  should  be  any  restriction  on  the  right  to  transfer  or 
of  ceasing  to  become  a  shareholder  the  Legislature  could  have 
imposed  it,  and  they  must  have  known  that  this  could  be  done 
and  they  did  not  provide  for  such  a  case  and  it  would  simply 
be  an  act  of  legislation  for  the  court  to  attempt  to  do  it:"  Be 
Provincial,  etc.,  Society,  30  N.B.R.  628,  and  so  a  director  who 
made  a  transfer  to  a  man  of  straw  in  order  to  escape  his  liabil- 
ity for  calls  and  with  the  knowledge  that  the  company  was 
insolvent  was  not  liable  to  contribute,  no  fraud  being  shewn: 
ibid,  and  the  same  rule  has  been  adopted  in  Ontario  under  the 
former  railway  act:  Moore  v.  McLaren,  11  U.C.C.P.  534. 

In  that  case,  however,  a  creditor  of  the  company  was  seek- 
ing to  make  a  shareholder  liable  on  his  unpaid  stock,  and  it  was 
intimated  by  Hagarty,  J.  A.,  that  a  different  rule  might  apply 
if  the  question  were  between  the  director  and  the  company ;  and 
where  directors  subscribed  to  shares  of  a  company  and  made 
no  call  on  their  own  shares  while  making  calls  on  those  of  other 
subscribers  and  subsequently  transferred  their  shares  to  men 
of  straw,  it  was  held  in  an  application  by  a  liquidator  in  a 
winding-up  proceeding  that  the  transfer  was  not  good,  first, 
because  it  was  in  contravention  of  the  provision  of  the  Ontario 
Companies  Act  similar  to  the  above  provision  and,  secondly, 
because  the  directors  were  guilty  of  a  breach  of  trust  in  not 
exercising  their  powers  to  the  best  interests  of  the  company  by 
taking  special  care  and  caution  in  providing  responsible  trans- 
ferees: Be  Peterborough  Cold  Storage  Co.,  14  O.L.R.  475. 

A  shareholder  may  not,  however,  surrender  his  shares  to 
a  company  in  order  to  escape  liability  because  this  is  in  effect 
a  reduction  of  capital  by  the  company  and  that  the  latter  has 
no  power  to  do  unless  under  circumstances  which  would  justify 
a  forfeiture:  Bellerby  v.  Rowland  (1901),  2  Ch.  265,  (1902),  2 
Ch.  14,  and  therefore  the  surrenderor  may  sue  to  have  his 
name  restored  to  the  register  even  after  the  lapse  of  consider- 
able time:  ibid.  The  company's  secretary  cannot  object  to  a 
transfer  by  a  municipality  on  the  ground  that  the  latter  has  not 
complied  with  the  formalities  required  by  the  statutes  govern- 
ing the  latter 's  corporate  acts:  Vespra  v.  Beatty,  17  U.C.R.  540. 

3.  The  company  should  have  a  reasonable  time  in  which  to 
make  the  transfer:  Nelles  v.  The  Windsor  &  Essex  By.  Co.,  1 
Can.  Ry.  Cas.  367. 
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sale  with-         90.  The  want  of  a  certificate  of  proprietorship,  shall  not  pre- 
cat*°er '"  vent  the  holder  of  any  share  from  disposing  thereof.    3  Edw, 
VII.,  cap.  58,  sec.  101. 

See  notes  to  sec.  87,  ante. 
mSon  of         91.  If  any  share  in  the  capital  stock  of  the  company  is  trans- 
wise  than    mitted  by  the  death,    bankruptcy,    last    will    and    testament, 
'  donatio  mortis  causa,  or  by  the  intestacy  of  any  shareholder,  or 
by  any  lawful  means  other  than  the  transfer  hereinbefore  men- 
tioned, the  person  to  whom  such    share    is    transmitted  shall 
deposit  in  the  office  of  the  company  a  statement  in  writing 
signed  by  him,  which  shall  declare  the  manner  of  such  trans- 
mission, and  he  shall  deposit  therewith  a  duly  certified  copy  of 
probate  of  such  will  and  testament,  or  sufficient  extracts  there- 
from, and  such  other  documents  and  proofs  as  are  necessary. 
Transferee        ^   The  person  to  whom  the  share  is  so  transmitted  as  afore- 
compy.      ga^  shaii  no^)  without  complying  with  this  section,  be  entitled 
to  receive  any  part  of  the  profits  of  the  company,  or  to  vote  in 
respect  of  any  such  share  as  the  holder  thereof.    3  Edw.  VII., 
cap.  58,  sec.  98. 

Compare  8  Vic,  cap.  16,  sec.  18  (Imp.). 
Evidence  of  Transmission  in  case  of  death  is  in  practice  gen- 
erally furnished  by  depositing  a  certified  copy  of  the  letters 
probate  or  letters  of  administration  and,  if  required,  producing 
the  original  for  inspection.  In  Quebec  in  cases  of  intestacy 
evidence  of  the  death  of  the  shareholder,  the  birth  of  the  heirs 
and  other  evidence  of  heirship,  and  where  there  has  been  a 
partition,  a  copy  of  the  deed  of  partition  may  be  required: 
Abbott,  p.  48. 

Transfer  by  Implication.  "Where  the  number  of  qualification 
shares  to  be  held  by  a  director  was  increased  by  by-law  and  the 
secretary  allotted  to  the  director  enough  additional  shares  to 
qualify  him  and  he  subsequently  acted  as  director,  but  did  not 
formally  accept  the  new  shares,  he  was  nevertheless  held  bound 
to  pay  calls  upon  them:  Molineux  v.  London,  etc.,  Co.  (1902),  2 
K.B.  589 ;  so  also  where  a  transfer  to  a  person  who  subsequently 
acted  as  president  was  sworn  to,  but  no  formal  transfer  or  regis- 
tration was  produced,  it  was  held  that  as  he  could  not  have 
acted  as  president  without  these  shares,  there  was  sufficient 
evidence  of  a  transfer  to  him:  Hamilton  v.  Grant,  33  N.S.E. 
77,  30  S.C.R.  566.    "When  a  stock  certificate  is  deposited  by  way 
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of  equitable  mortgage  without  a  transfer  or  written  memo- 
randum the  mortgagee  does  not  thereby  become  the  owner,  but 
must  apply  for  an  order  for  transfer  and  foreclosure :  Harrold 
v.  Plenty  (1901),  2  Ch.  314,  and  even  where  there  has  been  a 
transfer  in  blank  by  way  of  equitable  mortgage  and  an  appli- 
cation by  him  for  registration  the  transferee  does  not  become 
the  legal  owner  of  the  stock  until  registration  actually  takes 
place:  Ireland  v.  Hart  (1902),  1  Ch.  522;  a  person  must  have 
a  present  absolute  right  to  registration  before  he  can  become 
the  legal  owner :  Societe  v.  Walker,  11  A.C.  20 ;  Moore  v.  North 
Western  Bank  (1891),  2  Ch.  599;  when  an  assignment  is  made 
to  a  person  who  does  not  register  and  subsequently  another 
assignment  is  made  to  a  person  who  has  himself  entered  on  the 
books  of  the  company  as  owner  of  the  shares  the  latter  takes 
priority:  Smith  v.  Walkerville,  23  A.R.  95. 

Transfer  by  Execution.  By  62  Yic.  (2),  cap.  7,  sec.  9, 
repealing  E.S.O.,  cap.  77,  see.  10,  shares  are  personal  property 
and  are  exigible  under  execution  and  by  sec.  11  the  sheriff  can 
make  the  seizure  by  serving  notice  of  the  writ  on  the  company 
and  thereupon  any  transfer  by  the  execution  debtor  will  be 
invalid  and  dividends  are  payable  to  the  sheriff  who  may  sell 
the  stock.  Where  seizure  could  not  be  made  under  execution 
the  practice  adopted  was  to  apply  by  petition  for  a  charging 
order  under  1  &  2  Vic,  cap.  110,  sec.  14,  and  3  &  4  Vic,  cap.  82, 
sec.  1  (Imp.),  upon  the  assumption  that  those  acts  were  in  force 
in  Ontario :  Allan  v.  Phelps,  23  Gr.  395 ;  Caffrey  v.  Phelps,  24 
Gr.  344,  but  even  where  the  stock  had  been  fraudulently 
assigned  to  prevent  seizure  the  statutes  did  not  apply:  Caffrey 
v.  Phelps,  supra. 

Transfer  in  Insolvency.  Under  former  insolvency  acts  the 
property  in  railway  stock  did  not  pass  unless  actually  assigned 
and  the  assignee  registered  as  owner:  Denison  v.  Smith,  43 
U.C.R.  503,  and  see  Brock  v.  Buttan,  1  U.C.C.P.  218. 

92.  The  company  shall  not  be  bound  to  see  to  the  execution  company 
•f  any  trust,  whether  express,  implied  or  constructive,  to  which toseeto" 
any  share  or  security  issued  by  it  is  subject,  whether  or  not  the  ot  trusts. 
company  has  had  notice  of  the  trust ;  and  it  may  treat  the  regis- 
tered holder  as  the  absolute  owner  of  any  such  share  or  security, 
and  shall  not  be  bound  to  recognize  any  claim  on  the  part  of 
any  other  person  whomsoever,  with  respect  to  any  such  share  or 
security,  or  the  dividend  or  interest  payable  thereon :  Provided, 
that  nothing  in  this  section  contained  shall  prevent  a  person 
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equitably  interested  in  any  such  share  or  security  from  procur- 
ing the  intervention  of  the  court  to  protect  his  rights.  3  Edw. 
¥11.,  cap.  58,  sec.  99. 

Liability  of  Trustees  or  Executors.  Where  an  executor 
assents  to  registration  of  his  testator's  shares  in  his  own  name, 
he  becomes  personally  liable  for  calls.  If  he  does  not  wish  to 
assume  such  liability,  he  should  have  a  reasonable  time  to  find 
a  purchaser  for  them:  Be  City  of  Glasgow  Bank,  4  A.C.  547; 
Buchan's  Case,  549,  583,  and  a  resignation  by  a  trustee  after 
a  company's  insolvency  will  not  relieve  him  from  liability: 
Bell's  Case,  Mitchell's  Case  and  Rutherford's  Case,  ibid.  Per 
Lord  Selborne,  "Trustees  have  not  in  any  proper  sense  of  the 
word  a  representative  character,  but  executors  have  *  *  * 
Having  representative  rights,  it  is  impossible  that  they  should 
not  be  entitled  to  produce  the  legal  evidence  of  them  to  the  com- 
panies for  the  purpose  of  having  their  title  in  some  way  recorded 
and  recognized  without  making  themselves  personally  liable:" 
Buchan's  Case,  4  A.C.  549,  at  p.  596.  Where  there  are  two  or 
more  trustees  they  are  jointly  and  severally  liable:  Cunning- 
hame  v.  City  of  Glasgow  Bank,  4  A.C.  607,  and  persons  holding 
shares  in  trust  for  the  company  are  personally  liable  to  the  lat- 
ter's  creditors:  Re  Ennis  v.  West  Clare  R.W.  Co.,  3  L.E.  (Ir.) 
187;  see  also  Barton  v.  London,  etc.,  R.W.  Co.,  24  Q.B.D.  77; 
Barton  v.  North,  etc.,  R.W.  Co.,  38  Ch.  D.  458. 

Liability  of  Company.  Apart  from  statute  a  company 
would  not  be  bound  to  see  to  the  execution  of  trusts  of  which 
it  has  no  notice:  Simpson  v.  Molsons  Bank,  18  L.N.,  at  p.  170. 
Under  the  statute  a  company  need  not  accept  or  preserve  any 
notices  of  equitable  interests  in  shares,  and  neither  it  nor  its 
officers  are  liable  for  a  breach  of  trust  by  the  holder  of  them: 
Per  Lord  Selborne,  Societe  v.  Walker,  11  A.C.  20,  at  p.  30  But 
probably  where  a  company  has  actual  knowledge  that  a  transfer 
is  a  breach  of  trust  it  would  be  liable,  but  a  strong  case  must 
be  made  out,  as  where  in  Quebec  shares  stood  in  the  name  of  a 
tutor  to  a  minor  the  company  must  be  taken  to  have  known  that 
under  Quebec  law  the  tutor  had  no  power  to  sell:  Bank  of 
Montreal  v.  Simpson,  14  Moore  P.C.  417;  Colonial  Bank  v. 
Williams,  15  A.C.  267. 

Liability  of  a  Purchaser  or  Transferee.  Where  shares  held 
"in  trust"  are  assigned  to  another  the  assignee  is  put  on  en- 
quiry to  see  that  the  assignor  has  power  to  sell :  Sweeny  v.  Bank 
of  Montreal,  12  S.C.R.  661,  12  A.C.  617;  Raphael  v.  McFadane, 
M.L.R.  5,  Q.B.  273,  18  S.C.R.  183. 
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93.  Every  shareholder  who  makes  default  in  the  payment  Non-pay- 
of  any  call  payable  by  him,  together  with  the  interest,  if  any,  =aiis. 
accrued  thereon,  for  the  space  of  two  months  after  the  time 
appointed  for  the  payment  thereof,  shall  forfeit  to  the  company 
his  shares  in  the  company,  and  all  the  profit  and  benefit  thereof. 

2.  No  advantage  shall  be  taken  of  the  forfeiture  unless  the  Procedure, 
shares  are  declared  to  be  forfeited  at  a  general  meeting  of  the 
company,  assembled  at  any  time  after  such  forfeiture  has  been 
incurred.    3  Edw.  VII.,  cap.  58,  sees.  102  and  103. 

Instead  of  the  words  "makes  default"  the  words  of  a  former 
statute  were  "neglects  or  refuses  to  pay  a  rateable  share  of  the 
calls." 

Compare  8  Vic,  cap.  16,  sees.  29,  30  and  31  (Imp.). 

In  general.  The  right  to  forfeit  is  cumulative  and  may  be 
exercised  concurrently  with  other  remedies :  Harris  v.  Dry  Dock 
Co.,  7  Gr.  450;  Great  Northern  B.W.  Co.  v.  Kennedy,  4  Ex. 
417;  Inglis  v.  Great  Northern  B.W.  Co.,  16  Jur.  895,  and  the 
company  is  not  restricted  to  its  rights  to  forfeit,  but  may  sue  for 
calls  instead:  Marmora  v.  Jackson,  9  U.C.R.  509;  Marmora  v. 
Murney,  1  U.C.C.P.  29 ;  Marmora  v.  Boswell,  ib.  175.  If  a  com- 
pany takes  a  note  in  payment  of  calls  on  condition  that  this 
note  is  simply  an  extension  of  time  and  that  the  shares  may  be 
forfeited  if  the  note  is  not  paid  it  is  within  its  rights  in  for- 
feiting on  the  non-payment  of  the  note :  Freeman  v.  Can. 
Guardian,  etc.,  Co.,  17  O.L.R.  296. 

Forfeiture  for  Shareholders'  Benefit.  Forfeiture  cannot  be 
employed  for  the  purpose  of  relieving  a  shareholder  from  lia- 
bility. It  must  be  exercised  by  the  directors  solely  with  a  view 
to  the  interests  of  the  Company:  Common  v.  McArthur, 
Q.R.  8  Q.B.  128,  29  S.C.R.  239,  and  as  this  power  is  vested  in 
directors  in  the  company's  interests  and  not  in  the  interests  of 
individual  shareholders  the  latter  cannot  compel  directors  to 
carry  out  a  contract  to  forfeit  his  shares :  Harris  v.  North 
Devon  B.W.  Co.,  20  Beav.  384;  Price  v.  Denbigh,  etc.,  B.W. 
Co.,  38  L.J.  Ch.  461. 

Belief  Against  Forfeiture.  Where  a  forfeiture  has  been  pro- 
perly declared  a  shareholder  is  not  entitled  to  set  it  aside: 
Sparks  v.  Liverpool  Waterworks,  13  Ves.  428 ;  Naylor  v.  South 
Devon  B.W:  Co.,  1  DeG.  &  S.  32.  Nor  (in  Nova  Scotia)  can 
such  a  claim  for  relief  be  set  up  in  an  action  for  foreclosure 
brought  by  the  company:    Canadian,    etc.,    Co.  v.    Bums,  34 
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N.S.R.  303,  but  mere  delay  for  three  years  on  the  part  of  a 
deceased  shareholder's  representatives  in  bringing  action  is  no 
defence  to  an  illegal  forfeiture :  Glass  v.  Hope,  14  Gr.  484,  16 
Gr.  420. 

Requirements  of  the  Statute  must  be  strictly  complied  with 
and  where  the  notice  of  a  call  claims  interest  from  date  of 
notice  instead  of  from  date  fixed  for  payment,  there  can  be  no 
forfeiture :  Johnson  v.  Lyttle,  5  Ch.  D.  687,  and  where  no  time 
was  limited  by  by-law  for  forfeiting  the  shares  and  the  statute 
did  not  fix  the  time,  the  forfeiture  was  illegal:  Armstrong  v. 
Merchants,  etc.,  Co.,  37  Can.  L.J.  Ill ;  and  where  a  declaration 
of  forfeiture  by  directors  has  not  been  confirmed  by  a  general 
meeting  it  will  be  invalid  and  will  -be  no  answer  to  an  action  for 
calls  due  on  the  shares:  London,  etc.,  R.W.  Co.  v.  Fairclough, 
3  Scott  N.R.  68,  2  M.  &  G.  674 ;  and  the  mere  fact  that  a  share- 
holder has  not  paid  his  calls  and  to  the  knowledge  of  the  com- 
pany has  treated  his  shares  as  forfeited  will  not  work  a  for- 
feiture: Ontario,  etc.,  Co.  v.  Ireland,  5  U.C.C.P.  135;  nor  will 
a  mere  resolution  of  the  directors  declaring  a  forfeiture  oper- 
ate as  a  valid  forfeiture  of  shares:  Smith  v.  Lynn,  3  E.  &  A. 
(Upper  Canada)  201 :  Fraser  v.  Robertson,  13  U.C.C.P.  184. 

Effect  of  94.  Every  shareholder'  so  forfeiting  shall  be  by  such  for- 

t'(*rfpi  turc 

feiture  relieved  from  liability  in  all  actions,  suits  or  prosecu- 
tions whatsoever  which  may  be  commenced  or  prosecuted  against 
him  for  any  breach  of  the  contract  existing  between  such  share- 
holder and  the  other  shareholders  by  reason  of  such  shareholder 
having  subscribed  for  or  become  the  holder  of  the  shares  so 
forfeited.     3  Edw.  VII.,  cap.  58,  sec.  104. 

The  section  of  the  Act  of  1903  read  every  such  forfeiture 
shall  be  an  indemnification  to  and  for  every  shareholder  so  for- 
feiting against  all  actions,  etc. 

The  words  "against  him"  and  "existing"  are  also  new  and 
the  former  section  concluded  "between  such  shareholder  and  the 
other  shareholders  with  regard  to  carrying  on  the  undertaking." 

Prior  to  the  Act  of  1903  this  section  contained  the  words, 
"or  other  agreements"  after  "breach  of  contract." 

This  section  has  reference  to  the  correlative  rights  and  duties 
of  shareholders  inter  se  and  can  hardly  be  construed  to  refer  to 
the  rights  and  liabilities  between  the  company  as  an  independent 
entity  and  its  shareholders ;  for  as  already  shown  the  right  to 
sue  for  calls  and  the  right  to  forfeit  are  cumulative.  See  Har- 
ris v.  Dry  Dock  Co.,  7  Grant  450,  and  notes  to  section  93,  su<pra. 
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95.  The  directors  may,  subject  as  hereinafter  provided,  sell,  sale  of 

.  .  .  ,  'forfeited 

either  by  public  auction  or  private  sale,  any  shares  so  declared  shares, 
to  be  forfeited,  upon  authority  therefor  having  been  first  given 
by  the  shareholders,  either  at  the  general  meeting  at  which 
such  shares  were  declared  to  be  forfeited,  or  at  any  subsequent 
general  meeting. 

2.  The  directors  shall  not  sell  or  transfer  more  of  the  shares  Limitation. 
of  any  such  defaulter  than  will  be  sufficient,  as  nearly  as  can  be 
ascertained  at  the  time  of  such  sale,  to  pay  the  arrears  then  due 

from  such  defaulter  on  account  of  any  calls,  together  with  inter- 
est, and  the  expenses  attending  such  sale  and  declaration  of 
forfeiture. 

3.  If  the  money  produced  by  the  sale  of  any  such  forfeited  Surplus 
shares  is  more  than  sufficient  to  pay  all  arrears  of  calls  and  de?au?ter° 
interest  thereon  due  at  the  time  of  such  sale,  and  the  expenses 
attending  the   declaration  of   forfeiture  and  the   sale  of  such 
shares,  the  surplus  shall,  on  demand,  be  paid  to  the  defaulter. 

4.  If   payment  of    such  arrears  of    calls    and  interest    and  Payment  of 

arrears  be- 

expenses  is  made  before  any  share  so  forfeited  and  vested  in  the  fore  sale, 
company  is  sold,  such  share  shall  revert  to  the  person  to  whom 
it   belonged    before    such    forfeiture,    who  shall  be    entitled 
thereto  as  if  such  calls  had  been  duly  paid. 

5.  Any  shareholder  may    purchase  any    forfeited    share  soAnyenare- 

holder  may 

sold.    3  Edw.  VII.,  cap.  58,  sec.  105.  purchase. 

Compare  8  Vic,  cap.  16,  sees.  32,  34  &  35  (Imp.).  This 
section  is  substantially  the  same  as  in  the  Act  of  1903.  In  the 
Act  of  1903  the  section  (105  in  that  Act)  was  considerably 
changed  from  the  former  section  83  of  51  Vic,  cap.  29. 

Under  the  former  section  83  the  terms  on  which  directors 
might  sell  were  expressed  in  somewhat  wider  language  and  they 
were  given  power  to  sell  unissued  shares  and  to  pledge  such 
shares  for  repayment  of  loans  to  the  company.  These  powers 
are  not  now  conferred  except  so  far  as  the  power  of  directors  to 
receive  subscriptions  and  allot  stock  under  sections  81  to  86, 
ante,  gives  the  right  to  deal  with  any  unissued  stock. 

Notice  of  Sale.  An  omission  to  state  in  a  notice  of  sale  the 
amounts  previously  paid  on  the  shares  will  not  affect  the  valid- 
ity of  the  sale:  Gilman  v.  Royal,  etc.,  Co.,  M.L.R.  1,  S.C.  1.   It 
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seems  that  notice  of  intention  to  forfeit  having  been  given  no 
further  notice  that  forfeiture  has  taken  place  or  that  a  sale  will 
be  made  need  be  given :  Be  North  Hallenbeagle,  etc.,  Co.,  36  L  J 
Ch.  317. 

Public  Auction  or  Private  Sale.  A  private  sale  made  in 
good  faith  and  in  the  interests  of  the  company  will  not  be  dis- 
turbed: Gilman  v.  Royal,  etc.,  Co.,  supra,  at  p.  11. 

Bights  of  Purchaser.  A  purchaser  of  foreited  shares  is  not 
liable  for  calls  due  before  forfeiture;  but  he  cannot  vote  upon! 
shares  while  calls  due  by  the  original  holder  remain  unpaid: 
Bandt  v.  Wainwright  (1901),  1  Ch.  184,  see  section  106,  infra. 
Under  the  English  Companies  Act,  1862,  Table  A.,  Art.  22, 
sched.  1,  a  purchaser  of  shares  forfeited  for  non-payment  of 
calls  takes  them  free  from  liability  for  any  call  prior  to  the 
date  of  forfeiture;  but  he  is  nevertheless  liable  for  any  calls 
that  may  be  thereafter  made:  Bandt  v.  New  Balkis  (1903),  1 
KB.  461. 


certificate         96.  A  certificate  of  the  treasurer  of  the  company  that  any 
toconsti-    share  of  the  company  has  been  declared  forfeited  for  non-pay- 

tutetitla.  , 

ment  of  any  call,  and  that  such  share  has  been  purchased  by  a 
purchaser  therein  named  shall,  together  with  the  receipt  of  the 
treasurer  of  the  company  for  the  price  of  such  share,  constitute 
a  good  title  thereto. 


To  be 
registered. 


Purchase 
money. 


Irregu- 
larity. 


2.  Such  certificate  shall  be  by  the  treasurer  registered  in  the 
name  and  with  the  place  of  abode  and  occupation  of  the  pur- 
chaser, and  shall  be  entered  in  the  books  to  be  kept  by  the  com- 
pany, and  such  purchaser  shall  thereupon  be  deemed  to  be  the 
holder  of  such  share. 

3.  The  purchaser  shall  not  be  bound  to  see  to  the  application 
of  the  purchase  money. 

4.  The  title  of  the  purchaser  to  such  share  shall  not  be 
affected  by  any  irregularity  in  the  proceedings  in  reference  to 
such  sale.     3  Edw.  VII.,  cap.  58,  sec.  106. 

Compare  8  Vic,  cap.  16,  sec.  33  (Imp.).  For  the  effect  of  a 
certificate  granted  by  a  company  see  notes  to  section  87,  ante. 
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97.  Any  shareholder  who  is  willing  to  advance  the  amount  of  share 
his  shares,    or  any   part  of   the   money  due   upon  his  shares,  may 

advance. 

beyond  the  sums  actually  called  for,  may  pay  the  same  to  the 
company. 

2.  Upon  the    principal  moneys  so    paid  in    advance,  or    so  interest, 
much  thereof  as,  from  time  to  time,  exceeds  the  amount  of  the 

calls  then  made  upon  the  shares  in  respect  of  which  such 
advance  is  made,  the  company  may  pay  such  interest  at  the 
lawful  rate  of  interest  for  the  time  being,  as  the  shareholders, 
who  pay  such  sum  in  advance,  and  the  company  agree  upon. 

3.  Such  interest  shall  not  be  paid  out  of  the  capital  sub- No  interest 
scribed.     3  Edw.  VII.,  cap.  58,  sec.  107.  capital. 

See  note  to  sec.  133  ' '  Interest  on  amount  called  in. ' ' 

98.  Every  shareholder  shall  be  individually  liable  to  the  i4mite«i 
creditors  of  the  company  for  the  debts  and  liabilities  of  the 
company  to  an  amount  equal  to  the  amount  unpaid  on  the  stock 
held  by  him,  and  until  the  whole  amount  of  his  stock  has  been 
paid  up :  Provided  that  no  action  shall  be  instituted  or  main- 
tained against  any  such  shareholder  in  respect  of  his  said  liabil- 
ity until  an  execution  at  the  suit  of  the  creditor  against  the  com- 
pany has  been  returned  unsatisfied  in  whole  or  in  part.  3  Edw. 
VII.,  cap.  58,  sec.  108. 

Compare  8  Vic,  cap.  10,  sees.  36  and  37  (Imp.).  See  also 
notes  to  sections  125  and  130,  infra. 

Bight  to  Inspect  Register.  In  England  an  express  right  to 
inspect  the  register  is  given  for  the  purpose  of  finding  whether 
a  person  is  a  shareholder  or  not;  and  the  right  to  inspect  in- 
cludes the  right  to  take  copies:  Mutter  v.  Eastern,  etc.,  Il.W. 
Co.,  4  Times  L.R.  377 ;  Header  v.  Isle  of  Wight  Co.,  9  W.R. 
750;  Reg.  v.  Derbyshire,  etc.,  B.W.  Co.,  3  E.  &  B.  784;  no  such 
right  is  given  under  this  statute,  and  as  the  remedy  is  a  purely 
statutory  one  it  may  be  that  the  creditor  will,  in  Canada,  have 
no  right  to  an  inspection. 

Issue  of  Shares  at  a  Discount.  By  sec.  83  of  the  Railway 
Act  of  1888,  directors  might  sell  unissued  stock  upon  such  terms 
and  in  such  manner  as  they  saw  fit,  provided  the  terms  were 
ratified  by  the  shareholders  and  by  section  39  they  might  allot 
shares  at  par  in  payment  for  right  of  way,  plant,  rolling  stock 
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or  materials  of  any  kind  and  in  payment  for  services  of  con- 
tractors and  engineers.  These  provisions  are  not  embodied  in 
the  Act  of  1903  or  in  the  present  Act  and  as  there  is  no 
statutory  authority  for  issuing  stock  in  payment  for  services 
rendered  or  at  less  than  its  full  value  the  question  now  depends 
solely  upon  common  law  principles.  At  common  law  it  may  now 
probably  be  said  that  the  attempt  to  make  partially  paid  up 
shares  fully  paid  up  is  in  effect  an  illegal  reduction  of  the 
capital  stock  and  is  prima  facie  illegal :  Mclntyre  v.  McCracken, 
1  A.R.  1  (reversed,  but  not  on  this  point,  1  S.C.R.  479) ;  Be 
Ontario,  etc.,  Co.,  24  O.R.  216,  21  A.R.  646,  an  appeal  in  which 
was  quashed :  see  24  S.C.R.  716 ;  and  ' '  there  can  be  no  doubt  that 
the  original  subscribers  who  had  not  paid  up  the  whole  amount 
of  their  stock  would  be  liable  to  creditors,  though  as  between 
themselves  and  the  directors,  if  all  had  agreed  to  pay  a  less 
sum  than  was  due  such  agreement  might  be  valid  and  binding:" 
Ritchie,  C.  J.,  McCracken  v.  Mclntyre,  1  S.C.R.,  at  p.  492;  see 
also  Benner  v.  Currie,  36  U.C.R.  411;  McGregor  v.  Currie,  26 
U.C.C.P.  55;  Be  Railway,  etc.,  Co.  (1895),  1  Ch.  255;  Ooregum 
v.  Roper  (1892),  A.C.  125;  Walsh  v.  North-West,  etc.,  Co.,  11 
Man.  L.R.  629 ;  29  S.C.R.  33. 

As  stated  above  an  issue  at  a  discount  may  be  legal  as 
between  shareholders  where  all  concur  in  it :  Bloomenthal  v. 
Ford  (1897),  A.C.  156;  Welton  v.  Saffery,  ibid.  299;  Fraser  v. 
Gallagher,  5  B.C.R.,  at  p.  93,  and  so  also  where  creditors  suffer 
no  injury  from  the  discount :  Re  Owen  Sound,  etc.,  Co.,  21  O.R. 
349,  but  this  case  has  been  doubted:  White's  Canadian  Com- 
pany Law,  81.  Where  a  transferee  of  shares  stated  to  be  fully 
paid  up  purchases  them  without  notice  that  they  were  issued 
at  a  discount  the  company  is  estopped  from  denying  that  they 
are  fully  paid  and  neither  the  company  nor  a  creditor  can 
recover  the  amount  unpaid:  McCraken  v.  Mclntyre,  1  S.C.R. 
479,  reversing  1  A.R.  1,  and  affirming  the  judgment  reported 
37  U.C.R.  422 ;  and  the  burden  of  proving  that  transferee  had 
notice  of  the  issue  at  a  discount  lies  upon  the  person  alleging 
such  notice:  Burkinshaw  v.  Nicolls,  3  A.C.  1004. 

Payment  in  "Money's  Worth."  At  common  law,  shares  may 
be  fully  paid  for,  not  only  by  money,  but  by  money's  worth 
and  where  there  is  no  fraud  the  court  will  not  enquire  into  the 
value  of  the  article  taken  in  payment :  Jones  v.  Miller,  24  O.R- 
268 ;  Lindley  on  Companies,  5th  Ed..  785 ;  Brice  on  Ultra  Tires, 
3rd  Ed.,  298,  quoted  and  adopted:  Re  Hess,  23  S.C.R.  644,  at 
p.  654,  but  where  a  promoter  attempts  to  sell  a  property  in  pay- 
ment for  shares  through  the  medium  of  directors  who  are  not 
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independent  of  him,  the  contract  may  be  rescinded  provided  the 
parties  may  be  restored  to  their  original  position;  Be  Hess, 
supra.  Under  Quebec  law  where  shares  must  be  paid  for  as 
required  by  statute  in  cash,  it  has  been  held  that  where  the 
transaction  has  been  fair  and  the  consideration  sufficient  any- 
thing which  in  law  would  support  a  plea  for  payment  may  be 
treated  as  a  payment  in  cash :  Larocque  v.  Beauchemin,  Q.R.  9, 
S.C.  73,  (1897),  A.C.  358;  adopting  Spargo's  Case,  L.R.  8,  Ch. 
407;  see  also  Moore  v.  McKinnon,  21  U.C.R.  140;  North  Syd- 
ney, etc.,  Go.  v.  Higgins  (1899),  A.C.  263,  and  notes  to  section 
81,  ante.  Where  a  mortgagee  agreed  to  lend  $100,000  to  a  com- 
pany in  consideration  amongst  other  things,  of  getting  68  fully 
paid  shares  of  the  company  and  a  shareholder  who  held  that 
number  of  shares  on  which  only  40  per  cent,  had  been  paid 
agreed  to  transfer  them  to  the  mortgagee  as  75  fully  paid 
shares  on  account,  if  the  company  would  adopt  that  method  of 
dealing  with  them,  it  was  held  that  as  the  creditors  had  got  the 
benefit  of  the  money  and  the  transaction  was  unobjectionable  as 
regards  them,  neither  they  nor  the  company  would  now  allege 
that  there  was  anything  still  owing  on  them:  Neelon  v. 
Thorold,  20  O.R.  86,  18  A.R.  658,  22  S.C.R.  390. 

Form  of  Creditors'  Action.  Formerly  where  a  judgment 
creditor  of  a  company  sought  relief  against  a  person  not  a 
party  to  the  record  (which  is  the  case  where  he  seeks  to  recover 
from  a  shareholder)  the  proper  remedy  was  by  way  of  scire 
facias:  Hitchens  v.  Kilkenny  B.W.  Co.,  10  C.B.  160;  Givatkin 
v.  Harrison,  36  U.C.R.  478;  Page  v.  Austin,  26  U.C.C.P.  110; 
but  in  Ontario  Courts  the  remedy  was  almost  from  the  begin- 
ning by  writ  of  summons ;  Hagarty,  C.  J.  O.  Brice  v.  Munro, 
12  A.R.  453,  at  p.  461,  citing  Tyre  v.  Wilkes,  13  U.C.R.  482, 
18  U.C.R.  46  and  126;  Moore  v.  Eirkland,  5  U.C.C.P.  452; 
Jenkins  v.  Wilcock,  11  U.C.C.P.  505;  Fraser  v.  Hickman,  12 
U.C.C.P.  584.  In  Quebec  the  remedy  is  by  writ  of  summons: 
White,  p.  220.  It  is  probable  that  the  changes  in  practice  in 
most  Provinces  where  scire  facias  would  formerly  have  been 
applicable,  have  substituted  an  application  for  revivor  or  a 
summary  motion  to  the  court  for  the  older  procedure :  See 
Hamilton  v.  Stewiacke,  etc.,  R.W.  Co.,  30  N.S.R.  10,  at  pp.  14 
and  15.  On  an  application  for  scire  facias  it  was  sufficient  to 
raise  a  prima  facie  case  that  a  person  was  a  shareholder :  Bas- 
trirk  v.  Derbyshire  B.W.  Co.,  9  Ex.  149;  Hamilton  v.  Stewi- 
acke, etc.,  B.W.  Co.,  33  Can.  L.J.  542;  but  the  mere  fact  that 
a  person  had  paid  a  deposit  was  not  sufficient  prima  facie  evi- 
dence: Edwards  v.  Kilkenny,  etc.,  B.W.  Co.,  14  C.B.N.S.  526. 
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Now,  however,  the  claim  is  generally  made  in  an  action  brought 
direct  against  a  shareholder  as  appears  from  Brice  v.  Mmro 
and  other  cases  cited  above. 

Conditions  Precedent  to  Action.  It  is  not  necessary  that 
calls  should  be  made  by  directors  before  a  creditor  can  bring 
his  action:  Moore  v.  Kirkland,  5  U.C.C.P.  452;  Jenkins  v.  Wil- 
cock,  11  U.C.C.P.  505,  but  he  must  show  that  an  execution 
against  the  company  has  been  returned  nulla  bona-.  Moore  v. 
Kirkland,  supra;  Tyre  v.  Wilkes,  18  U.C.R.  46;  but  execution 
need  not  be  levied  in  all  countries  where  the  railway  has  had 
property;  one  return  of  nulla  bona  is  enough,  and  if  there  is 
property  of  the  company  elsewhere  which  is  liable  to  execution 
the  shareholder  must  prove  it:  Jenkins  v.  Wilcock,  supra. 
Where  judgment  has  been  obtained  against  a  company  whose 
head  office  is  in  another  province  it  is  sufficient  if  execution 
there  has  been  returned  nulla  bona  without  issuing  execution 
in  the  province  where  judgment  is  sought  against  the  share- 
holder :  Brice  v.  Munro,  12  A.R.  453,  and  it  is  not  necessary 
that  the  sheriff's  return  of  nulla  bona  should  be  actually  filed 
at  the  commencement  of  proceedings  against  the  shareholder: 
Ilfracombe,  etc.,  R.W.  Co.  v.  Devon,  etc.,  R.W.  Co.,  L.R.  2, 
C.P.  15.  Where  a  director  had  stated  there  were  no  funds 
to  pay  creditors  this  was  (in  England)  a  waiver  of  the  neces- 
sity for  execution  against  the  company:  Devereux  v.  Kilkenny 
R.W.  Co.  5  Ex.  834.  The  mere  fact  that  a  sheriff  to  whom  a 
judgment  creditor's  writ  was  directed  became  a  director  of  the 
defendant  company  between  the  date  of  delivering  the  writ  to 
him  and  the  date  of  its  return  nulla  bona  does  not  invalidate 
proceedings:  Smith  v.  Spencer,  12  U.C.C.P.  277. 

Nature  of  Creditor's  Remedy — Set  off.  In  Woodruff  v. 
Peterborough,  22  U.C.R.  274,  at  page  281,  Hagarty,  J.,  states 
(quoting  Ness  v.  Angus,  3  Ex.,  805  and  Ness  v.  Armstrong.  4 
Ex.  21  that  "a  remedy  like  the  present  given  by  express 
enactment  and  opposed  to  the  common  law  must  be  strictly 
pursued  and  no  defendant  can  be  made  liable  except  he  he 
brought  within  the  express  words  of  the  statute,  whatever 
equity  may  be  created  as  between  him  and  the  company  or  the 
stockholders;"  and  therefore  where  a  municipality  had  sub- 
scribed for  stock  under  C.S.C.,  cap.  66,  sec.  8,  and  instead  of 
paying  the  amount  of  its  subscriptions  to  the  company  had 
paid  it  to  the  contractors  as  the  work  progressed,  it  was  held 
that  this  was  a  sufficient  payment  and  the  creditor  could  not 
recover.  In  Smart  v.  McBeth,  13  U.C.C.P.  27,  at  p.  29, 
Draper,  C.  J.,  says  "The  plaintiff  is  suing  on  a  cause  of  action 
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strictly  his  own;  his  declaration  founded  on  the  statute  is  a 
declaration  on  a  specialty:  Cork,  etc.,  B.W.  Co.  v.  Goode,  13 
C.B.  826;  and  the  defendant  pleads  by  way  of  set  off  a  simple 
contract  cause  of  action  between  himself  and  the .  company  of 
which  he  is  a  stockholder.     This  is  pleaded  as  a  set  off,  not  as 
a  payment  of  the  stock,  but  as  a  substitution  for   such  pay- 
ment; if  when  this  action  was  brought  the  stock  was  unpaid 
the  statutes  from  that    moment  give    the    plaintiff  a    right  to 
recover,  and  it  seems  to  me  impossible  to  hold  that  this  right 
can  be  defeated  by  the  subsequent  election  of  the  defendant 
*     *     *     to  convert  a  claim  upon  them  into  a  payment  of 
the  stock."    Accordingly  it  was  there  held  that  in  an  action  by 
a  creditor  the  shareholder  could  not  set  off  a  debt  due  by  the 
railway.     In  McBeth  v.  Smart,  14  Gr.  298,  this  view  was  up- 
held and    the  nature  of    the  action    is    further    discussed  by 
Draper,  C.  J.,  at  p.  310,  and  the  result  was  that  no  set  off  was 
allowed  because  (1)  as  no  calls  had  been  made  by  the  company 
there  was  nothing  due  to  the  company  to  be  set  off  against  the 
shareholder's  claim  against  it  if  the  shareholder  had  sued  the 
company,  p.  312.     (2)    The  creditor  has  rights  distinct   from 
those  of  the  company  and  defences  which  can  be  set  up  against 
the  latter  cannot  be  set  up  against  the  creditor,  p.  315.     This 
ease  has  been  more  than  once   discussed    (see  Field  v.   Gallo- 
way, 5  O.R.  502,  at  p.  515;  Holmes  v.  Stewiacke  B.W.  Co.,  32 
N.S.R.  395,  at  pp.  403  and  404).     In  Bylands  v.  DeLisle,  L.R. 
3,  P.C.  17,  on  appeal  from  12  L.C.J.  29,  14  L.C.J.  12,  the  same 
rules  were  adopted;  and  see  also  Maritime  Bank  v.  Troop,  16 
S.C.R.,  at  p.  459.     It  follows,  therefore,  that  in  the  matter  of 
equitable  set  off  the  creditor  is  in  a  better  position  than  the 
company:  McCracken  v.  Mclntyre,  1  S.C.R.  544,  and  it  would 
appear  to  be  doubtful  from  the  previous  cases  and  from  Moore 
v.  McKinnon,  21  U.C.R.  140,  whether  any  set  off  against  the 
company  can  be  pleaded.     In  the  last  case  the  shareholder  had 
agreed  to  convey  land  to  a  company,  but  the  agreement  had 
not  been  carried  out  nor  any  deed  given;  it  was  held,  there- 
fore, that  no  set  off  could  be  allowed  as  no  money  was  then  pay- 
able in  respect  to  the  land,  and  Fraser  v.  Bobertson,  13  TJ.C. 
C.P.  184,  is  a  decision  to  the  same  effect,  and  see  Be  Wiarton, 
10  O.L.R.  219. 

Where  Actions  Should  he  Brought.  The  cause  of  action 
arises  where  the  company  has  its  principal  office  and  where 
judgment  is  obtained  and  execution  issued,  and  not  where  the 
stockholder  subscribed  for  his  shares,  if  the  latter  is  outside 
the  district  of  the  head  office:  Welch  v.  Baker,  21  L.C.J.  97; 
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but  see  also  Brice  v.  Munro,  12  A.R.  453,  where  an  action  was 
successfully  brought  in  Ontario  against  a  shareholder  of  a  com- 
pany whose  head  office  was  in  another  province. 

Defences  to  a  Creditor's  Action.     The  following  defences 
have  been  allowed ;  payment  in  good  faith  by  a  shareholder  to 
another  judgment  creditor:  Nasmith  v.  Dickey,  42  U.C.R.  350, 
44  U.C.R.  414.     Payment  by  a  municipality  to  a  contractor: 
Woodruff  v.  Peterborough,  22  U.C.R.    274,  or    by   debentures 
instead  of  in  cash:  Higgins  v.  Whitbij,  20  U.C.R.  296.    That 
subscriptions  were  conditional  upon  the  performance  of  some 
act  by  the  company  where  such  condition  was  not  fulfilled: 
Rodgers  v.  Laurin,  13  L.C.J.  175,  and  notes  to  sees.  81,  82,  99. 
A  compromise  made  with  directors  prior  to  the  creditor's  action 
in  good  faith   whereby  the    shareholder's    liability    has  been 
released:  Dixon  v.  Evans,  L.R.  5,  H.L.  606.    That  snares  though 
issued  at  a  discount  were  acquired  by  the  original  holder  in 
good  faith  as  fully  paid  up :  McCracken  v.  McKinnon,  1  S.C.R. 
479;  Burkinshaw  v.  Nicolls,  3  A.C.  1004.    That  no  notice  of 
allotment  had  been  sent  to  a  subscriber  within  a  reasonable 
time:  Nasmith  v.  Manning,  29    U.C.C.P.    34,  5    A.R.  126,   a 
S.C.R.  417  (but  see  Nelson  v.  Pellatt,  4  O.L.R.  481,  where  this 
case  was  explained).    That  changes  in  the  capital  stock  or  the 
character  of  the  company  have  been  made  after  subscription 
and  before  allotment  and  the  shareholder  has   not   acquiesced 
therein  or  been  guilty  of  laches:  Stevens  v.  London,  15  O.E. 
75.    That  new  shares  were  issued  and  allotted  before  all  shares 
previously  created  had  been  taken  up  and  paid  for;  and  that 
the  new  allotment  being  therefore  invalid  the  new  shares  were 
not  legally  shares  at  all  and  the  holder  could  not  be  liable  on 
them:  Page  v.  Austin,  7  A.R.  1,  10  S.C.R.  132.     That  there 
has  been  such  a  non-compliance  with  the  Act  of  Incorporation 
as  has  in  fact  prevented  the  company  from  legally  coming  into 
existence  at  all:  Quebec,  etc.,  R.W.  Co.  v.  Dawson,  1  L.C.R. 
366.    That  the  judgment  previously  obtained  against  the  com- 
pany had  been  obtained  by  fraud  or  that  it  had  not  been  duly 
served  with  notice  of    action:  Harvey  v.  Harvey,  9   A.R.   91. 
That  there  had  been  no  sufficient  subscription  by  the  share- 
holder, but  a  mere  entry  of  shares  in  his  name  in  the  stock 
book  by  the  secretary:  Ingersoll  v.  McCarthy,  16  U.C.R.  162. 
That  the  number  of  shares  which  the  subscriber  agreed  to  take 
was  left  blank,  but  afterwards  increased  without  his  authority: 
Cote  v.  Stadacona,  6  S.C.R.  193.     That  a  sufficient  transfer  of 
shares  had  been  made  by  the  subscriber  bona  fide  to  another 
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person:  Hamilton  v.  Grant,  33  N.S.R.  77;  30  S.C.R.  566;  Hamil- 
ton v.  Holmes,  33  N.S.R.  100. 

The  Following  Defences  Have  Been  Unsuccessful:  That  a 
payment  had  been  made  by  a  shareholder  to  a  previous  judg- 
ment creditor;  where  the  payment  was  merely  colorable  and 
the  payee  was  in  effect  a  trustee  for  him.:  Nasmith  v.  Dickey, 
42  U.C.R.  350,  44  U.C.R.  414;  that  payment  had  been  made  to 
the  defendant's  railway  company  in  an  action  brought  before 
the  creditor's  where  the  payment  was  not   made  in  ignorance 
of  the  latter 's  claim:  Tyre  v.  Wilkes,  14  U.C.R.  482.    That  the, 
company's  charter  has  expired  for  non-performance  of  condi- 
tions or  failure  to  begin    operations    within  the    time  therein 
limited:  City  of  Toronto  v.  Crookshank,  4  U.C.R.  309;  Bay  v. 
Blair,  12   U.C.C.P.  257.     That   a   company  has   ceased  to   do 
business :  Hughes  v.  Lalonde,  18  R.L.  205.  That  there  have  been 
irregularities  in  the  nomination    or    appointment  of    directors 
who  allotted  the  stock :  Byland  v.  Ostell,  2  L.C.J.  274 ;  Boss  v. 
Canada,  etc.,  Co.,  5  L.N.   23 ;   Windsor  v.  Lewis,  4  L.N.  331, 
26  L.C.J.  29;  that  subscriptions  had  been  made  conditionally 
upon  the  performance  of  a  promise  made  by  an  agent  of  the 
company  having  no  authority  to  bind  it:   Wilson  v.   Ginty,  3 
A.R.  124,  and  see  notes  to  sees.  81,  82  and  99,  ante.   That  there 
were  irregularities  in  the  allotment,  but  it  had  appeared  that 
the  shareholder  had  nevertheless  made  a  payment  on  account 
of  calls:  Be  Standard  Fire;  Caston's  Case,  12  S.C.R.  644.  That 
the  directors    have    not    made    calls:   Cockbum  v.    Starnes,  2 
L.C.J.  114;  that  a  surrender  of  shares  had  been  made  by  the 
shareholder  to  the  company:  Boss  v.  Fiset,  8  Q.L.R.  251.  That 
certificates   for    script  allotted   were   merely    delivered   to  the 
company's  broker  to  be  delivered  to  a  shareholder  and  did  not 
reach  the  latter  where  he  had  by  his  laches  acquiesced  in  this 
improper  delivery :  Denison  v.  Leslie,  43  U.C.R.  22,  3  A.R.  536. 
That  there  was  a  divergence  between  the  prospectus  and  charter 
of  which  the   shareholder   was   ignorant,  if   the   company  has 
failed,  and  the  defendant  might  by  due  diligence  have  discov- 
ered   the    difference:   Oakes  v.   Turquand,  L.R.    2    H.L.    325. 
That  the  shares  have  been  forfeited,  but  the  forfeiture  was  not 
in  accordance  with  the  charter  or  statute  governing  the  com- 
pany: Smith  v.  Lynn,  3  Error  &  Appeal  (Upper  Canada)  201. 
That  a  subscriber  Was  agent  for  another  though  he  had  sub- 
scribed in  his  own  name;  but  in  Quebec  the  agent  might  be 
entitled  to  sue  the  principal  also :  Molsons  Bank  v.  Stoddard, 
M.L.R.  6  S.C.  18.    That  a  transfer  of  the  shares  had  been  made 
after  a  return  of  nutla  bona  to  an  execution  against  the  com- 

9 — E.L. 
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pany :  Nixon  v.  Green,  11  Ex.  550 ;  Nixon  v.  Brownlow,  2  H.  & 
N.  455,  3  H.  &  N.    686 ;  and  in   Quebec  it  was  held  that  not- 
withstanding the  transfer  by  the  shareholder  of  his  shares  pre- 
vious to  the  creditor's  action  the  latter  could  recover  if  the 
debt  became  due    while  the  shares    stood  in    the    defendant's 
name  in  the  company's  books:  Cockbum  v.  Beaudry,  2  L.C.J. 
283,  but  this  is  doubted  by  Abbott  on  Eailway  Law,  pp.  42  and 
59,  and  see  Hamilton  v.  Grant,  33  N.S.R.  77,  30  S.C.R.  566,  a 
case  where  shares  held  by  a  shareholder  had  been  transferred 
to  another,  but  if  the  transfer  had  been  registered  in  the  com- 
pany's books  at  all,  the  register  was  lost  and  it  was  decided 
that  the   shares  were    nevertheless  duly  transferred  as  it  ap- 
peared that  the  transferee  had  acted  for  some  time  as  presi- 
dent of  the  company,  and  the  only  way  he  could  have  held  the 
necessary  qualification  shares  was  by  transfer  from  the  defen- 
dant.    This  was  decided  upon  the  provisions  of  Nova  Scotia 
statutes,  but  seems  to  apply  to  cases  under  the  Dominion  Rail- 
way Act  as  well.    It  would  appear  from  the  head  note  to  the 
report  of  that  case  in  the  Supreme    Court  that  a  mere  lorn 
fide  transfer  even  without  registration,  might  relieve  a  share- 
holder from  liability,  but  an  examination  of  the  judgment  of 
Sedgwick,  J.,  shows  that  it  was  inferred  from  surrounding  cir- 
cumstances that  the  transfer  was   duly  made  upon  the  com- 
pany's stock  list  or  register  -and  had  been  lost:  See  30  S.C.E. 
at  p.  573.      A  shareholder  can    not    go    behind  a   judgment 
obtained  by  a  judgment  creditor  against  the  company  except 
to  show  fraud  and  collusion  or  that  the  subject  matter  of  the 
recovery  was  foreign  to  the  affairs  of  the  corporation:  Bay  v. 
Blair,  12  U.C.C.P.  257 ;  and  he  cannot  show  that  the  contract 
on  which  the  creditor    recovered    judgment    against  the  com- 
pany was  usurious  and  therefore  illegal  and  void:  Fraser  v. 
Hickman,  12  U.C.C.P.  584.    The  mere  existence  of  assets  belong- 
ing to   the    company   against  which  execution  had  not  been 
levied,  but  which  were  wholly  insufficient  to  satisfy  the  debt 
{Ilfracombe  B.W.  Co.  v.  Poltimore,  L.R.  3  C.P.  288)  and  the 
suggestion  that  an  Act  of  Parliament  incorporating  the  com- 
pany was  obtained  by  fraud  of  the  judgment  creditor  are  not 
sufficient  defence :  Lee  v.  Bude,  etc.,  R.W.  Co.,  L.R.  6,  C.P.  576. 
A  shareholder  cannot  plead  in  answer  to  a  judgment  creditor  s 
action  a  set-off  against  the  company:  See  cases  under  " Nature 
of  Creditor's  Remedy — Set-off,"  supra.    As  to  return  of  exe- 
cution against  the  company  nulla  bona  see  "Conditions  pre- 
cedent to  action,"  supra. 
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As  to  a  company  incorporated  in  England  doing  business 
in  a  country  where  shareholders '  liability  unlimited :  See  Bisdon 
v.  Furness  (1905),  1  K.B.  304. 

99.  Municipal  corporations  in  any  province  of  Canada  duly  TOvporSal 
empowered  so  to  do  by  the  laws  of  the  province  may,  subject tSrestoeL 
to  the  limitations  and  restrictions  in  such  laws  prescribed,  sub- 
scribe for  any  number  of  shares  in  the  capital  stock  of  the  com- 
pany.    3  Edw.  VII.,  cap.  58,  sec.  58. 

Corresponds  to  the  first  part  of  sec.  58  of  the  Act  of  1903. 
The  second  part  of  that  section  is  now  sec.  111. 

Subscription  by  Municipalities.  As  pointed  out  by  Armour, 
C.J.O.  in  Whitby  v.  Grand  Trunk  B.W.  Co.,  1  Can.  Ry.  Cases, 
at  p.  273,  municipal  corporations  have  no  power  at  common 
law  to  grant  bonuses  to  a  railway,  and  this  applies  equally  to 
aiding  a  railway  by  subscribing  for  stock.  This  power  could 
only  be  granted  to  them  by  statute  and  the  provisions  of  the 
Acts  thus  enabling  them  to  subscribe  for  stock  must  be  bona 
fide  complied  with:  Scott  v.  Tilsonburg,  13  A.R.  233;  see  Re 
Campbell  and  Village  of  Lanark,  20  A.R.  372.  These  powers 
were  first  conferred  in  1851  by  sec.  18,  sub-sees.  1  to  3  of  14  & 
15  Vic,  cap.  51;  and  the  present  clause  is  an  amendment  of 
that  section.  It  is  to  be  noted,  however,  that  this  clause  does 
not  in  itself  confer  power  upon  municipalities  to  subscribe  for 
stock,  but  merely  provides  that  when  empowered  by  the  laws 
of  the  Province  to  do  so  they  may  subscribe  in  the  manner  men- 
tioned in  the  above  section. 

In  Biggins  v.  Whitby,  20  U.C.R.  296,  it  was  held  that 
where  a  municipality  subscribed  pursuant  to  one  of  its  by-laws 
passed  under  14  &  15  Vic,  cap.  51,  sec.  18,  it  had  power  to 
require  that  payment  might  be  made  in  debentures  and  not  in 
cash  and  in  an  action  brought  against  it  by  a  judgment  creditor 
to  recover  the  amount  unpaid  on  its  stock  under  section  19  of 
that  statute,  now  sec.  98,  supra,  the  municipality  was  at 
liberty  to  plead  that  it  was  not  required  to  pay  its  subscrip- 
tion in  cash,  but  only  in  debentures.  Though  such  a  defence 
might  not  be  open  to  an  ordinary  shareholder  it  was  open  to  the 
municipality  because  under  the  above  statute  it  could  only  sub- 
scribe upon  the  condition  specified  in  its  by-law.  Where  a 
municipality  had  agreed  to  pay  for  stock  by  paying  contractors 
as  the  work  progressed  and  they  did  so,  thus  paying  the  full 
amount  of    their   indebtedness,  it    was  held   that  this   was  a 
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sufficient  payment  and  that  they  were  not  liable  merely  be- 
cause the  money  had  not  gone  to  the  credit  of  the  company  as 
would  have  to  be  done  in  a  case  of  an  ordinary  shareholder: 
Woodruff  v.  Peterborough,  22  U.C.R.  274. 

Irregularities  in  Procedure.  Where  under  14  &  15  Vic, 
cap.  51,  sec.  18,  the  procedure  required  for  obtaining  the 
assent  of  electors  had  not  been  minutely  followed,  but  sub- 
stantial notice  had  been  given  and  a  large  amount  of  money 
had  been  borrowed  upon  the  faith  of  the  aid  rendered  by  the 
municipality,  it  was  held  that  the  details  of  the  notice  and 
assent  required  by  that  section  were  not  imperative  and  a  by- 
law approved  by  the  electors  could  not  be  set  aside.  Under  the 
present  law  these  details  would  have  to  be  sought  for  under  the 
Local  Municipal  Acts  as  by  sec.  99  the  subscription  must  be 
made  subject  to  the  provisions  of  those  statutes.  The  prin- 
ciple of  this  case  would,  however,  no  doubt  apply :  Be  Boulton 
v.  Peterborough,  16  U.C.R.  380.  Where  it  is  proposed  to  sub- 
mit a  by-law  for  granting  aid  to  a  railway  company  it  seems 
that  such  by-law  should  contain  proper  conditions  as  to  the 
expenditure  of  the  money  as  contemplated  by  the  statutes 
enabling  the  municipality  to  grant  such  aid:  Re  North  Simcoe 
B.W.  Go.  v.  Toronto,  36  U.C.R.  101. 

Validity  of  Conditions  Imposed.  The  following  conditions 
made  by  municipalities  in  rendering  aid  to  railroads  have  been 
upheld :  That  a  bonus  shall  only  be  payable  upon  the  certificate 
of  some  competent  person:  Bickford  v.  Chatham,  10  O.K.  257; 
14  A.R.  32;  16  S.C.R.  235.  That  machine  shops  shall  be 
located  and  maintained  within  the  limits  of  the  municipality: 
City  of  Toronto  v.  Ontario  &  Quebec  B.W.  Co.,  22  O.E.  344. 
That  the  company  shall  remain  independent:  Ealton  v.  Grand 
Trunk  B.W.  Co.,  19  A.R.  252;  21  S.C.R.  716.  That  it  shall 
grant  running  powers  to  other  companies  and  procure  other 
companies  to  erect  stations :  Haldimand  v.  Hamilton,  etc.,  B.W. 
Co.,  27  U.C.C.P.  228.  That  the  line  should  be  completed  and 
in  running  order  within  a  specified  time:  Luther  v.  Wood,  19 
Gt.  348.  But  the  right  of  the  company  to  the  aid  granted 
depends  only  on  the  conditions  set  out  in  the  by-law  and 
bonuses  can  not  be  withheld  because  of  the  non-performance 
by  the  company  of  the  covenants  contained  in  a  separate  agree-  , 
ment :  Bickford  v.  Chatham,  supra;  nor  can  such  covenants  be 
set  out  on  the  face  of  the  debentures  issued  by  the  municipality 
as  the  latter  must  be  negotiable  instruments:  St.  Cesaire  v. 
McFarlane,  14  S.C.R.  738. 


Sec.  101]  shares.  133 

100.  All  shareholders  in  the  company,  whether  British  sub- Aliens. 

jects  or  aliens,  or  residents  in  Canada  or  elsewhere  shall  have 

share- 
equal  rights  to  hold  stock  in  the  company,  and  to  vote  on  the}101^18 

^  have  equal 

same,  and,  subject  as  herein  provided,  shall  be  eligible  to  office  rfgfcti. 
in  the  company.    3  Bdw.  VII.,  cap.  58,  see.  109. 

Section  112  provides  that  if  a  company  has  received  aid  in 
construction  of  its  railway  from  the  Government  by  Act  of 
Parliament  of  Canada  the  majority  of  its  directors  shall  be 
British  subjects.  This  provision  does  not  include  aid  from  a 
Provincial  Government. 

101.  A  true  and  perfect  account  of  the  names  and  places  of  Jj^jJJ^. 
abode  of  the  several  shareholders  shall  be  entered  in  a  book, holdera- 
which  shall  be  kept  for  that  purpose,  and  which  shall  be  open 

to  the  inspection  of  the  shareholders.     3  Edw.  VII.,  cap.  58, 
sec.  110. 

Compare  8  Vic,  cap.  16,  sec.  9   (Imp.). 

As  to  creditors'  right  to  inspect  register  see  notes  to  sec. 
98,  ante,  "Inspection  of  register."  The  corresponding  section 
in  England  has  been  held  to  be  merely  directory  so  far  as  the 
requisites  for  constituting  a  shareholder  are  concerned,  though 
it  must  be  substantially  complied  with  in  order  to  make  the 
register  evidence  as  to  who  are  shareholders:  East  Gloucester ■-> 
shire  v.  Bartholomew,  L.R.  3  Ex.  15.  In  England  and  appar- 
ently under  the  Canadian  Railway  Act  as  well  it  is  immaterial 
that  the  register  does  not  contain  the  number  of  the  shares: 
East  Gloucestershire  B.W.  Co.  v.  Bartholomew.  The  court  has 
jurisdiction  in  a  proper  case  to  rectify  the  register:  Ashworth 
v.  Bristol  R.W.  Co.,  15  L.T.N.S.  561.  In  Queen  v.  Clements, 
24  N.S.R.  64,  a  motion  for  a  mandamus  to  inspect  the  books 
of  the  company  was  served  upon  the  president  and  secretary  of 
a  company,  not  on  the  company  itself ;  this  was  held  to  be 
improper  and  leave  to  amend  the  notice  was  given.  Quaere: 
Whether  mandamus  is  a  proper  method  of  obtaining  an  inspec- 
tion? In  Merritt  v.  Copper,  etc.,  Co.,  34  N.S.R.  416,  a  summary 
order  for  a  mandamus  enabling  a  shareholder  to  inspect  the 
register  of  stockholders  was  set  aside  on  the  ground  that  it  was 
not  convenient  to  grant  such  an  order  in  a  summary  proceed 
ing. 
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Meetings  of  Shareholders. 

General.  jQg   j±  general  meeting  of  the  shareholders  for  the  election 

of  directors,  and  for  the  transaction  of  other  business  connected 
with  or  incident  to  the  undertaking,  to  be  called  the  annual 

Annually,  meeting,  shall  be  held  annually  on  the  day  mentioned  in  the 
Special  Act,  or  on  such  other  day  as  the  directors  may  deter- 
mine. 

special.  2.  Other  general  meetings,  to    be    called  special   meetings, 

may  be  called  at  any  time  by  the  directors,  or  by  shareholders 
representing  at  least  one-fourth  in  value  of  the  subscribed  stock, 
if  the  directors,  having  been  requested  by  such  shareholders  to 
convene  a  special  meeting,  fail,  for  twenty-one  days  thereafter, 
to  call  such  meeting.  3  Bdw.  VII.,  cap.  58,  sec.  59;  4  Edw. 
VII.,  cap.  32,  sec.  3. 

Compare  8  Vic,  cap.  16,  sees.  66,  67  and  70  (Imp.). 

Date  of  Annual  Meeting.  "Where  a  by-law  making  a  call  on 
stock  was  confirmed  at  the  general  meeting  purporting  to  be 
an  annual  meeting,  but  not  held  on  the  date  prescribed  by  the 
by-laws  of  the  company,  a  director  who  had  seconded  a  resolu- 
tion of  the  directorate  that  the  meeting  should  be  held  on  the 
wrong  day  was  estopped  from  objecting  to  the  call  on  this 
ground,  and  so  therefore  were  all  who  were  co-plaintiffs  with 
him:  Christopher  v.  Noxon,  4  O.R.  672. 

Judicial  Control  of  Meetings.  "It  is  an  elementary  prin- 
ciple that  a  court  has  no  jurisdiction  to  interfere  with  the 
internal  management  of  companies  acting  within  their  pow- 
ers:" Burland  v.  Earle  (1902),  A.C.  83,  reversing  27  A.R.  540; 
and  it  is  no  ground  for  forbidding  a  special  meeting  for  the 
purpose  of  sanctioning  the  lease  of  the  road  to  another  railway 
that  the  accounts  of  the  company  have  not  been  previously 
submitted  to  shareholders,  unless  fraud  by  the  majority  or 
corrupt  influence  has  been  proved :  Angus  v.  The  Montreal,  etc., 
B.W.  Co.,  23  L.C.  Jur.  161.  See  the  same  case,  2  L.N.  203, 
where  it  is  laid  down  that  to  enable  the  court  to  interfere  it 
must  be  proved  that  the  minority  has  been  overborne  by  impro- 
per or  corrupt  influence :  citing  Re  London  and  Mercantile  Co., 
L.R.  1  Eq.  277;  Heath  v.  Erie  R.W.  Co.,  8  Blatch.  347.  Where 
the  interests  of  shareholders  are  jeopardized  by  proceedings  at 
the  annual  meeting  the  court  pending  suit  may  appoint  a 
receiver  or  sequestrator  to  hold  the  assets  of  the  company  in 
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the  interests  of  all  concerned  during  litigation;  but  where 
shareholders  by  agreement  with  another  shareholder  possessing 
a  majority  of  the  shares  obtained  an  option  to  acquire  a  portion 
of  these  shares,  but  in  the  meantime  the  vendor  was  to  hold 
his  shares  as  trustee  for  the  purchasers,  reserving  his  right  to 
vote  on  them,  this  did  not  entitle  the  purchasers  holding  the 
option  to  an  injunction  to  prevent  the  holding  of  the  annual 
meeting  even  though  the  vendor  has  become  bankrupt  and 
absconded,  and  even  though  by  reason  of  this  agreement  the 
meeting  would  be  controlled  by  others  holding  a  minority  of 
the  stock:  Stephen  v.  Montreal,  etc.,  B.W.  Co.,  7  L.N.  85  But 
where  the  acts  of  a  majority  of  the  company  are  of  a  fraudulent 
character  or  beyond  the  powers  of  the  company  the  court  will 
restrain  the  company  from  proceeding  with  the  meeting:  Bur- 
land  v.  Earle,  supra,  and  where  shares  were  issued  for 
the  very  purpose  of  keeping  directors  in  power  the  meeting  was 
restrained:  Fraser  v.  Whalley,  2  H.  &  M.  10;  Punt  v.  Symons 
(1903),  2  Ch.  506.  A  meeting  of  shareholders  called  by  the 
secretary  without  authority  from  the  directors  is  illegal:  Re 
State  of  Wyoming  Syndicate  (1901),  2  Ch.  431. 

Ratification  of  Proceedings.  Where  a  meeting  of  share- 
holders is  not  held  at  the  place  required  by  statute  or  is  irregu- 
larly summoned  the  proceedings  will  bind  all  who  participated 
in  them  without  dissent :  Henderson  v.  Bank  of  Atistralia,  45 
Ch.  D.  330 ;  Banque  v.  Geddes,  M.L.R.  6,  S.C.  243,  19  R.L.  684 ; 
Christopher  v.  Noxon,  4  O.R.  672 ;  and  the  court  will  not  inter- 
fere with  the  doing  of  an  act  by  a  company  which  should  have 
been  sanctioned  by  the  majority  of  the  shareholders  before  the 
act  was  done,  if  such  sanction  can  be  afterwards  obtained :  Pur- 
dom  v.  Ontario,  etc.,  Co.,  22  O.R.  597 ;  quoting  Macdougall  v. 
Gardiner,  1  Ch.  D.  13,  at  p.  25. 

Conduct  at  Meetings.  Under  the  English  Company's  Act, 
8  Vic,  cap.  16,  sec.  80,  the  declaration  of  the  chairman  that  the 
resolution  has  been  carried  is  sufficient  authority  for  proceed- 
ing under  it,  and  it  has  been  held  therefore  in  England  that  in 
the  absence  of  fraud  a  declaration  of  the  chairman  that  a  spe- 
cial resolution  has  been  carried  on  a  show  of  hands  (a  poll  not 
having  been  demanded)  is  absolutely  and  not  merely  prima 
facie  conclusive  of  the  fact  that  the  resolution  has  been  car- 
ried: Arnot  v.  United  African  Lands  (1901),  1  Ch.  518;  but 
such  a  declaration  is  not  conclusive  where  it  shows  on  the  face 
of  it  that  the  statutory  majority  has  not  voted  in  favor  of  the' 
resolution:  Re  Caratal  (1902),  2  Ch.  498.  A  resolution  need 
not  be  proposed  or  seconded  if  it  is  put  to  the  meeting  by  the 
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chairman:  Be  Horbury,  11  Ch.  D.  109,  117.  A  majority  of 
shareholders  have  no  right  to  come  to  a  meeting  determined  to 
vote  a  particular  way  on  any  question  and  to  refuse  to  hear 
arguments  to  the  contrary,  but  when  the  views  of  the  minority 
have  been  heard  the  chairman  may,  with  the  sanction  of  the 
meeting,  declare  the  discussion  closed  and  put  the  question  to 
the  vote:  Wall  v.  London  (1898),  2  Ch.  469. 

Who  May  Vote  at  Meetings.  See  notes  on  judicial  control  of 
meetings,  supra.  A  person  may  vote  upon  stock  even  though  he 
controls  the  company  with  it  and  has  a  personal  interest  in  the 
resolution  which  he  is  seeking  to  have  passed:  North-West 
Transportation  Co.  v.  Beatty,  12  A.C.  589,  and  although  his 
interest  may  be  opposed  to  and  different  from  the  general  or 
particular  interests  of  the  company.  S.C.,  p.  593,  and  see  Bur- 
land  v.  Earle,  supra,  at  p.  94. 

Election  of  Directors.    See  notes  to  sec.  110. 

Special  Meeting.  In  England  the  equivalent  term  is 
"extraordinary"  meeting:  8  Vic,  cap.  16,  sec.  68  (Imp.).  The 
secretary  cannot  call  a  special  meeting  without  the  authority  of 
the  directors  except  upon  a  valid  requisition  by  shareholders 
where  directors  neglected  to  call  it:  Re  State  of  Wyoming 
(1901),  2  Ch.  431.  Where  there  is  a  requisition  to  call  a  special 
meeting  to  promote  certain  objects  which  may  be  done  in  a 
legal  way,  the  court  will  not  restrain  the  holding  of  the  meet- 
ing because  the  notice  calling  it  is  so  expressed  that  consistently 
with  its  terms  resolutions  might  be  passed  which  would  be 
ultra  vires  and  a  notice  of  a  proposal  for  a  special  meeting  to 
remove  ' '  any  of  the  directors ' '  was  sufficiently  distinct  and  the 
directors  were  bound  to  include  this  object  in  their  notice  of 
the  meeting :  Isle  of  Wight  B.W.  Co.  v.  Tahourdin,  25  Ch.  D. 
320. 

At  head  103.  All  general  meetings,  whether  annual  or  special,  shall 

be  held  at  the  head  office  of  the  company.  3  Edw.  VII.,  cap.  58, 
sec.  60. 

Where  owing  to  the  office  being  locked  the  annual  meeting 
could  not  be  held  at  the  time  appointed  and  a  special  general 
meeting  was  called  for  the  election  of  directors  the  directors 
appointed  at  that  meeting  were  under  the  circumstances  duly 
elected:  Austin  Mining  Co.  v.  Gemmell,  10  O.R.  696. 

As  to  change  of  head  office  see  notes  to  sec.  80  and 
Fire  v.  O'Gara,  4  O.R.  359,  there  cited. 
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104.  At  least  four  weeks '  public  notice  of  any  meeting  shall  Notice  of 
be  given  by  advertisement  published  in  the  Canada  Gazette,  and 

in  at  least  one  newspaper  published  in  the  place  where    the 
head  office  is  situate. 

2.  Such  notices  shall  specify  the  place  and  the  day  and  thenaceand 

day. 

hour  of  meeting. 

3.  All  such  notices  shall  be  published  weekly.  publica- 

tion. 

4.  A   copy   of  the  Canada    Gazette  containing    such   notice  Evidence 
shall,  on  production  thereof,  be  sufficient  evidence  of  such  notice 
having  been  given.    3  Edw.  VII.,  cap.  58,  sec.  61. 

Under  8  Vic,  cap.  16,  sec.  70  (Imp.),  14  days1  notice  is 
required  and  it  has  been  decided  that  this  means  clear  days: 
Browne  &  Theobald,  3rd  Ed.,  99,  but  see  Portland  v.  Pratt  2 
(All.)    N.B.R.  17,  or  7  N.B.R. 

And  see  sec.  126  as  to  notice  of  calls. 

105.  Any  business  connected  with  or  incident  to  the  under-  Business, 
taking  may  be  transacted  at  an  annual  meeting,  except  such 
business  as  is,  by  this  Act  or  the  Special  Act,  required  to  be 
transacted  at  a  special  meeting. 

2.  No  special  meeting  shall  enter  upon  any  business  not  set  At  ^ciai 
forth  in  the  notice  upon  which  it  is  convened.     3  Edw.  VII., 
cap.  58,  see.  62. 

Compare  8  Vic,  cap.  16,  sees.  66  and  67   (Imp.). 

Notice  of  Purpose  of  Meeting.  The  court  will  endeavor  to 
give  effect  to  a  notice  of  a  special  meeting  if  the  objects  men- 
tioned in  that  notice  can  be  carried  out  in  a  legal  way  even 
though  they  might  consistently  with  their  terms  involve  the 
sanction  of  an  act  which  would  be  ultra  vires :  Isle  of  Wight 
B.W.  Co.  v.  Talhourdin,  25  Ch.  D.  320.  "Where  a  notice  was 
sent  out  stating  that  a  meeting  would  be  held  for  "special, 
business,"  but  omitting  to  say  -what  that  business  was,  a  resolu- 
tion adopted  at  that  meeting  expelling  the  plaintiff  from  the 
council  was  held  to  be  void  owing  to  the  insufficiency  of  notice : 
Marsh  v.  Huron  College,  27  Gr.  605.  And  where  a  special 
meeting  was  called  "To  receive  a  report  from  a  committee 
regarding  the  conduct  of  a  member,"  it  was  held  that  the 
association  had  no  right  to  expel  the  member  at  a  special  meet- 
ing so  called :  Cannon  v.  Toronto  Com  Exchange,  27  Gr.  23 ;  5 
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A.R.  268.  These  rules  do  not  apply  in  all  their  strictness  to 
public  bodies:  Forbes  v.  Grimsby,  7  O.L.R.  137.  Special  notice 
must  be  given  of  an  intention  to  vote  remuneration  for  past 
services  of  directors  even  though  the  resolution  is  proposed  at 
a  general  meeting:  Hutton  v.  West  Cork  B.W.  Co.,  23  Ch.  D. 
654.  "Where  notice  of  a  special  meeting  was  called  for  the  pur- 
pose of  consenting  to  a  reconstruction  scheme  and  at  that  meet- 
ing resolutions  were  passed  authorizing  the  winding-up  of  the 
company  it  was  held  that  these'  resolutions  were  invalid:  Re 
Teede  &  Bishop  (1901),  W.N.  52;  but  a  special  resolution  need 
not  follow  the  exact  terms  of  the  notice  given,  and  where  a 
notice  sets  out  a  resolution  the  former  may  be  amended  at  that 
meeting  provided  the  alteration  did  not  materially  change  its 
character:  Torbeck  v.  Westbury  (1902),  2  Ch.  871.  See  also 
Tiessen  v.  Henderson  (1899),  1  Ch.  861;  and  Kaye  v.  Croydon, 
Tramways  Co.  (1898),  1  Ch.  358,  holding  that  where  a  notice 
is  misleading,  business  not  disclosed  in  the  notice,  but  done  at 
the  meeting  for  which  that  notice  was  given,  will  be  invalid. 

voting.  106.  The  number  of  votes  to  which  each  shareholder  shall 

be  entitled,  at  any  meeting  of  the  shareholders,  shall  be  in  the 
proportion  of  the  number  of  shares  held  by  him,  on  which  all 
calls  due  have  been  paid.    3  Edw.  VII.,  cap.  58,  sec.  63. 
Compare  8  Vic,  cap.  16,  sec.  75  (Imp.). 

Toting  on  Unpaid  Shares.  Provided  a  shareholder  is  not  in 
arrears  when  the  meeting  is  held  his  shares  need  not  be  fully 
paid  up  in  order  to  entitle  him  to  vote :  Purdom  v.  Ontario,  etc., 
Co.,  22  O.R.  597 ;  and  the  mere  fact  that  one  shareholder  may 
have  paid  more  on  his  shares  than  another  does  not  entitle  the 
former  to  any  greater  number  of  votes :  Ibid.  A  person  is  en- 
titled to  vote  who  has  previously  been  in  default  in  payment  of 
his  calls,  but  has  paid  the  same  before  the  meeting :  Port  Dover, 
etc.,  B.W.  Co.  v.  Grey,  36  U.C.R.  425  and  435 ;  but  where  a 
shareholder  is  actually  in  default  at  the  date  of  the  meeting 
he  will  not  be  entitled  to  vote:  Christopher  v.  Noxon,  4  O.R. 
672. 

Shares  Issued  for  Purposes  of  Control.  "Where  shares  have 
been  issued  for  this  purpose  the  persons  to  whom  they  have  been 
issued  will  not  be  allowed  to  vote,  and  if  in  the  majority,  they 
would  be  restrained  from  holding  the  meeting  at  which  the 
shares  were  to  be  used  for  voting  purposes :  Fraser  v.  Whalley, 
2  H.  &  M.  10;  Punt  v.  Symons  (1903),  2  Ch.  506. 


Sec.  1081  MEETINGS   OF    SHAREHOLDERS.  139 

But  shares  may  be  purchased  for  the  purpose  of  influencing 
the  election:  Toronto  Breiving  Co.  v.  Blake,  2  O.R.  175. 

Voting  on  Forfeited  Shares.  Where  shares  were  forfeited 
for  non-payment  of  stock  and  were  sold  by  the  company  to  a 
purchaser  to  whom  a  certificate  was  issued  stating  that  he  was 
to  be  deemed  the  holder  of  the  shares  discharged  from  all  calls. 
Held,  he  was  not  entitled  to  vote  while  any  calls  remained  due 
to  the  company  from  the  original  holder :  Bandt  v.  Wainwright 
(1901),  1  Ch.  184.  Where  the  holders  of  the  shares  for  valu- 
able consideration  agreed  to  vote  in  a  particular  way,  it  was 
held  that  such  agreement  was  valid  and  that  they  might  be 
restrained  from  voting  otherwise  than  in  accordance  with  their 
contract:  Greenwell  v.  Porter  (1902),  1  Ch.  530,  but  see  James 
v.  Eve,  L.R.  6  H.L.  335. 

107.  Every  shareholder,  whether  resident  in  Canada  or  else- By  proxy, 
where,  may  vote  by  proxy,  if  he  sees  fit,  and  if  such  proxy 
produces  from  his  constituent  an  appointment  in  writing,  in 
the  words  or  to  the  effect  following,  that  is  to  say : — 

'I  Of  ,   one    Of  the  Form  of 

shareholders  of  the  ,  do  hereby  appoint 

of  ,  to  be  my 

proxy,  and  in  my  absence,  to  vote  or  give  my  assent  to  any 
business,  matter  or  thing  relating  to  the  undertaking  of  the 
said  that  is  mentioned  or  proposed  at  any 

meeting  of  the  shareholders  of  the  said  company,  in  such  man- 
ner as  he,  the  said  thinks  proper. 

'In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal 
the  day  of  in  the  year 


2.  The  votes  by  proxy  shall  be  as  valid  as  if  the  constituents  vaiia. 
had  voted  in  person.    3  Bdw.  VII.,  cap.  58,  sees.  64  and  6b. 
Compare  8  Vic,  cap.  16,  sees.  76  and  77    (Imp.). 

108.  Every  matter  or  thing  proposed  or  considered  at  any  Majority 
meeting  of  the  shareholders  shall  be  determined  by  the  majority 
of  votes  and  proxies  then  present  and  given. 
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Binding.  2.  All  decisions  and  acts  of  any  such  majority  shall  bind 

the  company  and  be  deemed  the  decisions  and  acts  of  the  com- 
pany.   3  Edw.  VII.,  cap.  58,  sec.  65. 

Compare  8  Vic,  cap.  16,  sec.  76.    And  see  notes  to  sec.  102. 

Notices  by         109.  All  notices  given  by  the  secretary  of  the  company  by 

secret/dry.  m 

order  of  the  directors  shall  be  deemed  notices  by  the  directors 
of  the  company.    3  Edw.  VII.,  cap.  58,  sec.  67. 
See  notes  to  sees.  102  and  105. 

President  and  Directors. 

chosen  at         no.  A  board  of  directors  of  the  company,  to  manage  its 
meeting,     affairs,  the  number  of  whom  shall  be  stated  in  the  Special  Act, 
shall  be  chosen  at  the  annual  meeting. 

Or;speciai         2.  If  such  election  is  not  held  at  the  annual  meeting,  the 

meeting. 

directors  shall  cause  such  election  to  be  held  at  a  special  meet- 
ing duly  called  for  that  purpose,  within  as  short  a  delay  as 
possible  after  the  annual  meeting. 

voting.  3   j<f0  person  shall  vote  at  such  special  meeting  except  those 

who  would  have  been  entitled  to  vote  if  the  election  had  been 
held  at  the  annual  meeting.  3  Edw.  VII.,  cap.  58,  sees.  68  and 
69. 

Compare  8  Vic,  cap.  16,  sees.  81,  82  and  83  (Imp.). 

Powers  of  Provisional  Directors.  See  notes  to  sections  81 
and  82,  ante. 

Election  of  Directors.  See  also  notes  to  section  102,  ante.  A 
shareholder  cannot  validly  agree  to  waive  his  statutory  right  to 
vote  for  directors :  James  v.  Eve,  L.R.  6,  H.L.  335 ;  but  an  agree- 
ment to  vote  for  particular  directors  has  been  enforced:  Green- 
well  v.  Porter  (1902),  1  Ch.  530.  Persons. who  are  only 
nominally  subscribers  and  are  not  bona  fide  holders  of  stock 
cannot  validly  vote,  but  a  bona  fide  subscription  by  one  person 
in  his  own  name,  but  really  as  trustee  for  another  enables  the 
subscriber  to  vote  for  directors :  Davidson  v.  Grange,  4  Gr.  377. 
Candidates  for  Board  of  Directors  should  not  act  as  scrutineers 
as  there  is  a  conflict  between  their  interest  and  duty  and  an 
election  has  been  set  aside  on  that  ground :  Dickson  v.  McMur- 
ray,  28  Gr.  533.  Any  election  obtained  by  trick  or  artifice  is 
not  a  bona  fide  election  and  will  be  set  aside,  but  the  mere  pur- 
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chase  of  shares  for  the  purpose  of  influencing  an  election  does 
not  invalidate  it:  Toronto  Brewing  &  Malting  Co.  v.  Blake,  2 
O.R.  175.  See  also  Punt  v.  Symons  (1903),  2  Ch.  506.  Where 
directors  could  not  be  elected  at  an  annual  meeting  as  the 
office  wa&  locked  and  a  special  meeting  was  held  upon  a  sufficient 
requisition  of  shareholders  at  a  later  date  at  which  they  elected 
directors  the  annual  meeting  not  having  been  held  owing  to 
the  fault  of  the  secretary,  it  was  held  that  the  secretary  could 
not  subsequently  say  that  the  election  of  directors  was  invalid : 
Austin  v.  Gemmell,  10  O.R.  696.  ' 

Directors  whose  policy  has  been  attacked  may  send  out  cir- 
culars defending  it  at  company's  expense:  Peel  v.  London  & 
North  Western  B.W.  Co.,  23  T.L.R.  85,   (1907),  1  Ch.  5. 

Judicial  Interference  with  Election.  In  Davidson  v.  Grange, 
4  Gr.  377,  it  was  held  that  a  Court  of  Equity  had  power  to  set 
aside  an  election  of  directors  on  the  ground  of  illegality. 
Whether  proceedings  by  quo  warranto  are  available  for  testing 
the  validity  of  an  election  is  open  to  doubt ;  such  a  proceeding 
lies  in  the  United  States:  Angell  on  Corporations,  sees.  700- 
704;  but  in  New  Brunswick  it  has  been  held  to  be  inapplicable 
to  a  private  corporation  where  there  is  no  usurpation  of  the 
rights  or  privileges  of  the  Crown :  Ex  parte  Gilbert  re  Albert 
Mining  Co.,  15  N.B.R.  29,  citing  Barley  v.  The  Queen,  12  CI. 
&  F.  520 ;  and  the  same  rule  has  been  applied  in  Ontario :  The 
Queen  v.  Hespeler,  11  U.C.R.  222.  But  in  Be  Moore  v.  Port 
Bruce,  14  U.C.R.  365.  Robinson,  C.  J.,  doubted  whether  man- 
damus or  quo  warranto  was  the  proper  remedy  for  setting 
aside  an  election  of  directors  of  a  harbor  company  because  its 
objects  affected  a  matter  in  which  the  public  trade  and  revenue 
were  concerned.  See  also  The  Queen  v.  Bank  of  Upper  Can- 
ada, 5  U.C.R.  338.  In  Quebec  it  has  been  held  that  quo  war- 
ranto will  lie :  Gilmour  v.  Hall,  M.L.R.  2,  Q.B.  374.  The  court 
may,  in  a  clear  case,  interfere  by  a  mandatory  injunction 
Toronto  Brewing  &  Malting  Co.  v.  Blake,  2  O.R.  175;  White's 
Company  Law,  p.  272;  and  see  Milott  v.  Perrault,  12  Q.L.R. 
193.  But  the  court  will  not  set  aside  an  election  of  directors' 
on  the  ground  of  mere  irregularity  where  no  harm  has  been 
done  and  there  has  been  no  bad  faith:  British  Asbestos  Co.  v. 
Boyd  (1903),  2  Ch.  439. 

Duties  and  Powers.  See  also  note  to  sec.  121,  infra.  Direc- 
tors may  only  act  as  a  board  and  if  they  enter  into  a  contract 
or  purport  to  do  other  acts  in  their  individual  character  they 
may  be  personally  liable,  but  their  contract  will  not  bind  the 
company:  O'Dell  v.  Boston,  etc.,  Co.,  29  N.S.R.  385;  where  an 
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annual  meeting  was  not  held  owing  to  an  injunction  restrain- 
ing it,  which  injunction  was  subsequently  dissolved,  it  was 
held  that  upon  service  of  notice  of  the  dissolution  of  injunction 
upon  the  president  and  secretary,  together  with  a  copy  of  the 
judgment,  the  directors  were  bound  to  call  the  meeting,  and 
having  failed  to  do  so  mandamus  would  lie  to  compel  them  to 
perform  their  duty.  The  calling  of  the  annual  meeting  is  not 
a  duty  specially  pertaining  to  the  office  of  president  under  the 
Railway  Act,  but  it  is  the  duty  of  the  directors  as  a  body :  Hat- 
ton  v.  Montreal,  etc.,  K.W.  Co.,  M.L.R.  1  S.C.  69. 

Though  directors  are  for  some  purposes  agents  of  the  com- 
pany no  individual  director  has  an  implied  power  to  make  pro- 
mises binding  on  the  company:  Almon  v.  Law,  26  N.SR.  340; 
and  being  agents  they  may  not  delegate  their  powers  to  a  com- 
pany or  agent  where  the  exercise  of  them  require  discretion 
and  judgment:  Howard's  Case,  L.R.  1  Ch.  561;  McDonald  v. 
Rankin,  M.L.R.  7,  S.C.  44 ;  and  if  they  employ  agents  they 
cannot  thereby  divest  themselves  of  personal  responsibility  and 
are  responsible  for  the  fault  and  misconduct  of  employees 
unless  the  acts  complained  of  could  not  have  been  prevented  hy 
the  exercise  of  reasonable  diligence :  McDonald  v.  Rankin, 
supra.  But  see  Dovey  v.  Corey  (1901),  A.C.  477,  where  it  was 
held  that  a  director  acting  bona  fide  was  entitled  to  rely  upon 
the  correctness  of  information  furnished  him  by  the  company's 
manager ;  and  where  the  power  given  by  one  person  to  another 
is  of  such  a  nature  as  to  require  its  execution  by  a  deputy  the 
person  originally  authorized  may  appoint  a  deputy:  Quebec, 
etc.,  R.W.  Co.  v.  Quinn,  12  Moo.  P.O.  232.  Directors  cannot 
delegate  the  power  to  make  calls :  Be  Bolt  &  Iron  Co.,  10  P.E. 
434;  nor  to  allot  stock  or  accept  transfers  or  to  declare  divi- 
dends :  White  Canadian  Company  Law,  p.  281 ;  but  a  managing 
director  had  power  to  contract  for  the  construction  of  a  part 
of  the  road  and  keeping  it  in  repair,  at  least,  where  the  work 
has  been  done  and  the  company  by  accepting  the  benefit  has 
impliedly  ratified  the  contract:  Whitehead  v.  Buffalo,  etc.,  B. 
W.  Co.,  7  Gr.  351,  8  Gr.  157 ;  see  also  Canada  Central  B.W. 
Co.  v.  Murray,  8  S.C.R.  313 ;  and  Taylor  v.  Cobourg,  etc.,  BM. 
Co.,  24  U.C.C.P.  200;  as  to  the  employment  by  directors  of 
officers  and  agents,  see  notes  to  sec.  121(6).  Directors  are  not 
bound  to  pledge  their  personal  credit  in  order  to  raise  funds 
for  the  company :  Christopher  v.  Noxon,  4  O.R.  672. 

Liabilities  of  Directors.  Directors  may  be  liable  for  the  acts 
of  agents  whom  they  appoint :  McDonald  v.  Rankin,  M.L.R.  7, 
S.C.  44;  but  generally  where  a  director  honestly  relies  on  the 
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judgment,  information  and  advice  of  the  company's  officers  by 
which  he  has  been  misled  he  is  not  to  be  deemed  negligent  there- 
by, and  is  not  liable  as  for  mis-feasance  in  office :  Dovey  v. 
Corey  (1899),  2  Ch.  629,  (1901),  A.C.  477.  Under  the 
Directors'  Liability  Act,  R.S.O.,  cap.  216,  directors  may  be 
liable  for  misrepresentations  contained  in  any  prospectus  which 
they  may  have  signed  or  of  which  they  otherwise  have  know- 
ledge: See  McGonnell  v.  Wright  (1903),  1  Ch.  546;  Broome  v. 
Speak  (1903),  1  Ch.  586;  (1904),  A.C.  348;  Watts  v.  Bucknell 
(1902),  2  Ch.  628;  (1903),  1  Ch.  766.  But  where  damages  are 
recovered  from  one  director  he  is  entitled  to  contribution  from 
any  others  who  might  also  be  liable  for  the  same  misrepresenta- 
tion: Gerson  v.  Simpson  (1903),  2  K.B.  197.  "Where  directors 
refused  to  obey  an  order  of  the  court  it  was  held  in  an  action 
brought  in  the  name  of  the  company  that  the  directors  should 
be  removed:  Fraser  River  Co.  v.  Gallagher,  5  B.C.R.  82. 

Ratification  of  Irregularities.  Shareholders  may  ratify  acts 
of  the  directors  which  are  not  themselves  ultra  vires  and  are 
merely  irregular, or  informal:  White,  Canadian  Company  Law, 
p.  274;  and  where  a  director,  contrary  to  his  duty,  sold  some 
of  his  property  to  the  company,  it  was  held  that  the  sharehold- 
ers might  ratify  this  sale  and  render  it  legal,  and  that  the 
director  might  employ  his  own  shares  in  voting  for  this  ratifi- 
cation: Beatty  v.  North-West  Transportation  Co.,  6  O.R.  300, 
11  A.R.  205;  North-West  Transportation  Co.  v.  Beatty,  12 
S.C.R.  598,  12  A.C.  589. 

Remuneration  of  Directors.  Though  the  charter  of  a  com- 
pany provides  that  no  by-law  for  payment  of  a  director  shall 
be  valid  until  confirmed  by  the  shareholders  this  applies  only 
to  payment  for  the  services  qua  director,  and  directors  may 
nevertheless  be  appointed  to  other  salaried  offices  provided 
there  is  nothing  in  the  charter  or  statute  preventing  it:  Re 
Ontario  Express  Co.,  25  O.R.  587 ;  commented  on  Birnie  v. 
Toronto  Milk  Co.,  5  O.L.R.  1.  Where  large  payments  were 
made  to  a  director  for  "services"  without  proper  explanation 
of  what  those  "services"  were  beyond  those  rendered  by  hiiri 
as  a  director,  it  was  held  that  he  must  refund,  and  that  the 
directors  who  voted  such  payments  were  liable  to  the  company 
for  negligence:  Merchants  Fire  v.  Armstrong  (1901),  W.N.  163. 
Where  remuneration  was  fixed  by  by-law  at  a  rate  per  annum 
and  a  director  before  the  expiration  of  the  year  vacated  his 
office,  it  was  held  that  the  remuneration  was  not  apportionable 
and  the  director  could  not  recover  for  the  portion  of  a  year 
during  which  he  held  the  office :  Be  London  and  Northern  Bank 
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(1901),  1  Ch.  728.  "Where  directors  were,  after  winding  up 
appointed  receivers  and  managers,  it  was  held  that  they  were 
entitled  to  remuneration  in  both  capacities :  Re  South  Western 
etc.,  R.W.  Co.  (1902),  1  Ch.  701.  See  also  Caridad  v.  Swal- 
low (1902),  2  K.B.  44;  Stroud  v.  Royal  Aquarium  (1903) 
W.N.  146. 

A  paid  director  cannot  get  in  addition  to  his  remuneration 
hotel  and  travelling  expenses  and  a  resolution  to  that  effect  is 
by  directors  is  ultra  vires-.  Young  v.  Naval,  etc.,  Society  (1905) 
1  K.B.  687. 

Municipal         in.  The  mayor,  warden,  reeve  or  other  head  officer  of  anv 

corpora-  ^       '  '  ' 

tionstobe  municipal  corporation,  in  any  province  of  Canada  holding 
sented.  stock  in  any  company  to  the  amount  of  twenty  thousand  dollars 
or  upwards,  shall  be  ex  officio  one  of  the  directors  of  the  com- 
pany, in  addition  to  the  number  of  directors  authorized  by  the 
Special  Act,  unless  in  such  Special  Act  provision  is  made  for 
the  representation  of  such  corporation  on  the  directorate  of  such 
company.    3  Edw.  VII.,  cap.  58,  sec.  58. 

Quaiiflca-  112.  No  person  shall  be  a  director  unless  he  is  a  shareholder, 

tions  of 

directors,  owning  twenty  shares  of  stock,  and  has  paid  all  calls  due  there- 
on, and  is  qualified  to  vote  for  directors  at  the  election  at  which 
he  is  chosen. 

Disability  2.  No  person  who  holds  any  office,  place  or  employment  in 
contractors  the  company,  or  who  is  concerned  or  interested  in  any  contract 
ties.  under  or  with  the  company,  or  is  surety  for  any  contractor  with 

the  company,  shall  be  capable  of  being  chosen  a  director,  or  of 

holding  the  office  of  director. 

directors  °'       ^'  ^  ^e  company  has  received  aid  towards  the  construction 

^otsShsub"°:f  its  railway  or  undertaking  or  any  part  thereof  from  the 

Government,  under  any  Act  of  the  Parliament  of  Canada,  a 

majority  of  its  directors  shall  be  British  subjects.   3  Edw.  VII., 

cap.  58,  sees.  71  and  79 ;  4  Edw.  VII.,  cap.  32,  sec.  5. 

Disqualification.  "Where  a  resolution  of  the  shareholders 
raised  the  qualification  for  a  director  from  50  to  250  shares  at 
meetings  at  which  the  director  was  present  and  the  secretary, 
without  the  director's  knowledge,  subsequently  entered  his 
name  on  the  register  for  a  sufficient  number  of  shares  to  qualify' 
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him  and  the  director  by  subsequent  acts  acquiesced  in  his  con- 
tinuance as  a  director,  it  was  held  that  he  had  not  vacated  his 
office  upon  the  passing  of  the  resolution  raising  the  number  of 
qualification  shares  and  that  by  his  acts  he  had  ratified  the 
secretary's  conduct  in  entering  his  name  for  the  additional  num- 
ber of  shares  and  could  not  get  rid  of  his  liability  for  calls  by 
subsequently  resigning  his  office :  Molineux  v.  London,  etc.,  Co. 
(1902),  2  K.B.  589.  Where  a  charter  required  a  director  to  be 
qualified  by  holding  shares  "in  his  own  right"  it  is  not  necessary 
that  he  should  hold  them  as  beneficial  owner,  but  he  must  hold 
them  in  such  a  way  that  the  company  may  safely  deal  with  him 
whatever  his  interest  in  the  shares  may  be,  and  where  the  holder 
has  become  bankrupt  and  the  trustee  in  bankruptcy  claimed  the 
shares,  it  was  held  that  the  holder  could  no  longer  be  a  director : 
Sutton  v.  English,  etc.,  Go.   (1902),  2  Ch.  502. 

Contracts  with  Directors.  "Where  by  a  special  act  it  was 
provided  that  the  Board  of  Directors  nvght  employ  one  of 
their  Board  as  a  paid  director,  and  by  resolution  under  seal 
the  company  appointed  one  of  their  Board  as  manager,  it  was 
held  that  notwithstanding  the  general  Railway  Act  this  director 
might  recover  arrears  of  salary:  Reynolds  v.  Whitby  R.W.  Co., 
26  Gr.  519.  The  mere  fact  that  a  director  in  the  company  is 
also  a  shareholder  in  another  company  and  partner  in  a  firm 
having  contracts  with  the  company  of  which  he  is  a  director 
does  not  render  him  liable  to  account  for  profits  made  by  him 
out  of  these  contracts:  Costa  Rica  R.W.  Co;  v.  Forwood 
(1900),  1  Ch.  756;  (1901),  1  Ch.  746.  This  case  is  useful  for 
its  general  discussion  upon  the  subject.  See  also  City  of  Lon- 
don, etc.,  Co.  v.  The  Mayor,  etc.,  of  London  (1901),  1  Ch.  602; 
(1903),  A.C.  434.  The  above  section  is  constitutional  and 
where  a  contract  prohibited  by  it  is  made,  such  a  contract  is 
void,  although  the  statute  itself  does  not  state  that  it  shall  be 
so  and  only  imposes  a  penalty  on  the  offender;  and  where  the 
president  of  a  railway  company  entered  into  a  secret  partner- 
ship with  the  contractors  for  the  construction  of  the  road  no 
action  can  be  maintained  by  him  against  his  partners  to  enforce 
such  contract:  Macdonald  v.  Riordan,  Q.R.  8,  Q.B.  555,  30 
8.C.R.  619. 

113.  The  directors  appointed  at  the  last  election,  or  those  Term  of 
appointed  in  their  stead  in  case  of  vacancy,  shall  remain    in 
sffice  until  the  next  ensuing  election  of  directors:   '  3  Bdw.  VII., 
;ap.  58,  see.  72. 

10— K.L. 
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[Sec.  114 


vacancies         114.  Vacancies  in  the  board  of  directors  shall  be  filled  in  the 
rate-  manner    prescribed  by    the    by-laws.    3    Edw.   VII.,    cap.  58, 


see.  70. 


How  filled 


lino 
quorum. 


115.  In  case  of  the  death,  absence  or  resignation  of  any  of 
the  directors,  others  may,  unless  otherwise  prescribed  by  the 
by-laws,  be  appointed  in  their  stead  by  the  remaining  directors. 

2.  In  case  such  remaining  directors  do  not  constitute  a 
quorum,  the  shareholders,  at  a  special  meeting  to  be  called  for 
that  purpose,  may,  unless  otherwise  prescribed  in  the  by-laws, 
elect  such  other  directors. 

n  not  mied.  3.  if  such  appointment  or  election  is  not  made,  such  death, 
absence  or  resignation  shall  not  invalidate  the  acts  of  the 
remaining  directors.    3  Edw.  VII.,  cap.  58,  sec.  73. 


President.  116.  The  directors  shall,  at  their  first  or  at  some  other  meet- 
ing after  their  election,  elect  one  of  their  number  to  be  the 
president  of  the  company ;  and  they  may,  in  like  manner,  elect 
a  vice-president. 


Vice-presi 
dent. 


Tenure. 


President 
to  preside. 


Vice- 
dent. 


2.  The  president  shall  hold  his  office  until  he  ceases  to  be  a 
director,  or  until  another  president  has  been  elected  in  his  stead. 

3.  Unless  otherwise  provided  by  by-law,  the  president  shall 
always,  when  present,  preside  at  all  meetings  of  the  directors. 

4.  The  vice-president  shall  act  as  chairman  in  the  absence  of 
the  president.     3  Edw.  VII.,  cap.  58,  sec.  74. 

Salary  of  President.   See  also  notes  to  section  110. 

The  salaries  of  a  president  and  vice-president  of  a  company 
duly  authorized  by  resolutions  are  payable  in  priority  to  the 
claims  of  general  creditors  under  the  provisions  of  B.S.O., 
cap.  156,  sec.  2;  Fayne  v.  Langley,  31  O.K.  254. 

Powers  of  President  and  Vice-President.  A  president,  as 
such,  has  no  power  to  bind  the  company  by  making  promises  on 
its  behalf  and  express  authority  must  be  shown  or  subsequent 
ratification  on  the  part  of  the  company:  Almon  v.  Law,  26 
N.S.R.  340.  The  calling  of  an  annual  meeting  is  not  especially 
the  president's  duty,  but  is  the  duty  of  the  body  of  the  directors 
as  such :  Ration  v.  Montreal,  etc.,  B.W.  Co.,  M.L.R.  1,  S.C.  69. 
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Where  a  president  entered  into  a  contract  for  the  construction 
of  forty  miles  of  road  and  subsequently  agreed  that  in  default 
of  payment  therefor  the  contractors  should  take  bonds  in  the 
company  at  fifty  cents  on  the  dollar,  and  the  road  was  con- 
structed and  the  bonds  delivered  to  the  contractor,  it  was  held 
that  the  action  of  the  president  had  been  ratified  and  the  com- 
pany could  not  subsequently  repudiate  their  liability  Win- 
nipeg, etc.,  B.W.  Co.  v.  Mann,  7  Man.  L.R.  81.  A  contract  of 
the  president  of  a  railway  company  engaging  the  master  of  a 
Vessel  may  be  binding  on  the  company,  though  not  under  seal : 
Ellis  v.  Midland  B.W.  Co.,  7  A.R.  464.  As  to  when  the  presi- 
dent of  a  company  may  be  liable  on  a  bill  of  exchange  accepted 
by  him :  see  Madden  v.  Cox,  5  A.R.  473 ;  see  also  sec.  116,  infra, 
and  notes.  As  to  the  employment  of  officers :  see  further  notes 
to  sec.  121. 

117.  A  majority  of  the  directors  shall  form  a  quorum.         Quorum. 

2.  The  directors  at  any  meeting  regularly  held,  at  which  not  ^Sj01. 
less  than  a  quorum  is  present,  shall  be  competent  to  exercise  all 
or  any  of  the  powers  vested  in  the  directors;  and  the  act  of  a 
majority  of  a  quorum  of  the  directors  present  at  any  such  meet-' 
ing  shall  be  deemed  the  act  of  the  directors.  3  Edw.  VII., 
cap.  58,  sees.  68,  75  and  76. 

Quorum.  Where  the  quorum  of  directors  was  five,  and  four 
met  at  Winnipeg  pursuant  to  a  valid  notice,  and  adjourned  to 
Toronto  when  six  met  without  notice,  it  was  held  that  the  six 
directors  did  not  constitute  a  duly  organized  meeting,  as  the 
four  who  met  in  Winnipeg  had  had  no  power  to  adjourn  the 
meeting  to  Toronto,  without  giving  a  subsequent  valid  notice: 
McLaren  v.  Fisken,  28  Gr.  352.  Where  the  charter  of  a  com- 
pany required  a  quorum  of  three  directors  and  one  of  them  dis- 
posed of  his  stock  and  he  thereupon  ceased  to  be  a  director,  the 
directorate  became  incomplete  and  incompetent  to  manage  the 
affairs  of.  the  company:  Toronto  Brewing  &  Malting  Co.  v. 
Blake,  2  O.R.  175;  see  New  Haven  v.  New  Haven,  30  Ch.  D. 
350,  and  Toronto  General  Trusts  v.  Central  Ontario  B.W.  Co., 
2  Can.  Ry.  Cas.  274,  at  p.  282,  where  the  originals  of  these  sec- 
tions are  discussed.  Under  a  resolution  that  "The  continuing 
directors  might  act  notwithstanding  any  vacancy  in  their 
body, ' '  it  was  held  that  less  than  a  quorum  might  validly  act : 
Be  Owen  &  Ashworth  (1901),  1  Ch.  115. 
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votes  of  118.  No  director  shall  have  more  than  one  vote,  except  trip 

directors.  .   .  r        ° 

chairman,  who  shall,  in  case  of  a  division  of  equal  numbers 
voteing      nave  tne  eastmS  vote-    3  Bdw-  VII->  caP-  58>  sec-  7?- 

Direotora  ug    The  directors  shall  be  subject  to  the  examination  and 

Mdersand  control  of  the  shareholders  at  their  annual  meetings,  and  shall 
by-laws.  ^e  subject  to  all  by-laws  of  the  company,  and  to  the  orders  and 
directions  from  time  to  time  made  or  given  at  the  annual  or 
special  meetings,  if  such  orders  and  direction  are  not  contrary 
to  or  inconsistent  with  any  express  direction  or  provision  of 
this  Act  or  of  the  Special  Act.   3  Hdw.  VII.,  cap.  58,  sec.  78. 

Inspection  of  Books.  Where  an  order  was  obtained  by  a 
shareholder  in  a  foreign  corporation  doing  business  in  Nova 
Scotia  ordering  the  company  to  produce  for  inspection  the  regis- 
ter of  stockholders  and  to  produce  and  file  an  abstract  of 
receipts  and  expenditures,  profits  and  losses  of  the  company 
within  the  Province  and  a  copy  of  its  charter  and  by-laws  and 
regulations  with  the  list  of  officers,  etc.,  it  was  held  on  appeaf 
that  it  was  not  just  and  convenient  to  grant  such  an  order  upon 
affidavit,  and  that  while  it  might  be  useful  in  some  cases  in 
order  to  preserve  the  rights  of  parties,  such  a  matter  should 
not,  as  a  rule,  be  disposed  of  in  a  summary  way:  Merritt  v. 
Copper,  etc.,  Co.,  34  N.S.R.  416 ;  but  in  Quebec  it  has  been  held 
that  a  shareholder  is  entitled  to  a  mandamus  to  compel  the 
directors  to  allow  him  to  inspect  the  books:  Hibbard  v.  Barsa- 
lou,  1  L.C.  L.J.  98. 

Directors  120.  No  person  who  is  a  director  of  the  company  shall  enter 

not  to  con-  „ 

tract  with  into,  or  be  directly  or  indirectly,  for  his  own  use  and  benefit, 

company.  ' 

interested  in  any  contract  with  the  company,  other  than  a  eon- 
tract  which  relates  to  the  purchase  of  land  necessary  for  the 
railway,  nor  shall  any  such  person  be  or  become  a  partner  of  or 
surety  for  any  contractor  with  the  company.  3  Edw.  VII, 
cap.  58,  sec.  79. 

See  notes  to  sec.  112  "Contracts  with  Directors.'' 


SaTmake        *^'  '^e  directors  may  make  by-laws  or  pass 
by-iaws.     from  time  to  time,  not  inconsistent  with  law,  for, — 

(a)  the  management  and  disposition  of  the  stock,  property, 
business  and  affairs  of  the  company ; 
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(&)  the  appointment  of  all  officers,  servants  and  artificers, 
and  the  prescribing  of  their  respective  duties  and  the  compensa- 
tion to  be  made  therefor;  and, 

(c)  the  retirement  of  such  of  said  officers  and  servants,  on 
such  terms  as  to  an  annual  allowance  or  otherwise,  as  in  each 
case  the  directors,  in  the  interest  of  the  company's  service,  and 
under  the  circumstances,  consider  just  and  reasonable.  3  Edw. 
VII.,  cap.  58,  see.  80. 

See  notes  to  sec.  105  as  to  notices  dealing  with  affairs  of  the 
Co.  and  see  Waddell  v.  Ontario  Canning  Co.,  18  O.R.  41,  p.  51. 

Interpretation.  By  R.S.C.,  cap.  1,  sec.  34  (24),  the  word 
"may"  is  permissive  only  and  such  decisions  as  Julius  v. 
Bishop  of  Oxford,  5  A.C.  214,  holding  that  this  word  sometimes 
imposes  a  duty  would  not  apply.  By  sec.  2(2),  ante,  a  by-law. 
is  to  include  a  resolution  so  that  the  words  "or  pass  resolu- 
tions" are  hardly  necessary. 

Repeal  of  By-laws.  By  R.S.C.,  cap.  1,  sec.  31  (g),  the  power 
to  make  by-laws  implies  a  power  to  repeal  them.  This  power 
is  usually  inherent  in  bodies  who  have  power  to  pass  by-laws 
and  in  the  absence  of  some  contract  forbidding  it  a  person 
affected  by  their  repeal  cannot  successfully  object  on  the  ground 
that  thereby  vested  rights  are  affected:  Wright  v.  Synod  of 
Huron,  29  Gr.  348,  9  A.R.  411,  11  S.C.R.  95.  In  the  absence  of 
express  authority,  directors  cannot  repeal  a  by-law  lawfully 
passed  by  their  shareholders :  Stephen  v.  Voltes,  27  O.R.  691 ; 
nor  can  shareholders  by  repealing  a  by-law  duly  enacted  by 
directors  prevent  an  employee  from  recovering  the  amount  due 
him  for  past  services  performed  under  the  terms  of  the  by- 
law: Falkiner  v.  Grand  Junction  B.W.  Co.,  4  O.R.  350. 

By-laws  Operating  Unjustly.  "It  is  a  general  common  law 
principle  that  a  by-law  must  not  be  unreasonable  or  work  un- 
equally towards  members  of  any  one  class  affected  by  it:" 
Lindley  on  Companies,  396;  The  North-West  Electric  Co.  v. 
Walsh,  29  S.C.R.  33,  at  p.  49,  reversing  11  Man.  L.R.  629.  See 
also  the  notes  to  sec.  307,  infra. 

Appointment  of  Officers.  Compare  8  Vic,  cap.  16,  sec.  124 
(Imp.).  Without  express  statutory  power  directors  may  ap- 
point officers  such  as  a  solicitor  and  fix  their  salaries :  Falkiner 
v.  Grand  Junction  B.W.  Co.,  4  O.R.  350. 

Necessity  for  Seal.  In  Manitoba  there  have  been  several 
cases  on  the  subject  of  appointment  of  officers.  In  Murdoch  v. 
Manitoba,  etc.,  B.W.    Co.,  Man.    Reports    (T.W.)   334,  it   was 
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decided  that  the  appointment  of  a  chief  engineer  being  a  mat- 
ter of  necessity  the  contract  need  not  be  under  seal,  but  where 
plaintiff  was  engaged  as  provisional  engineer  at  $300  a  month, 
it  was  held  that  as  the  plaintiff  was  an  important  official  his 
engagement  was  not  binding  on  the  company,  it  not  being  under 
seal:  Armstrong  v.  Portage,  etc.,  B.W.  Co.,  1  Man.  Lit.  344- 
but  a  time  keeper  is  not  a  superior  officer  and  his  employment 
need  not  be  under  seal :  Gordon  v.  Toronto,  etc.,  Co.,  2  Man. 
L.R.  318.     And  where  a  company  through  its  officer  makes  a 
contract  in  general  accordance  with  its  powers  under  the  by- 
laws or  otherwise  it  was  binding  though  not  under  seal:  Jones 
v.  Henderson,  3  Man.  L.R.  433.     "Where  by  resolution  defen- 
dants appointed  plaintiff  their   permanent  land  commissioner 
and  the  secretary  wrote  a  letter  informing  him  of  the  appoint- 
ment and  by  request  affixed  the  company's  seal  thereto,  it  was' 
a  question  whether  this  was  a  sufficient  contract  under  seal  to 
comply  with  the  law  in  Manitoba  and  the  defendants'  by-laws: 
Belch  v.  Manitoba,  etc.,  B.W.  Co.,  4  Man.  L.R.  198;  and  where 
plaintiff  was  engaged  by  the  president  of  defendant  company 
to  act    as  chief    engineer  at    a  stated  salary    and   his  usual 
expenses,  it  was  held  that  the  services  having  been  rendered  the 
contract  was    binding   though    not  under  seal,  but  the   term 
"usual  expenses"  would  not  include  plaintiff's  board  while  at 
headquarters,  but  only  his  expenses  while  absent:  Forrest  v, 
Great  North-West,  etc.,  B.W.  Co.,  12  Man.  L.R.  472.    In  On- 
tario a  plaintiff  sued  for  services  performed  in  obtaining  muni- 
cipal aid  in  accordance  with  provisions  of  the  Railway  Act; 
the  only  evidence  of  his  appointment  was  a  letter  written  by) 
one  of  the  provisional  directors  stating  that  at  a  board  meeting: 
he  had  been  directed  to  arrange  with  the  plaintiff  to  obtain  this 
aid,  and  it  was  also  shown  that  the  president  had  recognized 
and  ^adopted  his  services  and  partially  paid  therefor;  it  was 
held  that  this  was  not  sufficient  proof  of  plaintiff's  engagement, 
nor  any  ratification  by  the  company  of  the  agreement  made  by 
the  director ;  but  it  was  also  held  that  a  resolution  of  the  Board 
of  Directors  or  any  entry  or  minute  in  their  record  of  proceed- 
ings would  have  been  sufficient  authority  to  the  director  who 
made  the  contract  without  the  formality  of  a  by-law  or  the  seal 
of  the  company :  Wood  v.  Ontario  &  Quebec  B.W.  Co.,  24  TIC. 
C.P.  334.     This  case  was  commented  on  and,  under  somewhat 
similar  circumstances,  was  not  followed  in  Allen  v.  Ontario,  etc., 
B.W.  Co.,  29  O.R.  510.    "Where  a  company  appoints  its  directors 
to  salaried  offices  without  a  by-law  fixing  their  salaries  as  re- 
quired by  the  Act  of  Incorporation  and  such  appointments  are 
afterwards  confirmed  by  legislation  they  may  in  the  winding  up 
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recover  upon  a  quantum  meruit  for  services  rendered:  Be 
Ontario  Express  Co.,  25  O.R.  587 ;  commented  on  in  Birnie  v. 
Toronto  Milk  Co.,  5  O.L.R.  1,  where  it  was  held  that  a  director 
who  was  appointed  by  provisional  directors  to  be  manager  at 
a  salary  could  not  recover  for  his  salary  as  there  had  been  no 
by-law  approved  of  by  the  shareholders  and  no  contract  under 
seal. 

Dismissal  of  Officers.  Insolence  or  insubordination  on  the 
part  of  a  manager  towards  directors  is  a  sufficient  cause  to  jus- 
tify his  dismissal  by  the  directors  without  notice :  Dick  v.  Can- 
ada Jute  Co.,  30!  L.C.  Jur.  185 ;  and  drunkenness  is  a  good 
ground  for  dismissal:  Marshall  v.  Central  Ontario  B.W.  Co., 
28  O.R.  241.  Where  the  plaintiff  had  not  been  hired  by  a  con- 
tract under  seal,  and  was  dismissed  by  the  directors  on  account 
of  drunkenness,  it  was  held  that  the  directors  had  power  to  so 
dismiss  him,  and  that  the  question  in  all  such  eases  would  be 
whether  the  plaintiff  had  so  conducted  himself  that  it  would 
have  been  injurious  to  the  interests  of  the  defendants  to  have 
kept  him;  did  he  act  in  a  manner  incompatible  with  the  full 
and  faithful  discharge  of  his  duty,  and  did  he  do  anything 
prejudicial  or  likely  to  be  prejudicial  to  the  interests  or  reputa- 
tion of  his  master  ? :  McEdwards  v.  Ogilvie,  4  Man.  L.R.  1. 

2.  The  directors  may  also,  from  time  to  time,  make  bv-laws  By-'aws  for 

J  '  '  election  of 

or  pass  resolutions  for  the  election  or  appointment  of  officers  of  offlcers- 
the  company,  who  need  not  be  directors,  as  vice-presidents  of 
the  company,  and  may  by  any  such  by-law  or  resolution  specify 
the  manner  of  such  election  or  appointment  and  define  the  pow- 
ers, duties,  qualifications  and  term  of  office  of  such  vice- 
presidents,  each  of  whom  shall  have  and  may  exercise,  subject 
to  the  limitations  set  forth  in  any  such  by-law  or  resolution,  all 
the  powers  of  a  vice-president  elected  by  the  directors  pursuant 
to  the  provisions  of  section  116  of  this  Act.  9  and  10  Edw.  VII., 
c.  50,  see.  3. 

122.  The  directors  shall,    from   time    to   time,  appoint  such  Appoint- 

„  .  i      ff  mentof 

omcers  as  they  deem  requisite,   and  shall  take  such  sufficient  officers, 
security  as  they  think  proper  from  the  managers  and  officers, 
for  the  time  being,  for  the  safe-keeping  and  accounting  for  bySecuri 
them  respectively  of  the  moneys  raised  by  virtue  of  this  Act  and 
the  Special  Act,  and  for  the  faithful  execution  of  their  duties. 

2.  Such  security  may,  as  the  directors  deem  expedient,  be  by  By  bond  or 
bond  or  by  the  guarantee  of  any  society  or  joint  stock  company 
incorporated  and  empowered  to  grant  guarantees,  bonds,  cove- 
nants or  policies  for  the  integrity  and  faithful  accounting  of 
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persons  occupying  positions  of  trust,  or  for  other  like  purposes. 
H  Edw.  VII.,  cap.  58,  see.  81. 

Powers  of  Officers — Manager.  Where  a  manager  orders  work 
to  be  done  which  is  necessary  for  the  efficient  operation  of  his 
company,  the  company  will  be  bound  by  his  acts,  but  the  burden 
is  on  the  person  so  contracting  with  the  manager  to  show  his 
authority  to  pledge  the  credit  of  the  company  where  such  power 
is  not  within  the  apparent  scope  of  his  authority:  Miller  v. 
Cochran,  29  N.S.R.  304.  See  also  "White's  Canadian  Company 
Law,  pp.  328  to  337. 

Managing  Director.  See  also  notes  to  sec.  110,  ante.  The 
law  commits  the  management  of  companies  to  a  Board  of 
Directors,  and  though  much  routine  business  may  be  managed 
by  one  or  more  under  the  name  of  Managing  Director  the  com- 
pany is  not  bound  in  matters  out  of  the  ordinary  course  by  any 
other  than  the  regularly  constituted  authority:  Hamilton, 
etc,,  B.W.  Co.  v.  Gore  Bank,  20  Gr.  J.90,  at  p.  195;  and  no  per- 
son has  power  merely  as  director  to  act  as  agent  of  the  com- 
pany and  bind  it  by  his  own  acts  alone,  and  whatever  power  he 
may  have  to  bind  the  company  must  be  derived  from  his  posi- 
tion as  manager,  which  may  be  proved  by  written  appointment 
or  the  fact  that  he  has  long  and  openly  acted  in  that  capacity 
and  his  services  "as  such  have  been  accepted :  Canada  Central, 
etc.,  B.W.  Co.  v.  Murray,  8  S.C.R.  313;  and  where  a  company 
having  obtained  the  benefit  of  a  contract  which  it  would  have 
had  the  power  to  make,  ratifies  such  contract  when  made  by 
its  manager  it  cannot  afterwards  repudiate  it  on  the  ground 
that  the  manager  had  exceeded  his  powers :  Ibid.  See  also  Mc- 
Dougall  v.  Covert,  18  U.C.C.P.  119.  The  position  of  a  manag- 
ing director  who  is  paid  for  services  given  to  the  company  is 
not  that  of  a  servant  hired  by  it,  but  he  is  a  working  member 
of  the  company  who  gets  paid  for  the  work  he  does :  Be  Leicester 
Club,  30  Ch.  D.,  at  p.  633 ;  and  therefore  the  rules  as  to  hiring 
and  notice  are  not  applicable,  and  his  rights  are  to  be  ascer- 
tained solely  by  the  charter  and  by-laws  of  the  company:  Be 
Bolt  &  Iron  Co.,  14  O.R.,  at  p.  216,  16  A.R.  397,  and  outside 
of  the  provision  of  the  by-laws  and  charter  no  remuneration  is 
recoverable:  Ibid. 

Secretary.  The  secretary  of  a  company,  even  though  author- 
ized by  the  vice-president,  has  no  power  to  bind  the  company 
to  apply  certain  moneys  belonging  to  the  company  in  payment 
of  executions  against  it,  but  he  has  power  to  arrange  with  the 
creditor  that  the  latter  should  proceed  to  attach  certain  debts 
due  to  the  company  and  that  the  cost  of  attachment  should  be 
paid  by  the  company  as  between  solicitor  and  client:  Hamilton, 
etc.,  B.W.  Co.  v.  Gore  Bank,  supra. 
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123.  In  case  of  the  absence  or  illness  of  the  president,  the  vice-presi- 
vice-president  shall  have  all  the  rights  and  powers  of  the  pre- 
sident, and  may  sign  all  debentures  and  other  instruments,  and  His  powers, 
perform  all  acts  which,  by  the  regulations  and  by-laws  of  the 
company,  or  by  the  Special  Act,  are  required  to  be  signed,  per- 
formed and  done  by  the  president. 

2.  The  directors  may,  at  any  meeting  of  directors,  require  Entry  in 

minutes. 

the  secretary  of  the  company  to  enter  such  absence  or  illness 
among  the  proceedings  of  such  meeting. 

3.  A  certificate  of  any  such  absence  or  illness  of  the  presi-  certiflcaie. 
dent,  signed  by  the  secretary  of  the  company,  shall  be  delivered 

to  any  person  requiring  the  same,  on  payment  to  the  treasurer 
of  one  dollar. 

4.  Such   certificate    shall  be  prima  facie  evidence  of    such  Evidence, 
absence  or  illness  at  and  during  the  period  in  the  said  certificate 
mentioned.    3  Bdw.  VII.,  cap.  58,  sees.  82  and  83. 

Vice-president.    For  a  discussion  of  -the  powers  of  vice-presi- 
dent :  See  Hamilton  v.  Gore  Bank,  20  Gr.  190. 

124.  The  directors  shall  cause  to  be  kept,  and,  annually,  on  Accounts, 
the  thirtieth  day  of  June,  to  be  made  up  and  balanced,  a  true, 

exact  and  particular  account  of  the  moneys  collected  and 
received  by  the  company,  or  by  the  directors  or  managers 
thereof,  or  otherwise  for  the  use  of  the  company,  and  of  the 
charges  and  expenses  attending  the  erecting,  mating,  support- 
ing, maintaining  and  carrying  on  of  the  undertaking,  and  of 
all  other  receipts  and  expenditures  of  the  company  or  the 
directors.    3  Edw.  VII.,  cap.  58,  sec.  84. 

For  returns  required  see  sees.  419-423  and  Schedule  One. 

Calls. 

125.  The  directors  may,  from  time  to  time,  make  such  calls  H°w  ™de 
of  money  as  they  deem  necessary  upon  the  respective  share- 
holders, in  respect  of  the  amount  of  capital  respectively  sub- 
scribed or  owing  by  them,  if  the  intervals  between  such  calls, 

the  notices  of  each  call,  and  the  other  provisions  of  this  Act 
and  of  the  Special  Act,  in  respect  of  calls,  are  duly  observed 
and  given. 

2.  At  least  thirty  days'  notice  shall  be  given  of  each  call.     Notice- 
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Amount.  3.  No  call  shall  exceed  the  amount  prescribed  in  the  Special 

Act. 
intervals.         4  No  call  shall  be  made  at  a  less  interval  than  two  months 

from  the  previous  call. 

mount  5.  A  greater  amount  shall  not  be  called  in,  in  any  one  year, 

than  the  amount  prescribed  in  the  Special  Act. 

Resolution.  g.  Nothing  herein  contained  shall  prevent  the  directors  from 
making  more  than  one  call  by  one  resolution  of  the  Board. 
6  Bdw.  VII.,  cap.  58,  sec.  85. 

Compare  8  Vic,  cap.  16,  sec.  22  (Imp.). 

Payment  by  Instalment.  If  a  statute  does  not  prevent  it  a 
company  may  call  up  the  whole  unpaid  balance  due  on  stock  at 
once:  Lake  Superior  Nav.  Co.  v.  Morrison,  22  U.C.C.P.  217; 
but  calls  payable  by  instalments  are  valid :  North  Western  B.W. 
Co.  v.  McMichael,  6  Ex.  273 ;  Birkenhead,  etc.,  B.W.  Co.  v., 
Webster,  20  L.J.  Ex.  234;  Ambergate,  etc.,  B.W.  Co.  v.  Nor- 
cliffe,  6  Ex.  629 ;  nor  is  it  necessary  apart  from  statutes,  that 
calls  should  be  made  by  the  company.  The  above  section,  dif- 
fering in  this  respect  from  the  English  Act,  expressly  gives 
directors  the  right  to  make  calls,  but  in  England  where  the 
power  is  vested  in  "the  company,"  the  same  right  exists:  Am- 
bergate, etc.,  B.W.  Co.  v.  Mitchell,  6  E.C.  235.  "Where  inter- 
vals are  prescribed  for  payment  of  instalments  they  must  be 
strictly  adhered  to :  Stratford,  etc.,  Co.  v.  Stratton,  2  B.  &  Ad. 
518 ;  and  where  directors  at  one  meeting  made  several  calls  pay-' 
able  at  intervals  of  two  months,  all  but  the  first  call  were 
invalid:  Moore  v.  McLaren,  11  U.C.C.P.  534,  and  where  calls 
exceeded  the  amount  prescribed  by  statute,  they  could  not  he 
recovered  from  the  shareholder:  Port  Dover,  etc.,  B.W.  Co.  v. 
Grey,  36  U.C.R.  425.  Calls  made  on  the  first  of  September, 
November  and  January,  do  not  comply  with  the  statute,  and 
are  bad:  Buffalo,  etc.,  B.W.  Co.  v.  Parke,  12  U.C.R.  607;  the 
interval  required  by  the  act  must  exclude  the  first  days  of  the 
two  months:  Be  Bailways,  etc.,  Co.,  29  Ch.  D.  204;  Cloyesy. 
Barling,  16  R.L.  649 ;  St.  John  Bridge  Co.  v.  Woodward,  1  Kerr 
(N.B.)  29;  Provincial  Insurance  Co.  v.  Worts,  9  A.R.  56;  Bank 
of  Nova  Scotia  v.  Forbes,  4  Russ.  &  G.  (N.S.)  295,  or  13  N.S. 

Incidents  of  Calls.  The  illegality  of  one  call  does  not  affect 
the  legality  of  the  others  as  each  call  gives  a  separate  right  of 
action :  European,  etc.,  B.W.  Co.  v.  McLeod,  3  Pugs.,  16  N.B.B. 
3,  39,  41;  St.  John  Bridge  Co.  v.  Woodward,  supra;  Buffalo, 
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etc.,  B.W.  Co.  v.  Parke,  supra.  Unless  a  shareholder  can  show 
fraud  or  ultra  vires,  he  cannot  question  the  propriety  of  the 
directors  in  making  calls:  Christopher  v.  Noxon,  4  O.R.  672; 
Boss  v.  Fiset,  8  Q.L.R.,  at  p.  259 ;  but  if  calls  are  so  made  as  to 
impose  an  unequal  burden  on  the  shareholders  "a  Court  of 
Equity  would  probably  interfere :  Christopher  v.  Noxon,  supra; 
Walsh  v.  North  West  Electric  Co.,  29  S.C.R.  33 ;  European,  etc., 
B.W.  Co.  v.  Macleod,  16  N.B.R.  3.  Directors  may  make  calls  to 
prevent  transfers  of  shares  until  the  calls  are  paid:  Gilbert's 
Case,  L.R.  5  Ch.  559 ;  or  in  order  to  increase  the  amount  of  its 
saleable  assets,  where  a  sale  of  the  undertaking  is  contemplated : 
New  Zealand  v.  Peacock  (1894),  1  Q.B.  622;  they  may  not, 
however,  delegate  their  power  to  subordinate  officers,  or  one  or 
two  of  their  co-directors:  Be  Leeds  Banking  Co.,  L.R.  1  Ch. 
561 ;  European,  etc.,  B.W.  Co.  v.  Dunn,  16  N.B.R.  321.  A  share- 
holder may  be  estopped  from  objecting  to  calls  improperly 
made  where  by  voting  for  them  or  otherwise  he  has  acquiesced 
in  the  irregularity :  Christopher  v.  Noxon,  4  O.R.  672 ;  Ontario 
v.  Ireland,  5  U.C.C.P.  139 ;  Windsor  v.  Date,  27  L.C.  Jur.  7. 
Generally  calls  cannot  be  made  until  the  company  is  organized 
and  directors  elected:  Halifax  v.  Moir,  28  N.S.R.  45.  It  may 
be  a  question  whether  under  section  81,  ante,  provisional 
directors  of  a  railway  company  have  any  such  power. 

Cesser  of  Bight  to  Make  Calls.  The  mere  fact  that  a  com-, 
pany  has  ceased  to  carry  on  business  whereby  the  shares  of 
defaulters  become  forfeited  does  not  prevent  directors  from, 
making  calls  to  pay  debts:  Harris  v.  Dry  Dock  Co.,  7  Gr.  450; 
and  directors  may  be  compelled  at  the  instance  of  shareholders 
to  make  such  calls.  Under  the  Dominion  Winding-up  Act, 
R.S.C.,  cap.  144,  sec.  57,  the  court  may  make  calls;  but  this 
Act  does  not  apply  to  railways.  Sec.  2  (d)  and  sec.  7  and 
no  similar  provision  appears  in  this  Act.  Under  sec.  98 
infra,  a  shareholder  is  liable  to  execution  creditors  for  the 
amount  unpaid  on  his  stock.  A  company  disorganized  and 
insolvent  and  without  properly  elected  directors  cannot  sue  a 
shareholder  for  a  balance  due  on  his  shares :  Cie.  Cap.  Gibraltar 
v.  Lalonde,  M.L.R.  5,  S.C.  127;  Massawippi,  etc.,  B.W.  Co.  v. 
Walker,  3  R.L.  450 ;  nor  can  calls  be  made  to  complete  part  of 
a  railway  after  the  time  for  doing  so  has  expired:  Dumble  v. 
Peterborough,  etc.,  B.W.  Co.,  12  Gr.  74;  assignees  or  receivers 
appointed  under  the  Insolvent  Act  of  1875  can  and  must  make 
calls  if  they  wish  to  collect  the  balance  due :  Knight  v.  White- 
field,  Coutlee's  Dig.  Sup.  Ct.  263;  Boss  v.  Fiset,  8  Q.L.R.,  pp. 
258;  Boss  v.  Guilbault,  4  L.N.  415. 
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puwica-  126.  At  least  four  weeks '  notice  of  any  call  upon  the  share- 

tion  of 

cauce °f  holders  of  the  company  shall  he  given  by  weekly  publication  in 
the  Canada  Gazette,  and  in  at  least  one  newspaper  published 
in  the  place  where  the  head  office  of  the  company  is  situate. 

Evidence.  2.  A  copy  of  the  Canada  Gazette  containing  any  such  notice 
shall  on  production  thereof  be  sufficient  evidence  of  such  notice 
having  been  given.     3  Edw.  VII.,  cap.  58,  sec  86. 

Proof  of  Notice.  It  is  to  be  noted  that  while  this  sec.  and 
sec.  104,  ante,  require  publication  of  the  notice  both  in  the  Can- 
ada Gazette  and  in  a  paper  published  where  the  head  office  is 
situate,  it  is  only  necessary  to  prove  that  it  was  published  in 
the  Gazette,  unless  the  two  sections  can  be  construed  to  mean 
that  production  of  the  Gazette  is  only  evidence  of  publication 
in  that  paper  and  that  publication  in  the  local  paper  must  be 
proved  in  the  usual  way.  The  section  is  obscure,  it  originally 
appeared  as  14  &  15  Vic,  cap.  51,  sec.  16,  sub-sec.  24,  but  there 
no  notice  in  a  local  paper  was  required  and  production  of  the 
Gazette  was  made  conclusive  evidence  of  notice.  ,  Under  this 
section,  production  of  a  Gazette  of  May  28th,  containing  a 
notice  dated  March  15th,  was  not  accepted  as  evidence  of  notice 
given  prior  to  the  date  of  the  Gazette:  Buffalo,  etc.,  B.W.  Co. 
v.  Parke,  12  U.C.R.  607. 

Forms  and  Requisites  of  Notice.  The  notice  must  specify 
time  and  place  of  payment:  Great  North,  etc.,  B.W.  Co.  v. 
Biddulph,  7  M.  &  W.  243 ;  where  notice  must  be  published  in 
every  district  in  which  stock  may  be  held;  failure  to  publish 
in  one  district  is  no  defence  to  a  shareholder  living  in  another: 
Provincial  v.  Cameron,  31  U.C.C.P.  523,  9  A.R.  56. 

And  see  section  104. 

^nare-lt70f       127-  Every  shareholder  shall  be  liable  to  pay  the  amount 

holder.       0f  ^  ca}js  gQ  ma<jej  }n  respect  of  the  shares  held  by  him,  to 

the  persons,  and  at  the  times  and  places,  from  time  to  time, 

appointed  by  the  company  or   the    directors.     3    Edw.   VII., 

cap.  58,  sec.  87. 

Compare  8  Vic,  cap.  16,  sec  22  (Imp.),  last  part. 
Who  are  Liable  as  Shareholders.  An  equitable  mortgagee  of 
shares  not  standing  in  his  own  name  is  not  liable  as  a  share- 
holder: Newry,  etc.,  B.W.  Co.  v.  Moss,  14  Beav.  64;  Hamilton  v. 
Holmes,  33  N.S.R.  100,  at  p.  102 ;  nor,  semble,  is  a  person  who 
takes  a  transfer  of  shares  absolute  in  form  but  really  as  col- 
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lateral:  Page  v.  Austin,  30  U.C.C.P.  108,  7  A.R.  1,  10  S.C.R. 
132 ;  but  a  person  to  whom  shares  have  been  allotted  to  enable 
him  to  qualify  as  a  director  will  be  liable  as  a  shareholder,  even 
though  he  never  formally  accepts  them:  Molineux  v.  London 
(1902),  2  K.B.  589;  and  a  director  holding  qualification  shares 
may  be  estopped  from  setting  up  a  transfer  of  them  where  it 
would  work  to  the  prejudice  of  the  company:  Eiely  v.  Smyth, 
27  G-r.  220.  If  a  person  takes  shares  in  a  fictitious  name  he  will 
be  liable  for  calls  due  upon  them :  Be  Pugh,  L.R.,  13  Eq.  566 ; 
and  so  also  where  they  are  taken  in  the  name  of  a  person  not . 
sui  juris-.  Coventry's  Case  (1891),  1  Ch.  202.  See  Be  Central 
Bank,  25  Can.  L.J.  238,  16  O.R.  293,  18  A.R.  209.  See  also 
notes  to  sec.  98,  infra.  Where  a  person  other  than  the  bene- 
ficial owner  has  been  obliged  to  pay  calls  the-  latter  must  indem- 
nify him:  Hardoon  v.  Belilios  (1901),  A.C.  118. 

128.  If,  on  or  before  the  day  appointed  for  payment  of  any  overdue 
call,  any  shareholder  does  not  pay  the  amount  of  such  call,  he  interest. 
shall  be  liable  to  pay  interest  upon  such  amount,  at  the  rate 

of  five  per  centum  per  annum,  from  the  day  appointed  for  the 
payment  thereof  to  the  time  of  the  actual  payment.  3  Edw. 
VII.,  cap.  58,  sec.  88. 

Where  a  judgment  creditor  sued  a  shareholder  for  the 
amount  unpaid  on  his  stock  it  has  been  decided  that  he  may 
also  recover  interest  upon  the  amount  unpaid:  Nasmith  v. 
Dickey,  44  U.C.R.  414. 

129.  If  at  the  time  appointed  for  the  payment  of  any  call,  Failure  to 

pay  call. 

any  shareholder  fails  to  pay  the  amount  of  the  call,  he  may  be 
sued  therefor  in  any  court  of  competent  jurisdiction,  and  such 
amount  shall  be  recoverable  with  lawful  interest  from  the  day 
on  which  the  call  became  payable.  3  Edw.  VII.,  cap.  58,  see.  89. 
Compare  8  Vic,  cap.  16,  see.  24  (Imp.). 

An  agreement  to  set  off  the  value  of  the  goods  supplied  to 
a  company  p  gainst  the  amount  due  for  calls  is  apparently 
ultra  vires:  Pellatt's  Case,  L.R.  2  Ch.  527.  The  right  to  sue 
for  calls  and  the  right  to  forfeit  the  shares  are  generally 
cumulative  and  the  company  may  pursue  both  remedies:  Great 
Northern  B.W.  Co.  v.  Kennedy,  4  Ex.  417;  but  this  is  probably 
not  so  under  the  present  Act ;  see  sec.  94,  ante. 

Infancy  is  a  defence  to  an  action  for  calls  under  this  section 
if  the  defendant  can  show  that  he  repudiated  his  liability  upon 
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attaining  his  majority:  Newry,  etc.,  B.W.  Co.  v.  Coombe,  3  Ex. 
565;  Dublin,  etc.,  B.W.  Co.  v.  Black,  8  Ex.  181;  but  not  (in 
England)  where  there  is  no  repudiation  within  a  reasonable 
time  after  coming  of  age:  Cork,  etc.,  B.W.  Co.  v.  Goode,  13 
C.B.  826.  See  Be  Central  Bank  &  Hogg,  19  O.K..  7.  As  this  is 
a  statutory  liability  the  period  of  limitation  is  in  England 
twenty  years:  Cork,  etc.,  B.W.  Co.,  v.  Goode,  supra,  followed 
Boss  v.  Grand  Trunk  B.W.  Co.,  10  O.R.  447,  at  p.  454. 

pleadings.  130.  In  any  action  or  suit  to  recover  any  money  due  upon 
any  call,  it  shall  not  be  necessary  to  set  forth  the  special  mat- 
ter, but  it  shall  be  sufficient  to  declare  that  the  defendant  is 
the  holder  of  one  share  or  more,  stating  the  number  of  shares, 
and  is  indebted  in  the  sum  of  money  to  which  the  calls  in  arrear 
amount,  in  respect  of  one  call  or  more,  upon  one  share  or  more, 
stating  the  number  and  amount  of  each  of  such  calls.  3  Edw. 
VII.,  cap.  58,  sec.  90. 

Compare  8  Vic,  cap.  16,  sec.  26  (Imp.). 

The  words  "is  the  holder"  refer  to  the  time  at  which  the 
call  was  made:  Belfast,  etc.,  B.W.  Co.  v.  Strange,  1  Ex.  739; 
and  an  action  will  not  lie  unless  the  defendant  is  shown  to  be 
the  holder  of  some  specific  shares:  Wolverhampton  v.  H imkes- 
worth,  6  C.B.N.S.  336,  7  C.B.N.S.  795,  11  C.B.N.S.  456.  Exe- 
cutors of  a  shareholder  upon  whom  calls  were  made  cannot  be 
sued  in  the  form  prescribed  by  this  section:  Birkenhead,  etc., 
B.W.  Co.  v.  Cotesworth,  6  R.C.  211.  For  a  further  discussion 
of  the  term  "is  the  holder,"  see.  Hamilton  v.  Grant,  33  N.S.R. 
77,  affirmed,  30  S.C.R.  566,  where,  however,  this  term  is  not 
discussed. 

Dividends  and  Interest. 

Declare-  131.  Dividends,  at  and  after  the  rate  of  so  much  per  share 

tionof 

diyidends.  upon  the  several  shares  held  by  the  shareholders  in  the  stock  of 
the  company,  may,  from  time  to  time,  be  declared  and  paid  by 
the  directors  out  of  the  net  profits  of  the  undertaking.  6  Edw. 
VII.,  cap.  42,  sec.  5. 

Compare  8  Vic,  cap.  16,  sec.  120  (Imp.). 

The  Act  of  1888  required  that  the  declaration  of  dividend 
should  be  at  the  annual  meeting.  In  the  Act  of  1903  this  was1 
changed  to  a  general  meeting.  Now  dividends  may  be  declared 
from  time  to  time  by  the  directors  and  it  is  not  necessary  to1 
obtain  the  sanction  of  the  shareholders. 
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What  are  Profits.  The  question  of  what  is  profit  available 
for  dividend  depends  upon  the  result  of  the  whole  accounts 
fairly  taken  for  the  year,  capital  as  well  as  profit  and  loss: 
Byrne,  J.,  Foster  v.  New  Trindad  (1901),  1  Ch.  208,  at  p.  212; 
and  whether  there  are  profits  available  for  distribution  as  divi- 
dends depends  upon  the  circumstances  of  each  case,  the  nature 
of  the  company  and  the  evidence  of  competent  witnesses :  Bond 
v.  Barrow  (1902),  1  Ch.  353;  and  see  page  366  for  a  discus- 
sion of  the  meaning  of  the  word  profits.  In  the  United  States 
"net  earnings"  are  properly  the  gross  receipts,  less  the  expenses! 
of  operating  the  road  and  interest  on  debts  and  many  other, 
liabilities  are  properly  payable  out  of  "net  earnings."  What1 
remains  after  payment  of  these  sums  is  the  profit  of  sharehold- 
ers to  go  towards  dividends1:  St.  John  v.  Erie  B.W.  Co.,  10 
Blatch.  (N.T.)  271;  22  Wall.  (U.S.  Supreme  Court)  136.  This; 
definition  may,  and  probably  does,  apply  in  Canada  as  the 
method  of  making  up  the  returns  of  railway  earnings  show: 
See  Statistical  Year  Book,  1902,  page  354,  yet  the  term  must 
be  distinguished  from  "net  profits"  appearing  in  the  above 
section  which  properly  mean  the  incomings  of  a  concern  after 
deducting  the  expenses  of  earning  them:  Mersey  Docks  v. 
Lucas,  8  A.C.  891  at  p.  903 ;  Glasier  v.  Rolls,  42  Ch.  D.  436  at 
p.  453;  see,  however,  Corry  v.  Londonderry,  etc.,  B.W.  Co.,  29 
Beav.  263.  The  question  is  also  discussed  in  Vemer  v.  General' 
(1894),  2  Ch.  239;  Wilmer  v.  McNamara  (1895),  2  Ch.  245,. 
and  Be  National  Bank   (1899),  2  Ch.  629,  1901,  A.C.  477. 

How  Payable.  The  dividend  becomes  a  debt  as  soon  as 
declared  and  may  be  sued  for  by  the  holder  of  shares :  Eastern 
R.W.  Co.  v.  Symons,  5  Ex.  237 ;  and  the  claim  becomes  barred 
in  six  years:  Be  Severn  B.W.  Co.  (1896),  1  Ch.  559.  The 
holder  of  the  shares  at  the  time  of  declaration  is  entitled  to  the 
dividend  as  against  his  transferor :  Black  v.  Homer  sham,  4  Ex. 
D.  24,  even  though  the  transferor  contract  of  sale  may  not  have 
been  fully  carried  out :  Ibid.  Unless  otherwise  authorized,  divi- 
dends must  be  paid  in  cash  and  cannot  be  paid  by  an  issue  of 
preference  stock :  Hoole  v.  Great  Western  B.W.  Co.,  L.R.  3  Ch. 
262 ;  nor  by  an  issue  of  debentures :  Wood  v.  Odessa,  42  Ch.  D. 
636. 

Division  of  Profits.  Where  the  articles  of  association  pro- 
vided that  dividends  should  be  paid  to  shareholders  in  propor- 
tion to  ther  shares,  it  was  held  in  England  that  upon  a  true 
construction  of  these  articles  read  with  the  Acts  of  1862  and 
1867  all  shares  were  entitled  to  participate  equally  irrespective 
of  the  amounts  paid  up  upon  them :  Oak  Bank  Oil  Go.  v.  Grum, 
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9  Ct.  of  Sess.,  4th  Series,  198,  8  A.C.  65,  and  this  rule  was  fol- 
lowed in  Birch  v.  Cropper,  39  Ch.  D.  1,  14  A.C.  525,  and  in 
Morrow  v.  Peterborough,  4  O.L.R.  324,  where  there  was  a  divi- 
sion of  a  surplus  amongst  shareholders  in  the  winding  up  of  the 
company.  For  a  criticism  of  this  rule  see  Palmer's  Company 
Law,  8th  Ed.,  p.  401. 

The  omission  of  the  provision  contained  in  sub-sec.  2  of  the 
corresponding  section  of  the  Act  of  1903  (sec.  91)  that  the  divi- 
dend shall  be  at  and  after  the  rate  of  so  much  per  share,  etc., 
■  would  indicate  the  intention  to  leave  this  to  the  discretion  of  the 
directors. 
Reserve  132   The  directors  may,  before  recommending  any  dividend, 

set  aside  out  of  the  profits  of  the  company  such  sums  as  they 
think  proper  as  a  reserve  fund,  to  meet  contingencies,  or  for 
equalizing  dividends,  or  for  repairing,  maintaining,  renewing 
or  extending  the  railway  or  any  portion  thereof,  and  shall  suh- 
mit  their  action  in  regard  to  such  reserve  fund  to  the  share- 
holders at  a  general  meeting  for  their  approval. 

Svrated  ^-  ^^e  directors  may  invest  the  sum  so  set  apart  as  a  reserve 

fund  in  such  securities,  not  inconsistent  with  this  or  the  Spe- 
cial Act,  as  they  elect.     3  Bdw.  VII.,  cap.  58,  sec.  92. 

This  section  first  appeared  in  the  Act  of  1903.  In  England 
by  8  Vic,  cap.  16,  sec.  122,  the  directors  are  authorized  to  set 
aside  a  fund  for  contingencies  before  apportioning  profits. 

It  is  the  right,  and  probably  the  duty,  of  directors  where  a 
clause  exists  similar  to  the  above  to  consider  whether  a  reserve 
fund  should  not  be  created  and  added  to  before  making  the 
profits  of  the  company  available  for  dividends :  Fisher  v.  Black 
&  White  Co.  (1901),  1  Ch.  174;  and  apart  from  express  statu- 
tory authority  a  company  is  not  bound  to  divide  all  its  profits 
among  its  shareholders,  but  may  in  the  discretion  of  a  majority 
of  its  shareholders,  legally  set  apart  any  portion  thereof  as  a 
reserve  fund,  and  a  court  has  no  jurisdiction  to  regulate  it.  The 
company  may  even  without  express  power,  invest  in  such  secur- 
ities as  it  sees  fit  and  the  directors  who  make  the  investment 
are  not  restricted  to  those  which  a  trustee  is  authorized  to  make: 
Burland  v.  Earle  (1902),  A.C.  83,  reversing  in  part  Earle  v. 
Burland,  27  A.R.  540. 

devout  of        133    No  dividends  shall  be,— 

capital.  (a)  declared  whereby  the  capital  of  the  company  is  in  any 

degree  reduced  or  impaired;  or, 
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(6)  paid  out  of  such  capital;  or, 

(c)  paid  in  respect  of  any  share,  after  a  day  appointed  fororifcuii 
payment  of  any  call  for  money  in  respect  thereof,  until  such 
call  has  been  paid: 

Provided  that  the  directors  may  in  their  discretion,  until  the  HroTisoas 

to  interest. 

railway  is  completed  and  opened  to  the  public,  pay  interest  at 
any  rate,  not  exceeding  five  per  centum  per  annum,  on  all  sums 
actually  paid  in  cash  in  respect  of  the  shares,  from  the  respec- 
tive days  on  which  the  same  have  been  paid,  and  that  such  inter- 
est shall  accrue  and  be  paid  at  such  times  and  places  as  the 
directors  appoint  for  that  purpose.  3  Edw.  VII.,  cap.  58,, 
sec.  93. 

Compare  8  Vic,  cap.  16,  sec.  121   (Imp.). 

The  Act  of  1903  first  substituted  the  words  "actually  paid 
in  cash"  for  the  words  "called  up." 

Fictitious  Dividends.  Directors  are  liable  to  the  company, 
its  shareholders  and  creditors  for  all  damages  resulting  from 
the  payment  of  any  dividend  which  diminishes  the  capital  of 
the  company;  and  persons  who  have  bought  stock  at  enhanced 
prices  owing  to  the  declaration  of  fictitious  dividends,  may  also 
recover  damages  from  the  directors;  but  a  shareholder  who 
might  have  obtained  information  showing  the  true  state  of 
affairs  will  be  estopped:  Montreal,  etc..  v.  Geddes,  19  R.L.  684, 
at  p.  687;  Flintcroft's  Case,  21  Ch.  D.  519;  Angus  v.  Pope, 
Q.R.  6,  Q.B.  45 ;  and  directors  may  also  be  criminally  liable 
for  conspiracy  where  they  deliberately  declared  fictitious  divi- 
dends in  order  enhance  the  value  of  shares:  Burns  v.  Pennell,  2 
II.L.C.  496;  Beg.  v.  Esdaile,  1  F.  &  F.  213. 

What  is  Payment  Out  of  Capital.  The  propositions  (1)  that 
dividends  must  not  be  paid  out  of  capital;  (2)  that  dividends 
may  only  be  paid  out  of  profits  are  not  identical,  but  diverse : 
Bond  v.  Barrow  (1902),  1  Ch.  353,  at  p.  365;  but  a  company 
may  declare  dividends  out  of  profits  even  though  its  fixed  capi- 
tal may  have  become  impaired:  Ibid,  and  Lee  v.  Neuchatcl,  41 
Ch.  D.  1;  Be  National  Bank  (1899),  2  Ch.  629,  (1901),  A.C. 
477;  Verner  v.  General  (1894),  2  Ch.  239;  Wilmer  v.  JIcNamara 
(1895),  2  Ch.  245,  and  a  company  is  not  bound  to  replace  the 
amount  paid  out  of  capital  for  interest  on  debentures  before 
paying  dividends:  Bosanquet  v.  St.  John,  77  L.T.  206;  but  a 
company  must  replace  "floating"  or  "circulating"  capital  as 

11 — R.L. 
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distinguished  from  fixed  "capital"  before   paying  dividends- 
Lee  v.  Neuchatel;  Bond  v.  Barrow,  supra. 

Payment  Out  of  Accretions  to  Capital.  Generally  in  deter- 
mining what  are  profits,  accretions  to  or  diminution  of  eapital 
must  be  disregarded:  Mills  v.  Northern  B.W.  Co.,  5  Ch.  621, 
631 ;  and  a  company  may  set  off  an  increase  in  the  value  of 
some  of  its  assets  against  its  bad  debts  in  determining  whether 
its  capital  has  been  impaired:  Bolton  v.  Natal  (1892),  2  Ch. 
124,  and  any  unexpected  accretion  to  capital  may  be  turned 
into  money  and  divided  amongst  shareholders :  Lubbock  v.  Bri- 
tish (1892),  2  Ch.  198;  though  where  a  large  amount  was 
realized  from  a  supposedly  bad  debt  directors  were  justified  in 
retaining  a  large  part  of  it  as  a  reserve,  having  regard  to  the 
general  business  and  assets  of  the  company:  Foster  v.  New 
Trinidad  (1901),  1  Ch.  208;  and  the  mere  increased  value  put 
upon  a  plant  by  experts  will  not  justify  the  declaration  of  a 
dividend  equal  to  the  amount  of  the  enhancement  in  value: 
Banque  v.  Geddes,  M.L.R.  6,  S.C.  243 ;  though  a  dividend  based 
upon  a  reconstruction  fund  which  was  not  required  as  the 
plant  had  otherwise  been  kept  in  good  order  might  be  valid: 
Ibid. 

Dividends  Out  of  Capital  Ultra  Vires.  Payment  of  divi- 
dends out  of  capital  is  ultra  vires,  for  it  amounts  to  a  reduc- 
tion of  the  capital  stock  without  any  statutory  authority  here- 
for :  Trevor  v.  Whitworth,  12  A.C.  409,  and  a  vote  of  a  general 
meeting  of  shareholders  cannot  justify  it :  Flintcroft's  Case,  21 
Ch.  D.  519.  For  a  general  discussion  of  the  rules  governing  this 
subject  see  Palmer's  Company  Law,  4th  Ed.,  pp.  177-180. 

Interest  on  Amount  Called  In.  Without  a  by-law  a  com- 
pany would  not  be  liable  to  pay  interest  before  it  earned  pro- 
fits. The  provision  was  interpreted  as  being  an  inducement  to 
persons  to  help  the  undertaking  and  a  person  who  was  not  an 
original  subscriber,  but  to  whom  shares  had  been  transferred 
by  contractors  who  received  them  in  payment  for  work  done 
might  perhaps  not  be  within  its  scope:  McDonell  v.  Ontario, 
etc.,  B.W.  Co.,  11  U.C.R.  267. 

if  share-  134.  No  interest  shall  accrue  to  anv  shareholder  in  respect 

holder  in  " 

arrears.      or  any  share  upon  which  any  call  is  in  arrear,  or  in  respect  oil 
no  interest,  any  other    share    held  by    such    shareholder  while  such  call 
remains  unpaid.     3  Edw.  VII.,  cap.  58,  sec.  94. 
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135.  The  directors  may  deduct,  from  any  dividend  payable  Arrears 
to  any  shareholder,  all  or  any  such  sum  or  sums  of  money  as  from  aw- 
are due  from  him  to  the  company  on  account  of  any  call  or 
otherwise.     3  Edw.  VII.,   cap.  58,   sec.   94. 

Bonds,  Mortgages  and  Borrowing  Powers. 

136.  Subject  to  the  provisions  of  this  Act  and  of  the  Special  Authorized 
Act,  the  directors  of  the  company  may,  when  thereunto  author- 
ized by  the  Special  Act,  issue  bonds,  debentures,  perpetual  or 
terminable  debenture  stock,  or  other  securities,  if  duly  empow-  procedure. 
ered  in  that  behalf  by  the  shareholders,  at  any  special  meeting 

called  for  the  purpose  by  notice  in  the  manner  provided  by 
this  Act,  or  at  any  annual  meeting  in  case  like  notice  of  inten- 
tion to  apply  for  such  authority  at  such  annual  meeting  has 
been  given,  at  which  meeting,  whether  annual  or  special,  share- 
holders representing  at  least  two-thirds  in  value  of  the  sub- 
scribed stock  of  the  company  and  who  have  paid  all  calls  due 
thereon,  are  present  in  person,  or  represented  by  proxy. 

2.  Such  securities  shall  be  signed  by  the  president  or  other  securities 
presiding    officer  and    countersigned  by    the    secretary,  or  aneuted. 
assistant  secretary,  and  such  counter-signature,  and  the  signa- 
ture   to    the    coupons    attached    to    such    securities,    may    be 
engraved. 

3.  Such  securities  may  be  made  payable  at  such  times  and^1™8^ 
in  such  manner  and  at  such  place  or  places  in  Canada  or  else-able- 
where,  and  may  bear  such  rate  of  interest,  not  exceeding  fiveInterest- 
per  centum  per  annum,  as  the  directors  think  proper. 

4.  No  such  security  shall  be  for  a  less  sum  than  one  hundred  Amount. 
dollars. 

By  cap.  38,  sec.  8  of  6  &  7  Edw.  VII.,  the  words  "or  an 
assistant  secretary,"  are  added  after  the  word  "secretary"  in 
the  third  line. 

Compare  8  Vict.,  cap.  16,  sec.  38  (Imp.) 

Difference  from  former  Acts.  Under  sec.  93  of  sub-sec.  1 
of  the  Eailway  Act  of  1888,  a  railway  company  could  only  bor- 
row after  the  shareholders  had  authorized  the  loan  at  a  spe- 
cial general  meeting ;  but  by  the  present  section  authority  may 
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be  obtained  at  an  annual  meeting  as  well  if  due  notice  is  given 
and  two-thirds  in  value  of  the  shares  are  represented.  As  to 
the  nature  of  the  notice  required,  see  sees.  104  and  105,  ante. 

In  the  Act  of  1888  the  rate  of  interest  was  limited  to  six  per 
cent.,  but  by  the  Act  of  1903  this  was  reduced  to  five,  which  is 
now  in  all  cases  the  rate  of  interest.  Compare  sees.  128  and 
133,  ante,  and  notes. 

"Where  throughout  sees.  136  to  146  inclusive,  the  words 
"security"  or  "securities"  are  used  the  phraseology  was  in  the 
Act  of  1888,  "bonds,  debentures  or  other  securities,"  but  the 
other  words  have  been  dropped  and  the  word  "security"  is  the 
only  one  now  used. 

The  provision  "when  thereunto  authorized  by  the  Special 
Act"  is  new.  There  was  no  similar  restriction  in  the  Act  of 
1903. 

Power  to  Create  Debts.  Unless  it  flows  as  a  matter  of  neces- 
sary inference  from  the  objects  for  which  a  company  is  incor- 
porated that  it  must  borrow  money,  it  has  no  power  to  do  so 
without  express  statutory  authority:  Ashbury  v.  Biche,  L.R.  9, 
Ex.  224,  249 ;  7  H.L.  653,  with  which  compare  Colman  v. 
Eastern  Counties  B.W.  Co.,  10  Beav.  1 ;  Brimeloiv  v.  Murray, 

9  App.  Cas.  519;  Cunliffe  v.  Blackburn,  9  App.  Cas.  857; 
Chambers  v.  Manchester,  etc.,  B.W.  Co.,  5  B.  &  S.  588.  But  it 
might,  perhaps,  create  a  charge  upon  its  lands  for  the  purposes 
of  its  undertaking;  though  where  Parliament  has  prescribed 
the  manner  and  extent  of  its  borrowing  powers  it  cannot  bor- 
row in  any  other  way,  and  where  it  attempts  to  do  so  its  secur- 
ities will  be  void:  Baroness  Wenlock  v.  Biver  Dee  Company, 

10  App.  Cas.  354.  It  has  been  held  in  Canada,  however,  that 
a  railway  company  has  a  general  power  to  create  a  lien  upon 
its  property  in  favor  of  persons  doing  work  for  it  which  is  in 
furtherance  of  the  purposes  for  which  it  was  incorporated: 
Bickford  v.  Grand  Junction  B.W.  Co.,  23  Gr.  302,  1  S.C.E. 
696;  Charleboii  v.  Great  North-West  Central  B.W.  Co.,  9  Man. 
L.R.  1.  A  company  may  also  validly  sell  its  rolling  stock  and 
at  the  same  time  agree  with  the  purchaser  to  retain  possession 
of  it  and  to  re-purchase  it  by  re-paying  the  amount  of  the  pur- 
chase money  with  interest  within  a  limited  number  of  years, 
and  this  cannot  be  impeached  on  the  ground  that  it  is  a  loan: 
Yorkshire,  etc.,  Co.  v.  McClure,  21  Ch.  D.  309;  and  see  North 
Central,  etc.,  Co.  v.  Manchester,  etc.,  B.W.  Co.,  35  Ch.  D.  191, 
13  App.  Cas.  554.  And  a  company  has  a  general  power  to  incur 
debts  in  the  ordinary  course  of  its  business  and  it  may,  if  there 
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are  valid  debts,  acknowledge  this  indebtedness ;  and  in  England, 
where  such  a  practice  is  in  vogue,  issue  Lloyds '  bonds  to  secure 
the  amount.  White  v.  Carmarthen  R.W.  Co.,  1  H.  &  M.  786; 
Fountadne  v.  Carmarthen  R.W.  Co.,  5  Eq.  316,  325.  And  it 
may  also  give  a  specific  charge  on  money  due  it  as  security  for 
a  valid  debt:  Pickering  v.  Ilfracombe  R.W.  Co.,  L.R.  3,  C.P. 
235;  Gardner  v.  London,  etc.,  R.W.  Co.,  2  Ch.  201;  and  it  may 
assign  its  rolling  stock  by  way  of  security :  Blackmore  v.  Yates, 
L.R.  2  Ex.  225.  A  person  who  lends  money  to  a  company  for 
the  purpose  of  paying  its  debts,  whether  due  or  subsequently 
incurred,  has  a  valid  claim  against  it  to  the  extent  to  which 
his  loan  has  been  so  applied :  Browne  &  Theobald,  3rd  Ed.,  p. 
86;  Re  Cork,  etc.,  R.W.  Co.,  4  Ch.  748;  Ulster  R.W.  Co.  v.  Ban- 
bridge,  etc..  R.W.  Co.,  Ir.  R.  2  Eq.  190;  Blackburn  v.  Cunliffe, 
22  Ch.  D.  61,  9  A.C.  857 ;  but  the  burden  of  showing  that  the 
money  so  lent  has  been  applied  in  payment  of  debts  lies  on  the 
claimant:  Blackburn  v.  Cunliffe,  supra.  And  the  lands  of  a 
company  may  remain  liable  by  way  of  vendors'  lien  for  the 
amount  of  unpaid  purchase  money  due  in  respect  of  them : 
Peto  v.  Welland  R.W.  Co.,  9  Gr.  455 ;  Patterson  v.  Buffalo,  etc., 
R.W.  Co.,  17  Gr.  521 ;  Lincoln  v.  St.  Catharines,  etc.,  R.W.  Co., 
19  O.R.  106;  and  the  same  rule  exists  in  England;  Walker  v. 
Ware,  etc.,  R.W.  Co.,  L.R.  1  Eq.  195;  Bishop  of  Winchester  v. 
Mid-Hants  R.W.  Co..  L.R.  5  Eq.  17;  Pell  v.  North  Hampton, 
etc.,  R.W.  Co.,  L.R.  2  Ch.  100 ;  and  in  Quebec,  Clearihue  v.  St. 
Lawrence,  etc.,  R.W.  Co.,  Q.R.  9,  S.C.  399;  and  the  same  lien 
will  exist  in  favour  of  the  vendor  of  personal  property  where  it 
is  expressly  provided  for :  Bickford  v.  Grand  Junction  R.W. 
Co.,  23  Gr.  302,  1  S.C.R.  696;  Charlebois  v.  Great  North-West 
Central  R.W.  Co.,  9  Man.  L.R.  1  ;  but  it  may  be  lost  (at  least  as 
to  personal  property)  by  a  subsequent  valid  mortgage  made  by 
the  company:  Wallbridge  v.  Farwell,  18  S.C.R.  1,  at  p.  18; 
and  so  according  to  the  last  case  a  vendor  of  rolling  stock  may 
lose  his  lien  where  he  sells  to  a  company  which  has  already  mort- 
gaged its  immovables  because  rolling  stock  becomes  an  immov- 
able upon  being  put  into  operation  by  a  railway  company.  See 
also  Barker  v.  Central  Vermont  R.W.  Co.,  Q.R.  14  S.C.  467; 
affirmed  on  review  November  3rd,  1899. 

Enforcing  security  by  sale  of  railway.  A  sale  of  the  rail- 
way as  a  going  concern  could  not  be  made  under  execution 
because  it  would  break  up  the  undertaking,  and  this  was  not 
contemplated  by  the  statute ;  and,  therefore,  an  execution  would 
not  operate  as  a  charge  on  the  whole  railway,  and  a  creditor's 
only  remedy  was  for  the  appointment  of  a  receiver:  Gait  y. 
Erie,  etc..  R.W.  Co..  14   Gr.   499,  15   Gr.  637;  Toronto   General 
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Trusts  v.  Central  Ontario  B.W.  Co.,  8  O.L.R.  342,  4  Can.  Ry.  328, 
and  see  Phelps  v.  St.  Catharines,  etc.,  B.W.  Co.,  19  O.R.  50l! 
But  a  judgment  creditor  might  seize  whatever  property  would 
not  interfere  with  the  railway  as  an  undertaking  and  which  was 
not  specifically  mortgaged ;  and  before  bondholders  took  over  a 
railway  mortgaged  to  them  such  judgment  creditor  was  allowed 
to  attach  moneys  belonging  to  the  company:  Phelps  v.  St.  Cath- 
arines, etc.,  B.W.  Co.,  supra,  reversing  18  O.R.  581. 

It  was  afterwards  enacted,  however,  by  46  Vict.,  ch.  24  (D), 
now  incorporated  as  sec.  299  as  amended  by  6  &  7  Edw.  VII., 
cap.  38,  sec.  9,  infra,  that  if  a  railway  was  sold  by  bondholders 
or  under  any  other  lawful  proceeding  and  purchased  by  any 
person  not  having  corporate  power  to  hold  and  operate  it,  the 
purchaser  should  not.  operate  it  without  authority  from  the 
Minister  and  the  courts  began  to  construe  this  as  meaning  that 
the  old  rule  that  the  whole  undertaking  could  not  be  sold  under 
execution  or  a  charge  upon  the  undertaking  created  in  favor  of 
an  execution  creditor  was  changed  and  they  decided  that  an 
execution  might  thereupon  create  a  valid  charge  and  the  exe- 
cution creditor  might  validly  proceed  to  a  sale:  Bedfield  v. 
Wickham,  13  App.  Cas.  467.  This  was  decided  upon  appeal 
from  Quebec  and  apparently  it  was  always  the  law  there  that 
a  railway  might  be  seized  under  execution  and  sold:  Morrison 
v.  Grand  Trunk  B.W.  Co.,  5  L.C.J.  313 ;  Drummond  v.  South 
Eastern  B.W.  Co.,  22  L.C.J.  25;  24  L.C.J.  276;  Hochelaga  Bank 
v.  Montreal,  etc.,  B.W.  Co.,  4  L.N.  333;  Ontario  Car  Co.  V. 
Quebec  Central  B.W.  Co.,  10  L.N.  12;  Abbott  on  Railways  102; 
and  a  seizure  under  execution  has  been  allowed  though  a  rail- 
way was  subsidized  by  the  Government:  Wason  v.  Levis,  etc., 
B.W.  Co.,  7  Q.L.R.  330.  But  the  railway  would  have  to  be 
sold  as  a  whole:  Stephen  v.  Banque  d' Hochelaga,  M.L.R.  2 
Q.B.  491;  or  such  a  part  of  it  as  would  in  itself  form  an 
integer:  Bedfield  v.  Wickham,  supra;  and  see  Grey  v.  Manitoba, 
etc.,  B.W.  Co.,  11  M.L.R.  42;  [1897],  A.C.  254;  the  result  of 
this  amendmnet  in  the  law,  taken  with  the  decision  of  the 
Privy  Council  in  Bedfield  v.  Wickham  leads  to  the  conclusion 
that  the  execution  would  now  operate  as  a  charge  upon  a  rail- 
way in  all  provinces  and  that  a  railway  might  be  sold  under  it, 
subject,  of  course,  to  prior  existing  encumbrances. 

And  it  has  now  been  decided  by  the  Privy  Council  in  Gen- 
tral  Ontario  Bailway  v.  Trusts  &  Guarantee  Co.  [1905]  A.U 
576 ;  4  Can.  Ry.  Cas.  340,  that  in  the  case  of  a  Dominion  Rail- 
way payment  of  the  security  may  be  enforced  by  sale. 
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While  this  case  of  the  Toronto  General  Trusts  v.  Central 
Ontario  was  being  litigated  the  Dominion  House  passed  3 
Edward  VII.,  cap.  21,  now  R.S.C.,  chap.  140,  sees.  26-29,  pro- 
viding that  the  Exchequer  Court  should  have  power  to  order 
the  sale  of  a  railway  or  section  of  a  railway  situate  partly  in 
one  province  and  partly  in  another  or  otherwise  subject  to  the 
legislative  authority  of  the  Dominion  and  further  should  have 
power  to  appoint  a  Receiver. 

The  pending  litigation  in  respect  to  the  Central  Ontario 
was  expressly  excepted  from  the  provisions  of  the  Act,  but,  as 
above  stated,  it  was  afterwards  decided  that  the  security  could 
be  enforced  by  sale. 

The  intention  seems  to  have  been  to  make  the  jurisdiction 
conferred  on  the  Exchequer  Court  by  this  Act  concurrent  with 
that  possessed  by  any  Provincial  Court,  though  section  28  of 
R.S.O.  140,  which  purports  to  deal  with  this  question,  is  not  as 
clear  as  it  might  be. 

See  also,  as  to  enforcement  of  security  by  sale,  notes  to 
sections  139  and  299. 

Lien  Created  by  Judgment.  "Where  a  company  having  no 
power  to  grant  a  lien  to  secure  money  which  it  has  agreed  to 
pay,  consents  to  a  judgment  creating  such  a  lien  but  the  ques- 
tion of  ultra  vires  was  not  argued  or  discussed,  the  lien  created 
by  such  a  judgment  is  invalid:  Great  North-West  Central  B.W. 
Co.  v.  Gharlebois  [1899],  A.C.  114.  But  it  seems  to  follow 
from  this  judgment  that  if  the  question  of  ultra  vires  had  been 
fairly  raised  and  decided  in  favour  of  the  lien  it  would  be  valid : 
Ibid.  See  also  S.C.  26  S.C.R.  221,  Be  South  America  arid  Mexi- 
can Co.  [1895],  1  Ch.  37;  Nashville  B.W.  Co.  v.  United  States, 
113  U.S.R.  261;  United  States  v.  Parker,  120  U.S.R.  89. 

Compliance  with  Statutory  Begulations.  The  provision  re- 
quiring the  consent  of  a  general  meeting  of  the  shareholders  is 
directory  only  and  does  not  invalidate  securities  issued  without 
such  authority,  even  in  the  hands  of  the  original  allottee  of  the 
bonds  if  he  has  no  notice  of  any  such  irregularity:  Fountaine 
v.  Carmarthen  B.W.  Co.,  L.R.  5  Eq.  313.  In  that  case  Sir  "W. 
Page  Wood,  V.-C,  afterwards  Lord  Hatherley,  at  p.  322,  says : 
"In  the  case  of  a  registered  joint  stock  company  all  the  world 
of  course  have  notice  of  the  general  Act  of  Parliament  and  of  a 
special  deed  which  has  been  registered  pursuant  to  the  provi- 
sions of  the  Act,  and  if  there  be  anything  tn  be  done  which  can 
only  be  done  by  the  directors  under  certain  limited  powers,  the 
person  who  deals  with  the  directors  must  see  that  those  limited 
powers  are  not  being  exceeded.    If,  on  the  other  hand,  as  in  the 
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case  of  Royal  British  Bank  v.  Turquand,  5  E.  &  B.  248,  6  ibid 
327,  the  directors  have  power  and  authority  to  bind  the  company 
but  certain  preliminaries  are  required  to  be  gone  through  on 
the  part  of  the  company  before  that  power  can  be  duly  exer- 
cised, then  the  person  contracting  with  the  directors  is  not 
bound  to  see  that  all  these  preliminaries  have  been  observed. 
He  is  entitled  to  presume  that  the  directors  are  acting  lawfully 
in  what  they  do."  This  is  a  general  statement  of  the  law 
which  has  been  frequently  referred  to :  See  also  Land  Owners, 
etc.,  Co.  v.  Ashford,  16  Ch.  D.  411 ;  Be  Romford  Canal,  24  Ch! 
D.  85 ;  Mahoney  v.  Holy  ford,  L.R.  7,  H.L.  869.  A  similar  rule 
has  been  laid  down  in  Sheppard  v.  Bonanza,  etc.,  Co.,  25  O.R. 
305,  from  which  case  the  following  remarks  of  Ferguson,  J.,  at 
p.  310,  are  extracted:  "Then  where  a  party  dealing  with  the 
company  ascertains  the  existence  on  the  part  of  the  company 
[of  power]  to  do  the  act  that  is  to  make  and  give  him  the  obli- 
gation he  may  go  on  with  the  dealing  without  inquiring  as  to 
any  formalities  that  may  have  been  prescribed  as  preliminaries; 
he  may  presume,  without  enquiry,  that  these  have  been  pro- 
perly attended  to;"  and  so  where  a  statute  required  all  evi- 
dences of  debt  issued  by  a  company  to  be  signed  by  the  presi- 
dent and  treasurer,  this  should  be  looked  upon  as  directory 
merely  and  the  signature  of  the  secretary,  instead  of  the 
treasurer,  would  be  sufficient:  City  Bank  v.  Cheney,  15  TJ.C.R. 
400;  and  see  Grand  Trunk  R.W.*  Co.  v.  Levis,  10  R.L.  612. 
Where  a  mining  company  was  empowered  to  borrow  money  and 
mortgage  its  property  upon  a  vote  of  the  stockholders  and 
directors  the  company  was  made  liable  on  the  loan  obtained  by 
the  directors  without  such  vote,  on  the  ground  that  the  lender 
was  justified  in  assuming  that  there  had  been  a  meeting  and 
vote  of  the  shareholders  in  the  manner  directed :  Royal  British 
Bank  v.  Turquand,  supra;  and  the  omission  of  preliminaries 
of  corporate  meetings,  such  as  the  publication  of  notices  or  the 
manner  of  conducting  the  meetings,  or  the  appointment  and 
election  of  directors,  would  not  invalidate  securities  in  the 
hands  of  innocent  holders:  Brock  v.  Toronto,  etc.,  R.W.  Co.,  17 
Gr.  425.  But  where  the  irregularity  is  one  appearing  on  the 
face  of  the  instrument  itself  the  purchaser  is  bound  to  take 
notice  of  it:  Athenceum,  etc.,  Co.,  4  K.  &  J.  549;  Gerides  v. 
Toronto  Street  R.W.  Co.,  14  U.C.C.P.  513:  Commercial  Bank 
v.  Great  North  Western  R.W.  Co.,  3  Mcore  N.S.  313,  314;  and 
it  has  been  held  in  D'Arcy  v.  Tamar,  L.R.  2  Ex.  158,  that  the 
holder  of  a  bond  sealed  with  the  company's  seal  could  not  sue 
the  company  upon  it  where  it  was  proved  that  the  directors 
who  bad  authorized  the  seal  to  be  affixed  had  done  so  separately 
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and  privately  instead  of  acting  formally  as  a  Board.  As 
pointed  out  in  Browne  &  Theobald,  3rd  Ed.,  at  p.  110,  this 
decision  appears  to  be  somewhat  at  variance  with  Fountaine  v. 
Carmarthen  B.W.  Co.  and  other  eases  cited  above,  and  where 
debentures  were  irregularly  issued  by  a  municipality,  but  it 
was  stated  in  the  statute  authorizing  the  issue  that  it  should 
be  taken  and  considered  that  everything  required  by  the  Act 
in  order  to  the  issuing  of  the  debentures  had  been  done  accord- 
ing to  their  terms  the  defendant  and  the  municipality  were 
estopped  from  setting  up  or  attempting  to  prove  the  irre- 
gularities: Jones  v.  Municipality  of  Albert,  20  N.B.R.  78,  21 
N.B.R.  200,  and  see  Zabriskie  v.  Cleveland,  23  How  (U.S.)  381. 

5.  The  directors  may,  for  the  purpose  of  raising  money  for  Terms  of 

sale. 

prosecuting  the  undertaking,  issue,  and  sell  or  pledge,  all  or 
any  of  the  said  securities,  at  the  best  price,  and  upon  the  best 
terms  and  conditions,  which  at  the  time  they  may  be  able  to 
obtain. 

Issue  of  Bonds.  In  order  to  constitute  a  proper  issue  of 
bonds  there  must  be  a  delivery  with  an  intention  on  the  part  of 
the  obligors  that  they  should  become  operative  in  the  hands  of 
the  persons  to  whom  they  were  delivered.  And  where  deben- 
tures were  prepared  being  made  payable  to  bearer  and  were 
placed  in  a  box,  the  key  of  which  was  kept  by  the  secretary, 
but  the  box  itself  was  deposited  in  the  office  of  the  company 
which  was  also  the  office  of  one  of  its  directors  who  had  made 
large  advances  to  it,  it  was  held  that  such  bonds  were  not 
delivered  to  the  director,  nor  had  he  any  right  to  deliver  them 
to  other  people  as  there  had  been  no  sufficient  issue  of  them: 
Mowatt  v.  Cassel,  etc.,  Co.,  34  Ch.  D.  58. 

It  follows  from  the  Mowatt  Case  that  a  bond  cannot  pro- 
perly be  said  to  be  issued  until  a  valid  delivery  of  it  has  been 
made,  but  the  term  may  be  used  in  a  secondary  and  less  formal 
sense  to  signify  the  preparation,  signing  and  sealing  of  the 
document  and  placing  it  absolutely  out  of  the  possession  and 
control  of  the  company.  In  this  respect  a  bond,  like  any  other 
deed,  must  be  delivered  as  well  as  executed  before  it  can  take 
effect,  and  it  is  only  when  issued  to  another  as  obligee  or 
promisee  that  the  instrument  becomes  an  obligation  of  the  com- 
pany: West  Cumberland  Iron  Co.  v.  Winnipeg,  etc.,  B.W.  Co., 
6  Man.  L.R.  388,  at  p.  395. 

Negotiability  of  Bonds  Payable  to  Bearer.  In  England 
bonds  payable  to  bearer  are  negotiable  instruments  and  valid 
in  the  hands  of  bona  fide  holders  without  notice  as  a  bank  note 
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or  promissory  note  may  be  before  it  is  due :  V 'enables  v.  Baring 
(1892),  3  Ch.  527;  and  they  may  be,  and  sometimes  have,  been 
made  negotiable  by  statute,  and  where  such  statutory  enactment 
exists,  the  obligor  cannot  attack  them  in  the  hands  of  a  bona  fide 
holder  without  notice  on  the  ground  that  they  have  been  stolen 
from  the  obligee:  Trust,  etc.,  Co.  v.  Hamilton,  7  U.C.C.P.  98; 
and  where  a  debenture  is  payable  to  "Bearer,"  the  court  will 
take  judicial  notice  that  it  is  a  negotiable  instrument  and  unim- 
peachable in  the  hands  of  a  bona  fide  holder  without  notice: 
Edelstein  v.  Schuler  [1902],  2  K.B.  144.  In  Canada  bonds  pay- 
able to  bearer  have  also  been  treated  as  negotiable  instruments- 
McFarlane  v.  St.  Cesaire,  M.L.E.  2  Q.B.  160,  14  S.C.R.  738; 
Bank  of  Toronto  v.  Cobourg,  7  O.R.  1 ;  but  see  Young  v.  Mac- 
Nider,  Q.R.  4  S.C.  at  p.  211,  3  Q.B.  539,  25  S.C.R.  272. 

Following  what  has  been  said  in  the  notes  to  sub-sec.  1  of 
this  section  it  may  be  mentioned  that  the  rights  of  a  bona  fide 
holder  of  the  bonds  without  notice  prevail  over  an  execution 
creditor,  though  the  bonds  have  been  irregularly  issued  and  no 
directors  of  the  company  have  been  validly  appointed :  Buck  v. 
Tower,  etc.,  Co.  [1901],  2  K.B.  314. 

Pledge  of  Bonds.  Directors  would  apparently  have  implied 
power  to  pledge  bonds  for  the  purposes  of  the  undertaking,  but 
such  a  power  is  expressly  given  by  this  statute:  See  Winnipeg, 
etc.,  B.W.  Co.  v.  Mann,  7  Man.  L.R.  81  and  93 ;  but  a  pledgee 
cannot  exercise  the  general  powers  of  a  holder  until  he  has  got 
rid  of  the  equitable  interest  in  the  pledgor  either  by  foreclosure 
or  by  whatever  proceedings  are  prescribed  by  the  terms  of  any 
agreement  under  which  he  holds  his  debentures. 

And  a  power  of  sale  given  to  such  a  pledgee  gives  him  only 
a  right  to  sell  the  bonds  and  not  the  property  which  they  pur- 
port to  secure.  Atlantic  and  L.  S.  By.  v.  Be  Galindez,  Q.R.  14 
K.B.  161 ;  Toronto  General  Trusts  v.  Central  Ontario  B.W. 
Co.,  8  O.L.R.  342,  and  see  Nova  Scotia  Central  B.W.  Co.  v. 
Halifax  Banking  Co.,  23  N.S.R.  172,  21  S.C.R.  536.  A  pledge 
of  bonds  to  a  bank  makes  the  latter  a  mortgagee  of  them  only 
and  not  a  trustee  and  liable  as  such  for  the  due  administration 
of  the  property  upon  which  they  form  a  charge:  Nova  Scotk 
Central  B.W.  Co.  v.  Halifax  Banking  Co.,  supra.  But  as  to 
bank's  position  if  bonds  were  issued  to  it  direct  see  re  Perth 
Electric  Tramways,  [1906],  2  Ch.  216,  re  Tasker  and  Sons 
[19051,  2  Ch.  587. 

Sale  at  a  Discount.  As  pointed  out  in  "White's  Canadian 
Company  Law  391,  the  power  to  issue  bonds  at  less  than  their 
face  value  is  in  effect  an  authority  to  a  company  to  pay  more 
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than  the  statutory  rate  of  interest.  This  statutory  authority  is 
in  accordance  with  the  general  principle  laid  down  in  such  cases 
as  Anglo,  etc.,  Co.,  20  Eq.  339;  Compagnie  General;  Campbell's 
Case,  4  Ch.  D.  470 ;  but  a  bare  power  to  borrow  money  does  not 
justify  an  agreement  to  sell  debentures  at  a  discount:  West 
Cornwall  R.W.  Co.  v.  Mowatt,  17  L.J.  Ch.  366,  sed  quaere. 

" Raising  Money."  This  term  should  be  liberally  construed 
to  enable  a  railway  company  to  acquire  funds  for  its  undertak- 
ings: Winnipeg,  etc.,  B.W.  Co.  v.  Mann,  7  Man.  L.R.  81; 
Regent's  Canal,  etc.,  Co.,  3  Ch.  D.  43. 

6.  The  power  of  issuing  securities  conferred  upon  the  com- Extent  of 
pany  by  this  Act,  or  under  the  Special  Act,  shall  not  be  con- power, 
strued  as  being  exhausted  by  any  issue,  and  such  power  may  be 
exercised  from  time  to  time:   Provided   that  the  limit  to  the 
amount  of  securities  fixed  in  the  Special  Act  shall  not  be  ex- 
ceeded.'   3  Edw.  VII.,  cap.  58,  sec.  111. 

After  the  word  "issue"  in  the  third  line  of  this  sub-section 
the  words  "before  the  bonds  constituting  such  issue  being 
withdrawn  or  paid  off  and  duly  cancelled"  were  inserted  by  55 
and  56  Vict.,  cap.  7,  sec.  4,  but  they  were  dropped  in  the  Act 
of  1903. 

The  provision  contained  in  this  section  is  important  for  in 
the  absence  of  some  such  provision  a  company  having  once 
issued  bonds  even  if  only  by  way  of  loan  cannot  after  they  are 
paid  off  reissue  them,  the  first  issue  exhausts  the  power,  after 
which  the  bonds  are  "dead  and  gone"  for  all  purposes.  Re 
Tasher  &  Sons  [1905],  2  Ch.  587.  In  re  George  Routledge  & 
Sons  [1904],  2  Ch.  474.  And  the  deposit  with  a  bank  as  secur- 
ity for  a  temporary  loan  of  bonds  sealed  in  blank  without  name 
or  date  is  an  issue  which  exhausts  the  power  and  prevents  a 
reissue.  Re  Perth  Electric  Tramivays  [1906],  2  Ch.  216,  and 
the  fact  that  the  bank  does  not  hand  back  the  debentures  to  the 
company  will  not  give  the  right  to  re-charge  them  with  a  fur- 
ther amount  after  the  first  loan  has  been  paid  off.  In  re  Rus- 
sian Petroleum,  etc..  Co.,  Ltd.  [1907],  2  Ch.  540. 

As  a  result  of  these  decisions  legislation  was  passed  in 
England  giving  the  right  under  certain  conditions  to  reissue 
debentures  and  keep  them  alive  when  they  have  been  paid  off. 

And  by  8  &  9  Edward  VII.,  chapter  32,  section  2,  (D),  a 
further  sub-section  has  been  added  to  this  section  as  follows : — 

7.  "When  securities  issued  under  this  section  have  been 
deposited  or  pledged  by  the  company,   as  security  for  a  loan 
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or  for  advances  made  to  it,  and  such  loan  or  advances  have  been 
paid  off  and  such  deposit  or  pledge  redeemed,  such  securities 
shall  not  be  deemed  to  have  been  paid  off  or  to  have  become 
extinguished,  but  shall  be  deemed  to  be  still  alive,  and  the  com- 
pany may  reissue  them;  and  upon  such  reissue  the  person  to 
whom  the  reissue  is  made  shall  have  the  same  rights  and  prior- 
ities as  if  the  securities  had  not  previously  been  issued. 

(a)  Where  a  company  has  deposited  any  of  its  securities  to 
secure  advances  from  time  to  time  on  current  account,  such 
securities  shall  not  be  deemed  to  have  been  paid  off  or  extin- 
guished by  reason  only  of  the  account  of  the  company  ceasing 
to  be  in"  debit  while  the  securities  remain  so  deposited. 

(6)  The  reissue  of  a  security  under  this  sub-section  shall 
not  be  treated  as  the  issue  of  a  new  security  for  the  purpose  of 
any  provision  limiting  the  number  or  amount  of  the  securities 
to  be  issued. 

2.  Sub-section  7  of  section  136  of  the  said  Act  shall  be  retro- 
spective in  its  operation,  and  shall  apply  to  securities  hereto- 
fore as  well  as  to  securities  hereafter  issued,  deposited  or 
pledged,  and  to  past  as  well  as  to  future  transactions  relating 
to  or  affecting  the  same,  but  nothing  in  the  said  sub-section  shall 
prejudice, — 

(a)  The  operation  of  any  judgment  or  order  of  a  court  of 
competent  jurisdiction  pronounced  or  made  in  any  legal  pro- 
ceedings now  pending,  as  between  the  parties  to  the  proceedings 
in  which  the  judgment  was  pronounced  or  the  order  made,  and 
any  appeal  from  any  such  judgment  or  order  shall  be  decided 
as  if  the  said  sub-section  had  not  been  enacted. 

(b)  Any  power  to  issue  securities  in  the  place  of  any  secur- 
ities paid  off,  or  otherwise  satisfied  or  extinguished  reserved  to 
a  company  by  the  securities  themselves,  or  by  any  mortgage  or 
trust  deed  securing  them. 

See  7  Edw.  VII.,  cap.  50,  sec.  15  (Imp.),  and  section  104 
of  the  English  Companies  Act  of  1908,  and  in  re  New  London 
etc.,  Co.,  1908,  1  Ch.  621,  and  Fitzgerald  v.  Pcrsse,  1908,  1  Ir. 
279. 

Siiw"^1  137-  No  Power  t0  issue  or  dispose  of  any  such  securities 
conferred  by  any  Special  Act  of  a  provincial  legislature  shall,  if 
such  railway  is  thereafter  brought  under  the  legislative  author- 
ity of  the  Parliament   of   Canada,   be  subsequently  exercised 
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without  the  sanction  of  the  Governor  in  Council.     3  Edw.  VII., 
cap.  58,  sec.  111. 

This  provision  was  inserted  for  the  first  time  in  the  Act  of 
1903  and  makes  the  issue  of  bonds  under  any  Provincial  Spe- 
cial Act  of  Incorporation  dependent  not  only  upon  the  terms 
of  the  Special  Act,  but  also  upon  permission  being  given  by 
the  Governor-in- Council.  From  the  language  of  Osier,  J.  A., 
in  Bowen  v.  Canadian  Southern  R.W.  Co.,  14  A.R.  1,  at  page 
10,  as  follows: — "As  to  their  main  line  and  "Welland  and 
other  branches  they  were  incorporated  by  Ontario  Acts,  and 
although  they  are  now  subject  to  Dominion  legislation  alone, 
having  been  declared  to  be  a  work  for  the  general  advantage  of 
Canada,  I  do  not  concede  that  the  provisions  of  their  Special 
Acts  are  thereby  necessarily  superseded;"  it  would  appear  that 
without  some  such  express  enactment  the  bonding  privileges 
given  by  the  Special  Provincial  Act  might  have  been  exercised 
without  supervision  by  the  Dominion  Government  but  for  the 
express  terms  of  this  proviso. 

And  see  Connolly  v.  Montreal  Park  and  Island  R.W.  Co., 
Q.R.  22  S.C.  322. 

Extent  of  Borrowing  Towers.  Generally  a  company  cannot 
borrow  more  money  than  the  Acts  providing  for  the  issue  of 
debentures  permit:  Re  Pooley,  etc.,  Co.,  21  L.T.N.S.  390;  and 
all  statutory  conditions  precedent  must  be  complied  with  or  the 
issue  will  be  invalid :  Weeks  v.  Propert,  L.R.  8  C.P.  427 ;  Beaver, 
etc.,  Co.  v.  Spires,  30  U.OC-P-  at  pp.  343  et  seq;  and  so  where 
it  is  provided  that  a  certain  proportion  of  the  capital  must  be 
subscribed  and  paid  or  that  the  undertaking  must  begin  to  be 
productive  before  the  bonds  can  be  issued,  the  performance  of 
these  conditions  are  essential  to  the  validity  of  the  bonds :  Re 
Baqnalstown,  etc.,  R.W.  Co..  Ir.  L.R.  4  Eq.  505,  and  see  Re 
Cork,  etc.,  R.W.  Co.,  21  L.T.N.S.  738;  but  there  may  be  a  sub- 
sequent statutory  waiver  of  any  such  non-compliance :  Commer- 
cial Bank  v.  Great  Western  R.W.  Co.,  3  Moore  N.S.  295;  and 
such  a  waiver  may  be  accomplished  even  by  an  incorrect  recital 
in  the  Act  authorizing  the  issue  of  bonds:  Quebec  v.  Quebec 
Central  R.W.  Co.,  10  S.C.R.  563 ;  and  under  the  English  Com- 
panies Act  of  1900,  63  and  64  Vict.,  cap.  48,  sec.  14,  power  is 
given  to  cancel  unissued  debentures  and  issue  fresh  debentures 
instead  up  to  the  full  limit  of  the  company's  statutory  borrow- 
ing powers:  Re  North  Befries,  etc.,  Co.  (1903),  "W.N.  194; 
[1904],  1  Ch.  37. 
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Mortgage.  138.  The  company  may  secure  such  securities  by  a  mort- 
gage deed  creating  such  mortgages,  charges  and  encumbrances 
upon  the  whole  of  such  property,  assets,  rents  and  revenues  of 
the  company,  present  or  future,  or  both,  as  are  described 
therein :  Provided  that  such  property,  assets,  rents  and  revenues 
shall  be  subject,  in  the  first  instance,  to  the  payment  of  any 
penalty  then  or  thereafter  imposed  upon  the  company  for  non- 
compliance with  the  requirements  of  this  Act,  and  next,  to  the 
payment  of  the  working  expenditure   of  the   railway. 

Compare  8  Vict.,  cap.  16,  sec.  42  (Imp.) 

This  sub-section  is  taken  with  some  unimportant  variations 
from  51  Vict.,  cap.  29,  sec.  94  (1).  In  the  former  Act  the 
"rents  and  revenues"  only  were  to  be  subject  to  the  payment 
of  penalties ;  now  the  ' '  property  and  assets ' '  are  expressly  made 
liable  as  well. 

Froperty  Which  May  Be  Mortgaged.  The  English  statute 
in  terms  includes  unpaid  calls  amongst  the  classes  of  property 
belonging  to  the  company  which  may  be  mortgaged.  No  sim- 
ilar power  is.  given  in  the  present  Act,  and  in  Quebec  (without 
express  power)  a  mortgage  of  calls  due  in  respect  of  unpaid 
capital  can  no  more  be  made  than  a  mortgage  of  any  other 
species  of  after-acquired  property:  "White,  p.  396,  Civil  Code 
Art.  1983.  The  subject  has  not  been  much  discussed  in  the 
other  provinces,  but  in  England  it  may  be  said  that  while  mort- 
gages of  unpaid  calls  have  been  looked  upon  with  disfavour,  yet 
when  the  power  to  mortgage  apparently  includes  all  property 
that  the  company  may  lawfully  own,  a  mortgage  of  the  unpaid 
capital  will  be  upheld:  Newton  v.  Debenture  Holders,  etc.,  Co. 
[1895],  A.C.  244,  approving  Re  Pyle  Works,  44  Ch.  D.  534. 
And  so  a  power  to  mortgage  a  company's  "assets"  gives  a 
power  to  mortgage  calls:  Page  v.  International,  68  L.T.  435; 
but  a  power  to  charge  "property"  or  "property  and  funds" 
does  not  do  so:  Bank  of  South  Australia  v.  Abrahams,  L.R.  6, 
P.C.  265;  Bower  v.  Foreign  Gas  Co.,  W.N.  (1877)  222.  A 
mortgage  of  arrears  of  calls  already  made  and  unpaid  is  valid : 
Be  Humber,  L.R.  5  Ch.  88 ;  and  so  is  a  mortgage  of  the  proceeds 
of  a  call  not  yet  made,  but  already  determined  upon :  Be  Sanhey, 
etc.,  Co.,  9  Eq.  721 ;  Pickering  v.  Ilfracombc  B.W.  Co.,  L.B,  3, 
C.P.  235,  247. 

After-Acquired  Property.  It  is  expressly  provided  that  a 
mortgage  may  be  made  of  property  which  the  company  does  not 
own  at  the  date  thereof,  but  the  mortgage  would,  of  course, 
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have  to  include  it  by  apt  words.  Apart  from  the  statute  Courts 
of  Equity  have  long  upheld  such  mortgages  so  far  as  they  did 
not  conflict  with  the  rights  of  subsequent  purchasers  for  value 
without  notice :  Holroyd  v.  Marshall,  10  H.L.  Cas.  191 ;  Rolleston 
v.  Morton,  1  D.  &  W.  195 ;  Haley  v.  Halifax  Street  R.W. 
Co.,  25  N.S.R.  140;  Eirkpatrick  v.  Cornwall,  etc.,  R.W.  Co.,  2 
O.L.R.  113. 

And  finally  in  Be  Panama,  etc.,  Co.,  1870,  L.R.  5  Ch.  318, 
the  validity  and  effect  of  what  is  now  called  a  ' '  floating  charge ' ' 
was  finally  recognized.  And  quite  apart  from  the  provision  of 
this  section  that  payment  for  working  expenditure  should  be 
exempt  a  company  can  charge  all  its  property  present  and 
future  without  interfering  with  the  carrying  on  of  the  busi- 
ness. The  assets  can  be  dealt  with  in  the  ordinary  course  of 
business  until  the  floating  charge  becomes  crystallized  by  the 
intervention  of  the  debenture  holders  in  case  of  default  e.g., 
by  appointment  of  a  receiver.  Till  such  an  event  the  company 
under  this  form  of  security  can  deal  with  its  assets  in  the 
ordinary  course  of  business  free  from  the  charge.  This  does 
not  mean,  however,  that  there  is  no  charge  till  the  happening 
of  such  an  event,  only  that  it  does  not  attach  till  then.  See 
for  full  discussion  of  the  subject,  Palmer's  Precedents,  10th 
Ed.  Pt.  Ill,  pp.  78,  79,  and  cases  there  cited,  also  Palmer's 
Company  Law,  6th  Ed.,  1909,  pp.  301-305. 

Questions  sometimes  arise  whether  the  property  is  so  reduced 
into  possession  by  the  company  as  to  become  subject  to  the 
mortgage.  Where  a  mortgagor  purchases  property  and  gives  a 
mortgage  back  for  part  of  the  purchase  money,  the  deed  and 
mortgage  are  regarded  as  one  transaction  and  a  general  mort- 
gage or  lien  upon  all  the  company's  property  will  not  rank  in 
priority  to  the  mortgage  for  the  purchase  money:  "White's  Can- 
adian Company  law,  395;  United  States  v.  New  Orleans  R.W. 
Co.,  12  Wall  (U.S.)  362,  and  in  the  United  States  a  mechanic's 
lien  upon  property  acquired  after  the  mortgage  has  been  given 
takes  precedence  of  such  mortgage  though  it  expressly  includes 
"after-acquired  property:"  Williamson  v.  New  Jersey,  etc., 
R.W.  Co..  27  N.J.  (Eq.)  277;  but  in  Ontario  it  has  been  de- 
cided that  a  mechanic's  lien  under  the  Mechanics'  Lien  Act 
has  no  greater  right  to  priority  than  writs  of  execution  and  will 
not  attach  as  against  a  mortgage  previously  given  covering 
after-acquired  property:  Breeze  v.  Midland  R.W  Co..  26  Gr. 
225 ;  King  v.  Alford,  9  O.R.  643 ;  and  the  same  rule  has  been 
adopted  in  British  Columbia,  Larsen  v.  Nelson,  etc.,  R.W. 
Co.,  4  B.C.R.  151 ;  and  see  also  Wallbridge  v.  Farwell,  18  S.C.R. 
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A  mechanic 's  lien  being  in  any  case  a  charge  under  a  pro- 
vincial act  which  is  designed  if  it  takes  effect  at  all  to  change 
the  ownership  of  property  which  is  acquired  for  railway  pur- 
poses, it  has  been  decided  in  the  Larsen  Case  that  it  would  not 
attach  against  any  property  of  a  railway  which  is  subject  to  the 
jurisdiction  of  the  Dominion  of  Canada,  and  see  further  on  this 
the  notes  preceding  sec.  5,  ante. 

Mortgage  of  Rolling  Stock.  Under  Quebec  law  rolling  stock 
becomes  immovable  and  therefore  realty  by  destination  as  soon 
as  it  is  delivered  to  the  railway  company  and  put  into  operation 
by  it :  Abbott  on  Railways,  107 ;  Civil  Code,  379 ;  and  therefore 
the  unpaid  vendor  of  cars  supplied  loses  his  lien  againsi  a 
mortgagee  of  lands  of  a  company:  Wallbridge  v.  Farwell,  18 
S.C.R.  1 ;  Grand  Trunk  R.W.  Co.  v.  Eastern  Toimships  Banks, 
10  L.C.J.  11 ;  and  the  same  result  follows  and  the  same  rule  ap- 
plies in  Ontario:  Kirkpatrick  v.  Cornwall,  etc.,  R.W.  Co.,  2 
O.L.R.  113,  and  in  England  Re  Liskeard,_  etc.,  R.W.  Co.  (1903), 
2  Ch.  681,  where,  however,  rolling  stock  is  the  subject  of  an  ex- 
press enactment,  30  &  31  Vict.,  cap.  127,  sec.  4. 

Rails,  Ties  and  Superstructure.  "When  affixed  to  the  land 
these  become  real  estate  and  so  would  pass  under  a  mortgage  of 
the  company's  lands:  Great  Western  R.W.  Co.  v.  Rouse,  15 
U.C.R.  168 ;  which  would  therefore  take  priority  over  a  vendor's 
lien :  Lanark  v.  Cameron,  9  U.C.C.P.  109,  or  an  execution :  Kirk- 
patrick v.  Cornwall,  etc.,  R.W.  Co.,  supra.  But  where  they  are 
not  incorporated  with  the  rest  of  the  railway  property  so  as  to 
become  fixtures  and  as  such  part  of  the  land  the  reverse  is  the 
rule :  Wyatt  v.  Levis,  etc.,  R.W.  Co.,  6  Q.L.R.  213. 

Mortgage  on  Revenues.  "While  the  company  remains  in  pos- 
session of  the  road  the  right  to  apply  enough  of  the  income  or 
any  surplus  income  to  operate  the  road  cannot  be  questioned: 
Abbott  on  Railways,  106 ;  Gilman  v.  Illinois,  etc.,  Co.,  91  U.S. 
303 ;  and  even  though  interest  is  in  arrears  the  mortgagees  can- 
not take  possession  of  the  earnings  or  claim  priority  over  a 
creditor  who  has  attached  such  earnings  until  a  receiver  of  the 
property  has  been  appointed  or  the  property  has  in  some  other 
way  been  reduced  into  possession  by  them:  Phelps  v.  St. 
Catharines,  etc.,  R.W.  Co..  18  O.R.  581,  19  O.R.  501;  Suiney  v. 
The  Enniskillen,  etc.,  R.W.  Co.,  2  Ir.  R.   (C.L.)   338. 

wWcTmay       2-  By   the  said   mortgage,  the    company  may   grant  to  the 

£»™fd  holders  of  such  securities,  or  the  trustees  named  in  such  mortr 

gaKe-         gage,  all  and  every  the  powers,  rights  and  remedies  granted  hy 

this  Act  in  respect  of  the  said  securities,  and  all  other  powers, 
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rights  and  remedies,  not  inconsistent  with  this  Act,  or  may 
restrict  the  said  holders  in  the  exercise  of  any  power,  privilege 
or  remedy  granted  hy  this  Act,  as  the  case  may  be ;  and  all  the 
powers,  rights  and  remedies,  so  provided  for  in  such  mortgage, 
shall  be  valid  and  binding  and  available  to  the  said  holders  in 
manner  and  form  as  therein  provided.  3  Edw.  VII.,  cap.  58, 
sec.  112. 

139.  The  company  may  except  from  the   operation  of  anyiroperty 
such  mortgage  any  assets,  property,  rents  or  revenue    of  the  fr°m  °">"> 
company,  and  may  declare  and  provide  therein  that  such  mort- 
gage shall  only  apply  to  and  affect  certain  sections  or  portions 
of  the  railway  or  property  of  the  company. 

2.  "Where  any  such  exception  is  made,  the  company  shall  in  special  de- 
such  mortgage  deed  expressly  specify  and  describe,  with  suffi- 
cient particularity  to  identify  the  same,  the  assets,  property, 
rents  or  revenue  of  the  company,  or  the  sections  or  portions  of 
the  railway  not  intended  to  be  included  therein  or  conveyed 
thereby.    3  Edw.  VII.,  cap.  58,  sec.  112. 

This  section  was  first  introduced  by  the  Act  of  1903  where 
it  appeared  as  sub-sec.  3  of  sec.  112. 

In  Quebec  it  has  been  held  that  a  portion  of  a  railway  could 
not  be  sold,  but  that  it  must  be  sold  as  a  whole:  Stephen  v. 
Hochelaga  Bank,  M.L.R.  2,  Q.B.  491 ;  but  it  was  subsequently 
decided  in  that  province  that  section  278  of  51  Vict.,  cap.  29 
(now  re-enacted  as  sec.  299,  sub-sec.  1,  post),  has  made  a  sale 
of  part  of  a  railway  possible,  provided  that  part  could  be 
treated  as  an  integer  and  be  successfully  operated  by  itself  as 
a  railway:  Bedfield  v.  Wickham,  13  A.C.,  at  pp.  476  and  477; 
and  on  this  ground  it  was  held  that  a  section  of  a  railway  might 
be  validly  mortgaged,  yet  where  part  of  that  section  was  in 
one  province  and  part  in  another  the  courts  of  one  province 
could  not  authorize  the  sale  under  such  a  mortgage  even  of 
that  part  within  their  jurisdiction :  Grey  v.  Manitoba,  etc., 
R.W.  Co.,  11  Man.  L.R.  42,  (1897),  A.C.  254.  It  became  a  ques- 
tion therefore  whether  the  expression  "sections  or  portions" 
in  this  new  clause  gave  a  right  to  mortgage  a  portion  of  a  rail- 
way which  is  not  an  integer  so  that  mortgagees  may  exercise 
their  remedies  against  the  portions  described  without  regard 
to  its  effect  upon  the  rest  of  the  railway. 

See  now  R.S.C.  cap.  140,  sub-sees.  26-29. 

12— R.L. 
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Where  parts  of  the  company's  property  or  assets  are  by  the 
trust  deed  expressly  excepted  from  the  operation  of  a  mortgage 
the  case  of  Wickham  v.  New  Brunswick,  etc.,  B.W.  Co.,  L.E.  1 
P.O.  64,  would  probably  govern  and  the  proceeds  of  a  sale  of 
such  excepted  portions  would  also  be  free  from  the  operation  of 
the  mortgage:  Ibid.,  p.  80. 

Deposit  140.  Every    such    mortgage     deed,  and    every    assignment 

secretary    thereof,  or  other  instrument  in  any  way  affecting  such  mortgage 

or  security,  shall  be  deposited  in  the  office  of  the  Secretary  of 
Notice.       State  of  Canada,  and  notice  of  such  deposit  shall  forthwith  be 

given  in  the  Canada  Gazette. 

regtotra-1  ^-  Such  mortgage  deed  or  other  instrument  need  not  be  regis- 

tion.         tered  under  the  provisions  of  any   law  respecting  registration 

of  instruments  affecting  real  or  personal  property.     3  Edw. 

VII.,  cap.  58,  sec.  112. 

This  is  taken  from  51  Vict.,  cap.  29,  sec.  94  (3).  The  provi- 
sion is  considerably  altered  by  requiring  that  assignments  as 
well  as  the  mortgages  themselves  shall  be  deposited  in  accord- 
ance with  this  section  and  also  by  the  provision  that  the  local 
laws  respecting  registration  shall  not  apply.  The  provision  as 
amended  is  no  doubt  intended  to  provide  a  uniform  method  of 
registration  for  all  mortgages  of  the  real  or  personal  property 
of  railways  which  are  subject  to  the  jurisdiction  of  the  Federal 
Government  in  place  of  the  diverse  laws  upon  that  subject 
which  exist  in  each  of  the  provinces..  But  it  is  to  be  observed 
that  there  is  no  provision  that  the  holders  under  a  mortgage 
registered  as  required  by  this  section  shall  take  any  priority 
to  those  who  may  claim  under  a  prior  unregistered  mortgage, 
though  section  141,  provides  that  securities  "hereby  author- 
ized to  be  issued  shall  be  the  first  preferential  claim"  upon 
the  company.  This  would  probably  be  construed  to  mean  that 
those  who  had  complied  with  the  terms  of  the  statute  by  deposit- 
ing their  securities  with  the  Secretary  of  State  would  take 
priority  over  those  who  did  not.  For  a  discussion  of  this  sub- 
ject under  a  somewhat  similar  provision  in  the  Province  of 
Quebec:  see  "White's  Canadian  Company  Law,  pp.  379  to  386. 

In  this  connection  must  be  read  the  recently  enacted  pro- 
visions of  6  &  7  Edw.  VII.,  cap.  38,  sees.  2,  3,  4,  5,  6  &  7,  which 
follow : — • 

Sec.  2.  Wherever  by  any  Act  of  the  Parliament  of  Canada 
heretofore  or  hereafter  passed  provision  was  or  is  made  for  the 
deposit  in  the  office  of  the  Secretary  of  State  of  Canada  of  any 
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mortgage  given  to  secure  the  payment  of  bonds  or  other  secur- 
ities issued  by  any  company,  and  the  provisions  with  regard  to 
such  deposit  have  been  duly  complied  with,  it  is  hereby  declared 
and  enacted  that  it  was  and  is  unnecessary  for  any  purpose  that 
such  mortgage,  or  any  assignment  thereof,  or  any  other  instru- 
ment in  any  way  affecting  it,  should  have  been  or  should  be 
otherwise  deposited,  registered  or  filed  under  the  provisions  of 
any  law  respecting  the  deposit,  registration  or  filing  of  instru- 
ments affecting  real  or  personal  property:  Provided  that,  if 
such  Act  expressly  required  or  requires  some  additional  or 
other  deposit,  registration  or  filing,  nothing  herein  contained 
shall  be  taken  or  held  to  dispense  therewith  or  to  waive  any 
non-compliance  with  such  requirement;  and  provided  further 
that  nothing  herein  contained  shall  affect  any  matter  in  litiga- 
tion, in,  or  finally  decided  by,  any  court  of  justice  at  the  time 
this  Act  comes  into  force. 

Sec.  3.  Any  such  mortgage  heretofore  given  as  to  which 
there  has  been  hitherto  no  Act  providing  for  such  deposit,  or 
any  assignment  of  such  mortgage  or  other  instrument  in  any  way 
affecting  it,  or  a  sworn  copy  thereof  may  be  deposited  in  the 
office  of  the  Secretary  of  State  of  Canada  within  ninety  days 
after  the  passing  of  this  Act. 

(2)  Notice  of  such  deposit  shall  forthwith  thereafter  be  given 
in  the  Canada  Gazette. 

(3)  No  objection  shall  be  taken  on  the  part  of  any  creditor 
of  such  company  or  any  purchaser  or  mortgagee  becoming 
such  creditor  or  purchaser  or  mortgagee,  subsequent  to  the  giv- 
ing such  notice,  to  any  such  mortgage  or  other  instrument  in 
respect  of  which  such  deposit  has  been  made  and  such  notice 
given,  on  the  ground  that  the  same  has  not  been  otherwise  de- 
posited, registered  or  filed  under  the  provisions  of  any  law 
respecting  the  deposit,  registration  or  filing  of  instruments 
affecting  real  or  personal  property. 

Sec.  4.  Any  contract  evidencing  the  lease,  conditional  sale  or 
bailment  of  rolling  stock  to  a  company  shall  be  in  writing,  duly 
executed  by  the  parties  thereto,  and  the  same  or  a  copy  thereof 
may  be  deposited  in  the  office  of  the  Secretary  of  State  of  Can- 
ada, within  twenty-one  days  from  the  execution  thereof,  and 
no  contract  so  deposited  need  be  otherwise  deposited,  registered 
or  filed  under  the  provisions  of  any  law  respecting  the  deposit, 
registration  or  filing  of  instruments  affecting  real  or  personal 
property,  and  upon  the  due  execution  and  deposit  of  any  such 
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lease,   conditional  sale  or  bailment  of  rolling  stock  as  aforesaid 
the  same  shall  be  valid. 

(2)  Notice  of  such  deposit  shall  forthwith  thereafter  be  given 
in  the  Canada  Gazette. 

Sec.  5.  Any  contract  heretofore  made  in  writing  and  duly 
executed  by  the  parties  evidencing  any  such  lease,  conditional 
sale  or  mortgage  of  rolling  stock,  may  be  deposited  in  the  office 
of  the  Secretary  of  State  of  Canada,  within  ninety  days  after 
the  passing  of  this  Act,  and  unless  so  deposited,  the  same  shall 
not  be  valid  as  against  purchasers  or  mortgagees  becoming  such 
subsequent  to  the  passing  of  this  Act. 

(2)  Notice  of  such  deposit  shall  forthwith  thereafter  be  given 
in  the  Canada  Gazette. 

Sec.  6.  No  objection  shall  be  taken  on  the  part  of  any  pur- 
chaser or  mortgagee  becoming  such  subsequent  to  the  giving  such 
notice,  to  any  lease,  conditional  sale  or  mortgage  as  aforesaid, 
in  respect  of  which  such  deposit  has  been  made  and  such  notice 
given  on  the  ground  that  the  same  has  not  been  otherwise  de- 
posited, registered  or  filed  under  the  provisions  of  any  law 
respecting  the  deposit,  registration  or  filing  of  instruments 
affecting  real  or  personal  property. 

Sec.  7.  In  the  case  of  a  mortgage,  hypothec  or  other  instru- 
ment made  by  an  incorporated  company  securing  bonds,  deben- 
tures, notes  or  other  securities  on  any  rolling  stock  which  is 
subject  to  any  such  lease,  conditional  sale  or  bailment  as  afore- 
said, the  same  or  a  copy  thereof  may  be  filed  in  the  office  of  the 
Secretary  of  State  of  Canada,  within  twenty-one  days  from  the 
execution  thereof,  and  if  so  filed,  shall  be  valid  as  against 
creditors  of  such  company,  and  as  against  subsequent  purchasers 
or  mortgagees,  and  no  other  or  further  filing  or  registration 
thereof  shall  be  necessary. 

(2)  In  ease  of  any  such  mortgage,  hypothec  or  other  such 
instrument  heretofore  made,  the  same  shall  be  valid  as  against 
creditors  of  such  company  and  purchasers  or  mortgagees  becom- 
ing such  creditors,  purchasers  or  mortgagees  subsequent  to  the 
passing  of  this  Act,  if  the  same  or  a  copy  thereof  be  filed  in  the 
office  of  the  Secretary  of  State  of  Canada,  within  ninety  days 
from  the  passing  of  this  Act. 

(3)  Notice  of  such  deposit  shall  forthwith  thereafter  be  given 
in  the  Canada  Gazette. 

The  above  section  7  was  repealed  by  7  &  8  Edw.  VII., 
cap.  60. 
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141.  Subject  as  hereinbefore  provided  to  the  payment  of  Securi«™ 
penalties  and  the  working  expenditure  of  the  railway,  and  tooharge- 
any  lawful  restriction  or  exception  contained  in  the  mortgage 
deed,  the  securities  so  authorized  to  be  issued  shall  be  taken 
and  considered  to  be  the  first  preferential  claim  and  charge 
upon  the  company,  and  the  franchise,  undertaking,  tolls  and 
income,  rents  and  revenues,  and  the  real  and  personal  property 
thereof,  at  any  time  acquired.    3  Bdw.  VII.,  cap.  58,  sec.  113. 

Formerly  see.  95  (1).  Compare  8  Vict.,  cap.  16,  sec.  42 
(Imp.). 

Definitions.  The  word  "franchise"  is  a  wide  term  which 
has  been  defined  to  be  a  special  privilege  emanating  from  the 
Government  by  a  legislative  or  royal  grant :  Standard  Diction- 
ary "Franchise  and  License."  See  also  Be  City  of  Toronto  and 
Toronto  Street  B.W.  Co.,  22  O.R.  374,  at  p.  396,  and  21  Can. 
L.T.  435. 

The  word  "undertaking"  is  defined  by  sec.  2,  sub-sec.  (33), 
ante;  and  the  word  "tolls"  by  sec.  2,  sub-sec.  (30),  ante. 

Priorities.  As  bonds  issued  under  the  authority  of  this  Act 
are  to  be  a  first  preferential  claim  upon  the  company  and  what- 
ever property  is  mortgaged  to  secure  them  the  question  of  prior- 
ity as  between  bondholders  cannot  well  arise.  Where,  however, 
these  bonds  have  been  pledged  to  more  than  one  person  a  ques- 
tion sometimes  comes  up  as  to  which  of  one  or  more  holders  is 
entitled  to  the  proceeds  of  these  assets  when  realized  in  priority 
to  others  also  claiming  in  respect  of  them.  Instances  of  ques- 
tions of  this  character  may  be  seen  in  Nova  Scotia  Central  B.W. 
Co.  v.  Halifax  Banking  Co.,  23  N.S.R.  172,  21  S.C.R.  536 ;  Pratt 
v.  Consolidated,  etc.,  Co.,  34  N.B.R.  23. 

"Where  under  the  Special  Act  a  railway  is  authorized  to  issue 
preferential  bonds  for  raising  money  for  the  purpose  of  forward- 
ing its  undertaking  it  cannot  pledge  such  bonds  to  a  munici- 
pality as  security  for  a  bonus  voted  to  it  by  the  latter :  Eldon  v. 
Toronto,  etc.,  B.W.  Co.,  24  Gr.  396. 

A  statute  incorporating  a  railway  company  provided  that 
under  certain  conditions  the  railway  company's  charter  should 
become  forfeited  and  the  property  revert  to  the  Crown;  upon 
these  conditions  happening  it  was  held  that  the  security  which 
had  been  mortgaged  to  the  debenture-holders  under  the  terms 
of  the  mortgage  deed  had  passed  to  the  Crown  by  virtue  of  the 
breach  of  the  conditions  which  were  the  subject  of  the  forfeiture 
and  the  Crown  took  it  freed  from  any  liability  to  the  deben- 
ture-holders: Coates  v.  The  Queen  [1900],  A.C.  217. 
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Mortgagee  ^-  Each  holder  of  the  said  securities  shall  be  deemed  to 
be  a  mortgagee  or  encumbrancer  upon  the  mortgaged  premises 
pro  rata  with  all  the  other  holders. 

No  pro- 
ceedings 2.  No  proceedings  authorized  by  law  or  by  this  Act  shall 

except  by  .  . 

trustee,  be  taken  to  enforce  payment  of  the  said  securities,  or  of  the 
interest  thereon,  except  through  the  trustee  or  trustees  ap- 
pointed by  or  under  such  mortgage  deed.  3  Edw.  VII.,  cap.  58, 
sec.  113. 

Compare  8  Vict.,  cap.  19,  sees.  42  and  44  (Imp.). 
The  holder  of  bonds  pledged  does  not  become  a  trustee  of 
the  property  mortgaged  on  behalf  of  the  company  and  there  is 
nothing  to  prevent  him  from  buying  in  the  property  upon  a  sale 
being  validly  made  under  the  terms  of  the  debentures  or  the 
agreement  pledging  the  same  with  him :  Nova  Scotia,  etc.,  B.W. 
Co.  v.  Halifax  Banking  Co.,  23  N.S.R.  172,  21  S.C.R.  536.  The 
fact  that  bondholders  are  to  share  pro  rata  in  the  property  mort- 
gaged gave  rise  in  a  case  of  Pratt  v.  Consolidated,  etc.,  Co.,  34 
N.B.R.  23,  to  a  peculiar  situation.  There  was  a  fund  in  Court 
applicable  to  the  payment  of  a  proportion  of  the  indebtedness 
due  upon  bonds  issued  by  several  companies  which  eventually 
amalgamated  under  the  name  of  the  defendant  company.  The 
latter  issued  its  bonds  in  exchange  for  debentures  of  the  com- 
panies that  took  it  over,  and  most  of  the  old  debenture  holders 
made  the  exchange;  bondholders  to  the  extent  of  $32,000,  how- 
ever, refused  to  exchange  for  the  new  debentures  and  claimed 
the  whole  of  the  moneys  in  court.  It  was  held,  however,  that 
the  other  bonds  had  not  been  redeemed  so  as  to  reduce  the 
total  issue  outstanding  to  $32,000,  and  that  they  were  not 
entitled,  therefore,  to  the  whole  of  the  funds  in  court,  but  only 
to  the  proportion  which  their  bonds  bore  to  the  total  issue. 

Rights  of  Bondholders.  Notwithstanding  the  provision  in 
this  sub-section  that  the  remedies  given  by  the  statute  can  be 
enforced  by  the  trustee  only,  it  is  said  that  any  bondholder 
might,  in  the  interest  of  the  class  which  he  represents,  bring  an 
action  to  protect  or  realize  the  securities  mortgaged  where  the 
trustee  fails  or  refuses  to  act:  Jones  on  Railroad  Securities, 
sec  .  362 ;  Abbot  on  Railways,  p.  120.  But  the  contingencies 
upon  which  trustees  are  to  act  and  the  possible  results  of  their 
refusing  to  act  are  generally  expressly  provided  for  by  the  deed 
of  trust.  In  Quebec  bondholders  have,  in  the  interest  of  their 
class,  been  allowed  even  before  default  to  apply  to  restrain  a 
company  from  proceeding  illegally  and  in  a  manner  that  would 
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depreciate  the  security:  Wyatt  v.  Senecal,  4  Q.L.R.  76;  and 
where  a  trustee  has  acted  in  collusion  with  the  company  to  the 
prejudice  of  bondholders  an  action  by  the  latter  to  restrain 
illegal  and  prejudicial  dealings  with  the  property  has  been  suc- 
cessful :  Murdoch  v.  Woodson,  2  Dill.  188 ;  Weetjen  v.  St.  Paul, 
etc.,  B.W.  Co.,  4  Hun.  529. 

It  is  not  necessary  in  order  to  obtain  the  appointment  of  a 
Keceiver  that  either  principal  or  interest  should  be  in  arrear. 
All  that  is  necessary  is  to  show  that  the  security  is  in  jeopardy. 
Palmer's  Precedents,  Part  III.,  10th  edition,  p.  444,  and  cases 
there  cited.  Diehl  v.  Carritt,  Anglin,  J.,  Oct.  27th,  1906  (not 
reported) . 

Position  of  Trustees.  Trustees  are  not  liable  for  goods  sup- 
plied or  debts  contracted  before  they  entered  into  possession: 
Wallbridge  v.  Farwell,  18  S.C.R.  1.  But  they  become  liable  as 
common  carriers  to  shippers  of  goods  to  the  same  extent  that 
the  railway  itself  would  have  been:  Daniels  v.  Hart,  118  Mass. 
543.  They  must  protect  the  security  they  hold  to  the  best  of 
their  ability:  Jones'  Railroad  Securities,  sees.  358,  362.  They 
may  not  assent  on  behalf  of  the  bondholders  to  other  charges 
taking  precedence  over  the  claims  of  their  cestui  que  trust: 
Duncan  v.  Motile,  etc.,  B.W.  Co.,  2  Woods,  542;  but  bond- 
holders may,  with  the  consent  of  the  majority  of  trustees,  post- 
pone their  securities,  though  they  cannot  by  such  consent  post- 
pone also  the  securities  of  such  bondholders  as  do  not  assent: 
Green  v.  Buggies,  31  N.B.R.  679.  Affirmed  by  the  Privy  Coun- 
cil 21  Canada  Gazette  415.  They  can,  as  plaintiffs,  bring  an 
action  to  enforce  their  rights  under  the  mortgage  deed :  Hather- 
ton  v.  Temiscouata  B.W.  Co.,  Q.R.  12,  S.C.  481,  and  notice  to 
them  is  notice  to  the  bondholders :  Miller  v.  Butland,  etc.,  B.W. 
Co.,  36  Vt.  452. 

143.  If  the  company  makes  default  in  paying  the  principal  ^^any! 
of  or  interest  on  any  of  such  securities  at  the  time  when  such 
principal  or  interest,  by  the  terms  of  the  securities,  becomes 
due  and  payable,  then  at  the  next  annual  general  meeting  of 
the  company,  and  at  all  subsequent  meetings,  all  holders  of 
such  securities  so  being  and  remaining  in  default,  shall,  in 
respect  thereof,  subject  to  the  provisions  of  the  next  following 
section,  have  and  possess  the  same  rights,  privileges  and  quali-secSutity°r 
fixations  for  being  elected  directors,  and  for  voting  at  general 
meetings,  as  would  attach  to  them  as  shareholders,  if  they  held 
fully  paid-up  shares  of  the  company  to  a  corresponding  amount. 
3  Edw.  VII.,  cap.  58,  sec.  114. 
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Limita-  144.   The  rights  given  by  the  last  preceding  section  shall 

affecting     not  be  exercised  by  any  such  holder,  unless  it  is  so  provided 

such  rights.  J  *  . 

by  the  mortgage  deed,  nor  unless  the  security  in  respect  of 
which  he  claims  to  exercise  such  rights  has  been  registered  in 
his  name,  in  the  same  manner  as  the  shares  of  the  company  are 
registered,  at  least  ten  days  before  he  attempts  to  exercise  the 
right  of  voting  thereon. 

2.  The  company  shall  be  bound  on  demand  to  register  such 
securities,  and  thereafter  any  transfers  thereof,  in  the  same 
manner  as  shares  or  transfers  of  shares.  3  Edw.  VII.,  cap.  58, 
sec.  114. 


Registra- 
tion. 


Other 
rights  not 
affected. 


145.  The  exercise  of  the  rights  so  given  as  provided  by  the 
two  last  preceding  sections,  shall  not  take  away,  limit  or  restrain 
any  other  of  the  rights  or  remedies  to  which  the  holders  of  the 
said  securities  are  entitled  under  the  provisions  of  such  mort- 
gage deed.    3  Edw.  VII.,  cap.  58,  sec.  114. 

There  is  no  similar  provision  to  this  in  the  English  Act. 

Bondholders'  Bight  to  Vote.  It  has  been  held  under  a  similar 
section,  31  Vic.  Ch.  40,  sec.  2,  (Ont.),  but  without  the  provision 
requiring  fully  paid-up  shares  to  be  held  to  a  corresponding 
amount,  that  this  section  confers  a  general  right  upon  bond- 
holders to  vote  at  the  next  annual  meeting,  provided  the  condi- 
tions imposed  by  it  and  by  the  trust  deed,  if  any,  are  complied 
with :  See  Montreal,  etc.,  B.W.  Co.  v.  Hochelaga  Bank,  27  L.C.J. 
164.  It  does  not  in  terms  deprive  bondholders  of  their  power  to 
vote  or  give  any  right  to  appoint  directors  against  the  will  of  the 
bondholders,  unless  the  number  of  bonds  represented  at  the 
meeting  should  outweigh  the  number  of  shares  so  represented: 
Re  Osier  and  Toronto,  etc.,  B.W.  Co.,  8  P.R.  506 ;  Be  Johnson  & 
Toronto,  etc.,  B.W.  Co.,  ibid.  535 ;  Hendrie  v.  Grand  Trunk  B.W. 
Co.,  2  O.R.  441 ;  and  bondholders  represented  at  such  a  meeting 
have  only  one  vote  for  each  bond  they  hold.  This  was  decided 
where  each  bond  was  for  £100  and  each  share  for  $50 :  Bunting 
v.  Laidlaw,  8  P.R.  538. 

If  a  company  is  shown  to  be  unable  to  pay  its  interest  the 
mere  fact  that  interest  coupons  have  not  been  presented  at  the 
time  and  place  provided  for  payment  will  not  deprive  the  holders 
of  their  right  to  register  and  vote :  Be  Thomson  &  Victoria  B.W. 
Co.,  9  P.R.  119 ;  and  where  debentures  were  to  be  handed  to 
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creditors  in  ease  of  non-payment  of  money  due  for  advances ;  the 
mere  fact  of  default  in  payment  of  the  advances  entitled  the 
creditors  to  register  and  vote  in  spite  of  the  contention  that 
the  latter  had  not  the  absolute  beneficial  right  in  themselves, 
but  were  in  fact  only  pledgees  of  the  bonds  with  power  to  sell 
them:  Re  Thomson  &  Victoria  R.W.  Co.,  8  P.R.  423;  and  proof 
of  a  demand  upon  an  assistant  secretary  who  performed  all  the 
duties  of  secretary  is  sufficient  to  entitle  a  bondholder  to  compel 
registration:  Re  Thomson  &  Victoria  R.W.  Co.,  9  P.R.  119;  the 
holders  of  bonds  who  desire  to  vote  must  be  prepared  to  make 
out  a  prima  facie  transfer  to  themselves,  but  no  special  provi- 
sion by  by-law  for  their  registration  is  necessary,  and  the  mere 
fact  that  the  bondholders  were  directors  of  the  company  is  no 
objection  to  registration  where  there  is  nothing  to  show  that 
they  have  not  complied  with  all  the  formalities  required  by  the 
statute:  Re  Thomson  &  Victoria  R.W.  Co.,  supra;  nor  is  it 
necessary  for  the  holder  of  bonds  payable  to  "bearer"  to 
register  the  successive  transfers  to  himself  as  is  required  by  the 
Acts  in  the  case  of  shares:  Re  Osier  &  Toronto,  etc.,  R.W.  Co., 
8  P.R.  506;  but  the  bondholder  himself  must  be  registered  as 
owner:  Re  Johnson  and  Toronto,  etc?,  R.W.  Co.,  ibid.  536. 
Bondholders  are  not  confined  to  the  right  to  vote  for  directors, 
but  may  vote  on  any  business  properly  coming  before  an 
annual  meeting,  but  apparently  without  express  statutory 
authority  (which  does  not  appear  in  the  above  section),  they 
cannot  vote  at  a  special  meeting :  Hendrie  v.  Grand  Trunk  R.W. 
Co.,  2  O.R.  441.  This  case  also  decides  that  where  bondholders 
are  given  the  right  to  vote  at  a  meeting  any  action  taken  at 
that  meeting  without  counting  their  vote  will  be  invalid. 

How  Registration  Enforced.  Although  the  prerogative  writ 
of  mandamus  is  not  in  Ontario  applicable  as  a  remedy  to 
enforce  specific  performance  of  what  are  in  effect  mere  personal 
contracts,  even  though  validated  by  statute  (Grand  Junction 
R.W.  Co.  v.  Peterborough,  8  S.C.R.,  at  pp.  121  et  seg.),  yet  this 
has  been  held  to  be  the  appropriate  method  of  enforcing  regis- 
tration under  the  Act :  Re  Thomson  &  Victoria  R.W.  Co.,  9  P.R. 
119 ;  Re  Osier  &  Toronto,  etc.,  R.W.  Co.,  8  P.R.  506 ;  Re  John- 
son v.  Toronto,  etc.,  R.W.  Co.,  ibid.  535.  For  a  further  discus- 
sion of  this  subject  see  1  Can.  Ry.  Cases.  295. 

Presentation  for  Payment — Interest.  Where  a  bond  is  made 
payable  upon  presentation  at  a  particular  time  and  place,  pre- 
sentation in  accordance  with  the  terms  of  the  bond  must  be 
averred  in  an  action  upon  it  after  default :  Osborne  v.  Preston, 
etc.,  R.W.  Co.,  9  U.C.C.P.  241.    The  case  of  Fellowes  v.  Ottawa 
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Gas  Co.,  19  U.C.C.P.  174,  is  not  in  accordance  with  this,  but  in 
the  case  of  Montreal  City  Bank  v.  Perth,  32  U.C.C.P.  18,  where 
both  cases  were  considered,  the  decision  in  the  earlier  case  was 
adopted.    If,  however,  it  could  be  shown  that  the  company  was 
unprepared  to  pay,   even  though  presentation  were  regularly 
made,  this  formality  will  be  dispensed  with:  Re  Thomson  & 
Victoria  B.W.  Co.,  9    P.E.  119 ;    but   where  the    company  had 
funds  at  the  place  of  payment,  but  the  bond  was  not  then  nor 
for  a    long    time    afterwards  presented  for    payment,  it  was 
decided  that  the  fact  of  the  bond  never  being  in  plaintiff's  pos- 
session, but  in  the  possession  of  defendant's  solicitor  at  plain- 
tiff's request  was  no  excuse  for  failure  to  present  when  due  and 
plaintiffs  were  not  allowed  interest  upon  the  bond  after  de- 
fault :  McDonald  v.  Great  West  B.W.  Co.,  21  U.C.R.  223.    In 
McKenzie  v.  Montreal,  etc.,  B.W.  Co.,  27  U.C.C.P.  224,  the  court 
refused  to  take  judicial  notice  of  what  a  "coupon"  was,  and 
refused  to  treat  an  assignment  of  a  "coupon  and  all  claims  in 
respect  thereof"  as  an  assignment  of  a  covenant  by  a  company 
to  pay  interest  upon  a  bond.    Where  bonds  are  made  payable  to 
bearer  and  coupons  for  interest  are  assigned  by  the  bondholder 
to  a  purchaser  for  value  without  notice,  the  latter  takes  them 
freed  from  any  equities  existing  between  the  company  and  the 
bondholder :  McKenzie  v.  Montreal,  etc.,  R.W.  Co.,  29  U.C.C.P. 
333.    Where  interest  is  due  under  a  coupon  the  right  to  recover 
is  only  barred  after  twenty  years:  Toronto  General  Trusts  Cor- 
poration v.  Central  Ontario  B.W.   Co.,  6  O.L.R.  534;  3  Can. 
Ry.  Cas.  339;  Central  Ontario  B.W.  Co.  v.  Trusts  &  Guarantee 
Co.  [1905],  A.C.  576,  4  Can.  Ry.  Cas.  340. 

Other  Remedies — Beceiver.  Apart  from  the  statutory  right 
of  voting  and  taking  part  in  the  management  of  the  company 
after  default  or  taking  proceedings  to  sell  the  undertaking  as 
already  mentioned  the  usual  remedy  of  bondholders  is  the  ap- 
pointment of  a  receiver.  The  cases  in  which  the  court  will 
appoint  a  receiver  of  any  company  are  enumerated  in  Abbott 
on  Railways,  125  and  126  as  follows : 

1.  At  the  suit  of  mortgagees  or  of  bondholders  who  have  a 
lien  on  the  corporation  property:  Furness  v.  Caterham  B.W. 
Co.,  25  Beav.  614;  Veto  v.  Welland  B.W.  Co.,  9  Gr.  455. 

2.  At  the  suit  of  creditors  who  have  obtained  judgment  which 
they  cannot  collect  by  execution :  Evans  v.  Coventry,  5  D.  M.  & 
G.  911. 

3.  At  the  suit  of  any  creditor  or  stockholder  interested  in 
the  funds  of  the  company  where  there  is  a  breach  of  duty  on 
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the  part  of  directors  and  a  loss  or  threatened  loss  of  funds: 
Potts  v.  Warwick,  etc.,  Co.,  Kay  142;  Whitworth  v.  Gaugain, 
3  Hare  416;  Ames  v.  Birkenhead  Docks,  20  Beav.  332-  Peto 
v.  Wetland  B.W.  Co.,  9  Gr.  455. 

4.  "Where  a  state  of  things  exists  in  which  the  governing 
body  are  so  divided  that  they  cannot  act  together :  Featherston 
v.  Cooke,  16  Bq.  298 ;  Trade  Auxiliary  Co.  v.  Vickers,  ibid.  303. 

5.  Where  a  company  has  practically  ceased  to  do  business: 
Warren  v.  Fake,  8  Hare  Pr.  430. 

6.  Where  a  company  is  dissolved  and  has  no  officer  to  at- 
tend to  its  affairs :  Hamilton  v.  Transit  Co.,  26  Barb.  46 ;  Mur- 
ray v.  Vanderbilt,  39  Barb.  140;  Lawrence  v.  Greenwich,  etc., 
Co.,  1  Paige  587. 

In  Quebec  the  office  of  receiver  is  not  recognized  and  there 
was  some  doubt  whether  a  court  had  power  to  appoint  a  "se- 
questrator:" Morrison  v.  Grand  Trunk  B.W.  Co.,  5  L.C.J.  313; 
but  in  Lambe  v.  Montreal,  etc.,  B.W.  Co.  (1891),  (not  reported), 
it  was  decided  that  a  sequestrator  might  be  appointed,  and  in 
Abbott  on  Railways,  p.  126,  it  is  contended  that  this  view  is  a 
sound  one. 

In  Ontario  the  practice  of  the  English  Courts  is  followed  in 
reference  to  the  appointment  of  a  Receiver  or  Receiver  and 
Manager:  Diehl  v.  Carritt,  Anglin,  J.,  Oct.  27th,  1906  (not 
reported) . 

The  law  of  Receivers  in  England  is  concisely  set  out  in 
Palmer's  Precedents,  Part  III.,  10th  edition,  pp.  443,  et  seq. 

The  distinction  between  a  Receiver  and  Receiver  and  Man- 
ager is  pointed  out  at  p.  445,  as  follows: — 

"The  appointment  of  a  Receiver  as  distinguished  from  a 
Receiver  and  Manager  does  not  impart  any  power  to  carry  on 
business  of  the  company.  The  duty  of  the  Receiver  is  merely 
to  take  possession  and  protect  the  property  over  which  he  is 
appointed."  Manchester  v.  Midland  Bailway  Co.,  14  Ch.  D. 
645,  but  if  there  is  a  going  business  comprised  in  the  security 
the  court  has  jurisdiction  (except  as  regards  statutory  under- 
takings below  mentioned)  to  appoint  a  Receiver  and  Manager, 
that  is  a  Receiver  to  manage  and  carry  on  the  business:  Peck 
v.  Transmaron  Co.,  2  Ch.  D.  115.  The  doubts  of  Kay,  J.,  in 
Makins  v.  Percy  Ibbotson  &  Sons  (1891),  1  Ch.  133,  as  to  the  pro- 
priety of  appointing  a  manager  were  expressed  in  ignorance  that 
the  existence  of  the  jurisdiction  was  attested  by  hundreds  of  deci- 
sions of  the  High  Court  and  Court  of  Chancery  made  during 
the  preceding  twenty  years. 
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Debenture  and  debenture  stockholders  in  this  respect  stand 
in  the  same  position  as  other  mortgagees,  and  mortgagees  when 
their  security  comprises,  expressly  or  impliedly,  a  business,  are 
entitled  to  the  appointment  of  a  Receiver  and  Manager.  Whit- 
by v.  Challis  [1892],  1  Ch.  34.  County  of  Gloucester  Bank  v. 
Rudrey,  etc.,  Co.  [1895],  1  Ch.  629. 

In  the  case  of  a  statutory  undertaking  constituted  by  Act  of 
Parliament  or  by  provisional  order,  confirmed  by  Act  of  Par- 
liament, and  not  assignable,  the  Court  can  appoint  a  receiver. 
Gardner  v.  London,  Chatham  &  Dover  Ry.  Co.,  2  Ch.  201,  but 
cannot  even  by  consent  appoint  him  manager,  Blakev  v.  Herts, 
etc.,  Ry.  Co.,  41,  Ch.  D.  399,  Marshall  v.  South  Staffordshire 
Trams,  1895,  2  Ch.  36.  Pegge  v.  Neath  Tramways  Co.,  1895,  2 
Ch.  508.  Palmer's  Precedents,  10th  Ed.,  Pt.  3,  pp.  445-6-7.  These 
decisions  were  grounded  on  that  in  Gardner  v.  L.  C.  &  D.  Ry. 
Co.,  2  Ch.  201.  The  author  cited  goes  on  to  shew  that  the  basis 
of  that  decision  was  that  the  Court  only  undertook  the  man- 
agement of  a  business  with  a  view  to  the  winding  up  and  sale  of 
the  business  and  that  as  the  corporations  in  question  in  the 
above  cases  could  not  be  sold,  no  manager  would  be  appointed. 
Obviously  this  reason  does  not  apply  when  the  Court  has  juris- 
diction to  sell  the  undertaking.  In  England  power  is  expressly 
given  by  30  &  31  Vict.,  cap.  127,  sec.  4,  to  appoint  a  manager. 

In  Diehl  v.  Carritt,  supra,  it  was  held  that  the  Ontario 
Courts  had  jurisdiction  to  appoint  a  receiver  and  manager 
at  the  instance  of  the  debenture  holders  of  a  pulp  and  paper 
mill. 

In  Gait  v.  Erie,  etc.,  R.W.  Co.,  14  Gr.  499,  a  receiver  and 
manager  was  appointed  by  an  Ontario  Court. 

In  Allan  v.  Manitoba,  etc.,  R.W.  Co.,  10  Man.  L.R.  106  a 
Court  thought  that  Gardiner  v.  L.  C.  &  D.  Ry.  was  still  applic- 
able notwithstanding  that  a  railway  can  be  sold  and  held  that 
a  mortgagee  was  not  entitled  to  the  appointment  of  a  manager ; 
see  p.  115  of  the  report.  But  as  above  stated,  this  reasoning  is 
not  applicable  where  there  is  power  as  there  now  is  to  sell  the 
railway.  R.S.C.  140,  526,  and  see  sec.  299  and  Sage  &  Shore 
Line  Ry.  2  N.B.  Eq.  321,  Ritchie  v.  Central  Ont.  Ry.,  7  O.L.R. 
727. 

A  receiver  or  receiver  and  manager  is  personally  responsible 
on  his  contracts  made  as  a  receiver  or  manager  but  is 
entitled  to  be  indemnified  out  of  the  estate.  His  creditors 
are    entitled    to    be    subrogated    to    his    rights    against    the 
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He    may,    however,    expressly    contract    that    he    will 
not  be  personally  liable. 

A  receiver  or  receiver  and  manager  is  entitled  to  be 
indemnified  out  of  the  estate  only  for  debts  properly  incurred 
and  if,  e.g.,  the  Court  has  given  him  a  limited  borrowing  power 
and  he  exceeds  it  he  may  or  may  not  be  entitled  to  indemnity. 
Palmer's  Precedents,  Pt.  III.,  10th  Ed.,  pp.  451-452,  British 
Power,  etc.,  Co.,  (1906),  1  Ch.  497, 1907,  1  Ch.  528,  Burt  v.  Bull, 
1895,  1  Q.B.  276,  Strapp  v.  Bull,  1895,  2  Ch.  1  and  other  eases 
there  cited. 

A  receiver  and  manager  of  a  company  coming  under  the 
jurisdiction  of  this  Act  would  have  in  the  first  place  to  pay 
the  working  expenditures  as  defined  by  sec.  2,  ss.  34,  and  would 
also  be  entitled  to  pay  other  necessary  outgoings,  if  any. 

Charlebois  v.  Ot.  N.W.  Central  By.,  11  Man.  L.R.  135,  might 
seem  to  be  an  authority  to  the  contrary,  but  in  the  Charlebois 
case  the  receiver  appears  to "  have  been  a  receiver  simply, 
though  described  as  receiver  and  manager.  There  were  also 
other  facts  in  this  case  to  distinguish  it. 

The  receiver  cannot  pay  debts  incurred  prior  to  his  appoint- 
ment because  these  would  be  debts  of  the  Company  and  not  of 
the  receivership,  but  it  was  held  in  Gooderham  v.  Toronto  & 
Nipissing  8  A.R.  (Ont.)  685,  that  debts  for  working  expendi- 
tures incurred  before  the  date  of  the  receivership  but  not  pay- 
able in  the  ordinary  course  till  after,  were  payable  by  the 
receiver. 

Creditors,  however,  who  have  claims  for  working  expendi- 
tures entitled  to  priority  may  still  claim  on  the  moneys  paid 
by  the  receiver  into  Court,  Hid,  p.  694. 

The  lien  for  working  expenditure  now  covers  property  and 
assets  as  well  as  rents  and  revenues  of  the  Company,  see  sec. 
2  (34).  In  Burnhill  v.  Hampton,  etc.,  B.W.  Co.,  3  N.B.  Eq. 
37.1,  this  provision  was  held  not  to  be  retroactive. 

Nothing  in  the  nature  of  speculative  expenditure  will  be 
authorized  by  the  Court  and  only  in  exceptional  cases  will  the 
Court  authorize  an  expenditure  for  the  completion  or  extension 
of  a  railway.    Bitchie  v.  Central  Ont.,  7  O.L.R.  727. 

See  Wile  v.  Bruce  Mines  By.,  11  O.L.R.  200,  as  to  power  to 
appoint  a  receiver  whether  railway  is  under  Provincial  or 
Federal  jurisdiction  in  the  absence  of  legislation  to  the  con- 
trary. 

If  a  receiver  and  manager  is  appointed,  the  Company, 
while  it  still  subsists,  necessarily  loses  control.  By  the  appoint- 
ment of  a  receiver  the  management  of  the  road  is  not  necessarily 
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interfered  with,  but  is  still  left  to  the  directors  subject  to  the 
right  of  the  receiver  to  watch  the  expenses :  Lee  v.  Victoria  li. 
W.  Co.,  29  Gr.  110,  and  to  remonstrate  when  in  his  opinion 
they  are  needless  and  excessive,  or  if  necessary  apply  to  the 
court  to  have  improper  t  expenditures  stopped :  Simpson  v. 
Ottawa,  etc.,  R.W.  Co.,  supra.  A  receiver  should  pay  out  of 
the  moneys  coming  to  him  the  expenses  of  the  undertaking, 
the  interest  of  the  mortgagees  and  the  balance  into  court: 
Ames  v.  Birkenhead  Docks,  20  Beav.  332,  subject,  however,  to  the 
payment  of  penalties  provided  for  by  this  Act :  Ante,  sec.  138. 
Where  a  line  is  not  open  for  public  traffic  and  there  is  not  and 
is  not  likely  to  be  any  money  for  a  receiver  to  receive,  one  ought 
not  to  be  appointed  even  though  there  may  be  jurisdiction  to 
do  so,  which  is  doubtful:  lie  Knott  End  Railway  Act,  1898 
(1901),  2  Ch.  8.  "When  a  receiver  is  appointed  and  put  in 
control  of  the  road  the  indebtedness  which  he  incurs  in  the 
necessary  operation  and  maintenance  of  the  road  is  described 
as  "working  expenditure."  This  term  is  denned  by  section  2 
(34),  ante,  and  includes  wages  (Allan  v.  Manitoba,  etc.,  R.W. 
Co.,  13  C.L.T.  349),  necessary  repairs  (Sage  v.  Shore  Line 
R.W.  Co.,  2  Can.  Ry.  Cases  271),  but  does  not  include  all 
expenses  of  operation  and  management  incurred  by  the  Com- 
pany apart  from  and  outside  of  the  receivership.  Charlebois 
v.  Great,  etc.,  R.W.  Co.,  11  Man.  L.R.  135,  nor  in  England 
cost  of  defending  an  action  to  establish  claims  prior  to 
the  receivership:  Re  Wrexham,  etc.,  R.W.  Co.,  (1900),  1  Ch. 
261,  1900,  2  Ch.  436.  The  Charlebois  decision,  however,  was 
based  on  a  particular  order,  not  on  the  wording  of  the  statute. 

bydeiiv^y  1*6.  All  such  securities  may  be  made  payable  to  bearer, 
and  shall,  in  that  case,  be  transferable  by  delivery  until  regis- 
tration thereof,  as  hereinbefore  provided. 

orr™tinK  2.  While  so  registered,  they  shall  be  transferable  by  written 
tered.  transfers,  registered  in  the  same  manner  as  in  the  case  of  the 
transfer  of  shares.    3  E.  VII.,  e.  58,  s.  115. 

Compare  8  Vict.,  cap.  16,  sees.  45  and  47  (Imp.). 

Debentures  are  not  void  because  they  are  not  made  payable 
to  any  particular  person  as  their  legal  effect  in  that  case  is  an 
undertaking  to  pay  the  amount  secured  to  any  one  to  whom  they 
may  be  delivered,  who  upon  delivery  to  him  thereby  becomes  the 
payee:  Geddes  v.  Toronto  Street  R.W.  Co.,  14  U.C.C.P.  513. 

As  mentioned  before,  debentures  payable  upon  delivery  are 
negotiable  instruments  transferable  by  endorsement  or  mere  de- 
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livery :  Eastern  Townships  v.  Compton,  7  R.L.  446 ;  McFarlane 
v.  St.  Cesaire,  M.L.R.  2,  Q.B.  160,  14  S.C.R.  738;  and  the  mere 
fact  that  they  are  under  seal  and  are  made  by  statute  a  charge 
upon  the  company's  property  does  not  deprive  them  of  their 
negotiable  character :  Bank  of  Toronto  v.  Cobourg,  etc.,  R.W.  Co., 
7  O.R.  1 ;  and  this  case  also  decides  that  the  strict  rules  of  com- 
mon law  applicable  to  deeds  does  not  apply,  but  rather  the  rules 
of  the  law  merchant;  and  so  the  fact  that  debentures  are  issued 
with  the  name  of  the  payee  in  blank  and  that  name  is  afterwards 
filled  in  by  the  company's  secretary  does  not  invalidate  them. 
As  against  a  transferee  for  value  without  notice  the  company 
cannot  set  up  that  the  bonds  were  improperly  issued:  Webb  v. 
Eerne  Bay,  L.R.  5,  Q.B.  642 ;  and  where  there  has  been  no  legal 
transfer  the  company  cannot  set  up  against  the  equitable  trans- 
feree any  claims  it  may  have  against  the  tranferor,  even  though 
he  may  upon  the  register  still  appear  as  the  legal  owner: 
Re  Bomford  Canal  Co.,  24  Ch.  D.  85 ;  nor  can  it  set  off  against 
the  assignee  rent  due  from  the  assignor  since  his  assignment: 
Watsim  v.  Mid  Wales  R.W.  Co.,  L.R.  2,  C.P.  593. 

147.     The  company  may,  for  the  purposes  of  the  under-  bSroVby 
taking,  borrow  money  by  overdraft  or  upon  promissory  note,  °t0erdra£t' 
warehouse  receipt,  bill  of  exchange,  or  otherwise  upon  the  credit 
of  the  company,  and  become  party  to  promissory  notes  and  bills 
of  exchange. 

2.  Every  such  note  or  bill  made,  drawn,  accepted  or  endorsed  Q,°*^r.M1 
by  the  president  or  vice-president  of  the  company,   or  other  Pf^how 
officer  authorized  by  the  by-laws  of  the  company,  and  counter- 
signed by  the  secretary  of  the  company,  shall  be  binding  on  the 
company,  and  shall  be  presumed  to  have  been  made,  drawn, 
accepted  or  endorsed  with  proper  authority,  until  the  contrary 

is  shown. 

3.  It  shall  not  be  necessary  in  any  case  to  have  the  seal  ^°c^ 
of  the  company  affixed  to  any  such  promissory  note  or  bill  of 
exchange. 

4.  Nothing  in  this  section  shall  be  construed  to  authorize  Mown  pay 

°  able  to 

the  company  to  issue  any  note   or  bill  payable  to  bearer,  or  bearer, 
intended  to  be  circulated  as  money,  or  as  the  note  or  bill  of  a 
bank.    3  E.  VII.,  c.  58,  s.  116. 

The  words  "may  borrow  money  by  overdraft,  etc.,"  were 
first  introduced  by  the  Act  of  1903. 
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As  the  section  now  stands  a  railway  is  enabled  to  borrow 
money  not  only  by  promissory  notes  and  bonds  but  by  almost 
any  method  now  known  in  finance.    In  England  where  a  similar 
power  to  make  notes  is  not  expressly  given  it  has  been  laid  down 
that  it  will  only  be  implied  where  a  company  cannot  do  busi- 
ness without  it,  and  in  the  case  of  railway  companies  it  will  not 
be  inferred  from  a  mere  power  to  incur  debts :  Bateman  v.  Mid 
Wales  B.W.  Co.,  L.R.  1,  C.P.  499 ;  but  see  Be  Peruvian  R.W.  Co., 
L.R.  2,  Ch.  617.    Before  express  power  to  make  notes  was  given 
the  same  rule  was  laid  down  in  Ontario :  Topping  v.  Buffalo,  etc., 
B.W.  Co.,  6  U.C.C.P.  141 ;  but  sometimes  such  power  was  con- 
ferred by  the  company's  special  act:  Kingston,  etc.,  B.W.  Co. 
v.  Gunn,  3  U.C.R.  368.     Debentures  or  coupons  would  not  be 
treated  as  promissory  notes  where  the  company  had  no  power  to 
give  such  notes:  Geddes  v.  Toronto  Street  B.W.  Co.,  14  U.C.C.P. 
513 ;  where  power  is  given  to  certain  officers  to  make  notes  a  note- 
purporting  to  be  made  by  the  company  but  not  signed  by  the 
persons  authorized  by  statute  or  by-law  is  invalid:  Mechanics 
Bank  v.  Bramley,  25  L.C.J.  256;  Jones  v.  Eastern  Townships, 
etc.,  Co.,  M.L.R.  3,  S.C.  413 ;  and  where  the  secretary  of  a  com- 
pany had  power  to  make  notes,  but  instead  indorsed  one  for  the 
accommodation  of  another,  it  was  held  that  a  person  who  took 
the  note  with  knowledge  of  the  circumstances  could  not  recover 
from  the  company:  Union  Bank  v.  Eureka,  etc.,  Co.,  33  N.S.R. 
302 ;  but  in  Quebec  this  defence  would  not  be  open  to  an  indorspr 
of  a  note  made  by  a  company  who  was  himself  being  sued  by 
another :  Ball  v.  Atlantic,  etc.,  B.W.  Co.,  3  Que.  P.R.  315.    For 
a   general  recent   discussion   of   this   subject   see   Bridgewater 
Cheese  Co.  v.  Murphy,  23  A.R.  66,  26  S.C.R.  443. 

perajnauy*  148.  Neither  the  president,  vice-president  or  secretary,  or 
any  other  officer  of  the  company  so  authorized  as  aforesaid,  shall 
be  individually  responsible  for  any  such  promissory  note  or 
bill  of  exchange  made,  drawn,  accepted  or  endorsed,  or  counter- 
signed by  him,  unless  such  promissory  note  or  bill  of  exchange 
has  been  issued  without  proper  authority.  3  E.  VII.,  c.  58, 
s.  116. 

"Where  an  officer  of  a  company  makes  a  note  having  no  power 
to  do  so  the  payee  cannot  sue  that  officer  for  the  value  of  the 
note,  as  ignorance  of  his  authority  is  ignorance  of  a  matter  of 
law  not  of  fact  and  gives  no  cause  of  action :  Struthers  v.  Mac- 
kenzie, 28  O.R.  381 ;  particularly  if  the  company  has  not  repudi- 
ated its  liability;  Bank  of  Ottawa  v.  Harrington,  28  U.C.C.P. 
488. 
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Purchase  of  Railway  Securities. 

149.  No  company  shall,   either  directly  or  indirectly,  em- company 
ploy  any  of  its  funds  in  the  purchase  of  its  own  stock,  or  in  piy-chaue 
the  acquisition  of  any  shares,  bonds  or  other  securities,  issued  stock, 
by  any  other  railway  company  in  Canada,  or  in  the  purchase  or 
acquisition  of  any  interest  in  any  such  stock,  shares,  bonds  or 
other  securities:   Provided  that  nothing  in  this   section  shall 
affect  the  powers  or  rights  which  any  company  in  Canada  hadJSJJ11* 
or  possessed  on  the  first  day  of  February,  one  thousand  nine8aved- 
hundred  and  four,  by  virtue  of  any  Special  Act,  to  acquire, 
have  or  hold  shares,  bonds,  or  other  securities  of  any  railway 
company  in  Canada  or  the  United  States.     3   E.  VII.,   c.  58, 
s.  290. 

In  the  former  Act  sub-sec.  (2)  provided  the  penalty.  This  is 
now  contained  in  sec.  376,  infra. 

Apart  from  statute,  "it  is  at  first  sight  beyond  the  power  of 
one  trading  corporation  to  become  shareholder  in  another  and 
to  apply  its  funds  for  that  purpose. ' '  If,  however,  it  is  author- 
ized by  its  charter  or  special  Act,  it  may  of  course  do  so:  Be 
Barneds  Banking  Co.,  L.R.  3  Ch.  105,  at  p.  112 ;  and  a  railway 
company  cannot,  without  express  authority,  purchase  shares  in 
another  company:  Salomons  v.  Laing,  12  Beav.  339 ;  but,  semble; 
where  authorized  to  hold  a  certain  number  of  shares  in  another 
corporation,  it  may  take  up  new  stock  issued  in  respect  of  the 
holdings  which  it  is  authorized  to  possess :  Great  Western  B.W. 
Co.  v.  Metropolitan  B.W.  Co.,  11  "W.R.  481;  nor  can  a  railway 
company  without  express  authority  secure  the  capital  of  and 
guarantee  the  profit  of  a  connecting  steamboat  line :  Colman  v. 
Eastern  Counties  B.W.  Co.,  10  Beav.  1. 

The  general  principle  that  a  company  without  express  power 
or  necessary  implication  cannot  buy  shares  of  another  company 
was  discussed  and  re-affirmed  in  Be  British,  etc.,  Assn.,  8  Ch.  D. 
679. 

Dealing  with  the  English  Companies  Acts  Buckley  says: — 
"The  vexed  question  of  the  legality  of  the  purchase  of  its 
own  shares  was  set  at  rest  by  the  decision  of  the  House  of  Lords 
in  Trevor  v.  Whitworth  12,  A.C.  409.  Gen.  Property  Invest- 
ment v.  Matheson,  (1902),  2  Ch.  14,  and  the  principle  in  Be 
Dronfield  Silkstone  Co.,  17  Ch.  D.  76,  which  for  some  years 
created  perpetual  difficulty  in  advising  upon  operations  with 

13— R.L. 
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respect  to  capital  by  limited  companies  under  these  Acts  was 
swept  away."  Buckley,  9th  Ed.,  pp.  136-7.  And  it  was  held  in 
Bellerby  v.  Rowland,  1902,  2  Chy.  14,  that  the  surrender  of 
shares  to  the  company  can  be  supported  only  when  a  forfeiture 
would  have  been  justified. 


PART  VII. 

Construction  of  Railway. 

Limitation  of  time  for  construction,  150. 
General  powers,  151  to  156. 
Location  of  line — 
Surveys,  plans,  profiles  and  books    of   reference,  157  to 

to  168. 
Mines  and  minerals,  169  to  171. 
Taking  or  using  lands — 
Crown  lands,  172  to  175. 
Lands  of  other  railway  companies,  176. 
Lands  of  private  owners — 

For  right  of  way,  stations  and  terminals,  177. 

For  additional  purposes,  178. 

For  construction  or  repairs,  179. 

For  ballast   pits,  water   materials,    and   right  of  way 

thereto,  180. 
Purchase  of  whole  lot  when  more  advantageous,  181. 
For  snow  fences,  182. 
Sale  and  conveyance,  183  to  190. 

Limitation  of  Time  for  Construction. 

150.  If  the  construction  of  the  railway  is  not  commenced  commence- 
and  fifteen  per  centum  of  the  amount  of  the  capital  stock  ismc" 
not  expended  thereon  within  two  years  after  the  passing  of  the 
Act  authorizing  the  construction  of  the  railway,  or  if  the  rail- 
way is  not  finished  and  put  in  operation  within  five  years  from  completion 
the  passing  of  such  Act,  then  the  powers  granted  by  such  Act, 
or  by  this  Act,  shall  cease  and  be  null  and  void  as  respects  so 
much  of  the  railway  as  then  remains  uncompleted.     3  Edw. 
VII.,  cap.  58,  sec.  117. 

This  is  identical  with  section  117  of  the  Act  of  1903  except 
that  the  word  "of"  is  substituted  for  the  word  "on"  in  the 
second  line.  In  the  1903  enactment  the  word  "five"  was  sub- 
stituted for  the  word  "seven"  in  the  fifth  line. 

[195] 
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A  somewhat  similar  provision  will  be  found  in  the  English 
Tramways  Act,  33  &  34  Vic,  cap.  78,  sec.  18,  and  under  it  it 
was  held  that  "works"  were  not  "substantially  commenced" 
merely  by  purchasing  land  for  the  purpose  of  erecting  a  gen- 
erating station  or  by  giving  an  order  for  the  execution  of  cer- 
tain parts  of  the  works;  and  it  was  further  held  that  the  "sub- 
stantial commencement"  of  the  works  means  the  execution  of 
physical  works  and  not  mere  preliminary  preparations:  Attor- 
ney-General v.  Bournemouth  Corporation  (1902),  2  Ch.  714; 
and  see  Montreal,  etc.,  B.W.  Co.  v.  Chateauguay,  etc.,  B.W.  Co., 
35  S.C.R.  48,  and  notes  4  Can.  Ry.  Cas.  83;  and  therefore  the 
defendants  were  restrained  from  commencing  or  continuing  to 
construct  the  tramways  authorized  by  their  provisional  order. 
Where,  however,  a  railway  thirteen  days  before  the  time  lim- 
ited for  exercising  its  powers  of  expropriation  entered  on 
lands,  it  was  held  that  the  entry  was  proper  and  the  land 
being  bona  fide  required  for  the  purposes  of  the  railway,  the 
defendants  could  not  be  restrained  from  entering  even  though 
they  could  not  possibly  complete  their  railway  within  the  time 
limited:  Tiverton,  etc.,  B.W.  Co.  v.  Loosemore,  9  A.C.  480;  and 
where  by  an  Act  passed  on  August  9th,  1899,  the  powers  of  the 
company  to  take  lands  were  to  cease  three  years  after  its  enact- 
ment, it  was  held  that  the  three  years  did  not  expire  until  after 
August  9th,  1902:  Goldsmith's  Company  v.  West  Metropolitan 
B.W.  Co.  (1904),  1  K.B.  1.  As  to  powers  at  common  law  after 
such  expiration,  see  Midland  B.W.  Co.  v.  G.  W.  B.  Co.  (1909), 
A.C.  445. 

Where  a  railway  company  enters  on  land  and  its  charter 
then  expires,  but  is  revived  by  a  subsequent  Act  and  all  prop- 
erty previously  acquired  is  vested  in  the  revived  company,  the 
land  which  the  company  whose  charter  has  expired  had  expro- 
priated does  not  revert  to  the  former  owner  or  to  the  Crown, 
but  remains  sufficiently  vested  in  the  old  company  to  permit  of 
its  conveyance  to  the  company  as  revived:  Grand  Junction  K. 
W.  Co.  v.  Midland,  7  A.R.  681. 

Where  a  railway  company  had  surveyed  and  filed  plans  for 
one-third  of  its  length  and  had  done  some  construction  work 
such  as  grading,  blasting  and  felling  trees,  this  was  held  to  be 
sufficient  evidence  that  the  company  had  commenced  operations 
within  the  meaning  of  its  charter  to  prevent  a  forfeiture,  and 
as  the  railway  was  authorized  to  construct  in  sections  it  was  not 
bound  before  beginning  work  to  file  plans  of  the  whole  line: 
Ontario,  etc.,  B.W.  Co.  v.  Canadian  Pacific  B.W.  Co.,  14  O.R. 
432. 
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In  Be  Stratford,  etc.,  B.W.  Co.  and  Perth,  38  U.C.K.  112, 
it  was  decided  by  a  divided  court  that  as  the  railway  had  not 
filed  plans  showing  the  whole  of  their  route  they  could  not 
exercise  the  powers  conferred  upon  them  by  their  charter. 
These  cases  are  discussed  in  argument  in  Yale  Hotel  Company 
v.  Vancouver,  etc.,  B.W.  Co.,  3  Can.  Ry.  Cas.  108. 

Effect  of  Forfeiture.  Failure  to  commence  operations  within 
the  required  time  does  not  extinguish  the  claims  of  creditors 
against  the  shareholders  in  respect  of  unpaid  stock  due  under 
see.  108,  ante  ■.  Hughes  v.  Lalonde,  18  R.L.  205 ;  Bay  v.  Blair, 
12  U.C.C.P.  257;  Port  Dover,  etc.,  B.W.  Co.  v.  Grey,  36  U.C. 
p.  425. 

A  forfeiture  may  be  waived  by  the  Legislature  which  may, 
by  special  enactment,  either  expressly  or  impliedly  continue  the 
charter :  Toronto  v.  Crookshanks,  4  U.C.R.  309 ;  and  see  Grand 
Junction  B.W.  Co.  v.  Midland,  7  A.R.  681. 

Where  a  company  has  failed  to  comply  with  the  conditions 
precedent  to  beginning  operations  it  has  been  held  in  Quebec 
that  such  non-compliance  does  not  ipso  facto  operate  as  an 
extinction  of  the  company  nor  a  revocation  of  the  charter  as 
that  can  only  be  done  at  the  suit  of  the  Attorney-General  and 
not  by  injunction  or  other  proceeding  taken  by  a  private  indivi- 
dual: Boy  v.  La  Compagnie,  etc.,  11  L.N.  359,  14  Q.L.R.  255; 
Dominion  Salvage  Co.  v.  Attorney -General,  21  S.C.R.  72;  Com- 
pagnie, etc.,  v.  Bascony,  20  L.C.J.  306 ;  and  the  same  rule  has 
been  laid  down  for  Ontario  by  the  Supreme  Court:  Hardy  v. 
Pickerel,  etc.,  Co.,  29  S.C.R.  216.  But  see  Hodgins  v.  O'Hara, 
38  C.L.J.  81,  a  decision  of  Lount,  J.,  in  an  insurance  case  to 
the  contrary. 

A  company  authorized  by  a  Dominion  Charter  to  construct 
and  operate  railways  or  tramways  between  certain  points  in 
the  Province  of  Quebec,  was  held  to  be  subject  to  the  clauses 
of  the  Railway  Act  relating  to  the  limitation  of  time  for  con- 
struction ;  Montreal  Park  and  Island  B.W.  Co.  v.  Chateauguay 
&  Northern  B.W.  Co.,  35  S.C.R.  48 ;  4  Can.  Ry.  Cas.  83. 

A  railway  company  which  has  allowed  its  powers  as  to 
construction  to  lapse  by  non-user,  within  the  time  limited  in 
its  charter  and  which  does  not  own  a  railway  within  the  limits 
of  the  municipality  where  such  powers  were  granted,  has  no 
interest  sufficient  to  maintain  an  injunction  prohibiting  the 
construction  therein  of  another  railway  or  tramway,  nor  prob- 
ably could  an  injunction  be  maintained  against  another  com- 
pany authorized  to  construct  under  article  479  of  the  Que- 
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bee  Municipal  Code,  even  though  such  powers  had  not  been 
allowed  to  lapse ;  ibid.  The  question  arose  in  this  ease  as  to 
whether  a  company  whose  powers  to  construct  have  lapsed 
could  enter  into  an  agreement  with  a  municipality  under  article 
479  of  the  Quebec  Municipal  Code.  The  court  were  not  agreed 
and  the  point  was  not  necessary  for  the  decision  of  the  case. 
It  is  submitted  that  such  an  agreement  is  competent  as  the 
Legislature  can  at  any  time  waive  the  forfeiture.  See  also  the 
cases  collected  in  4  Can.  Ey.  Cas.  at  pp.  97-101. 

General  Powers. 

By  sec.  79,  ante,  the  powers  granted  by  this  Act  are  con- 
ferred only  upon  companies  incorporated  by  Special  Act;  by 
sec.  299,  sub-sees.  5,  6  and  7  where  an  individual  purchases  a 
railway  or  section  of  a  railway  he  must  apply  for  incorpora- 
tion at  the  next  session  of  Parliament.  Sec.  151  also  confers 
the  powers  granted  therein  upon  the  "company,"  which  by 
sec.  2  (4),  ante,  means  a  railway  company  and  includes  any 
person  having  authority  to  construct  or  operate  a  railway.  The 
only  authority  conferred  upon  a  person  to  do  so  is  given  by  sec. 
299,  post,  and  then  only  subject  to  the  limitations  therein  con- 
tained. Apart  from  statute  a  receiver  might  have  power  to 
construct  or  operate,  but  only  so  far  as  the  court  or  the 
deed  under  which  he  acts  gives  that  power  to  him,  (see 
section  143,  ante,  and  notes),  and  presumably  an  individual 
and  not  a  company  might  be  appointed  under  sections  365  and 
368,  infra,  to  carry  out  a  scheme  of  arrangement  propounded 
by  the  directors  of  an  insolvent  company.  Apart  from  these 
provisions  the  powers  conferred  by  the  Act  can  only  be  exer- 
cised by  a  corporation  and  not  by  individuals  who,  while  they 
might  build  and  operate  a  railway,  would  not  have  any  of  the 
rights,  privileges  or  immunities  granted  by  this  statute  and 
their  liability  would  depend  upon  the  common  law.  They 
would  thus  have  no  power  to  enter  on  or  injure  the  lands  of 
others  and  would  be  liable  for  all  damages  caused  by  them  in 
the  nature  of  a  nuisance  or  a  trespass,  whether  they  had  been 
guilty  of  negligence  or  not.  The  result  is  that  for  all  practical 
purposes  no  one  but  a  corporation  can  build  or  operate  a  rail- 
way in  Canada,  nor  can  one  railway  exercise  the  powers  con- 
ferred upon  another  unless  the  latter 's  charter  powers  have 
been  conferred  upon  the  former  by  statute :  Yale  Hotel  Co.  v. 
Vancouver,  etc.,  R.W.  Co.,  3  Can.  Ry.  Cas.  108;  and  therefore 
a  railway  which  has  performed  work  and  spent  money  upon 
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the  construction  and  operation  of  another's  line  without  author- 
ity cannot  recover  for  their  value:  Great  Western  R.W.  Co.  v. 
Preston,  etc.,  R.W.  Co.,  17  U.C.R.  477.  And  so  a  railway  com- 
pany which  runs  its  trains  over  another's  line  without  author- 
ity would  not  be  entitled  to  the  protection  of  the  statute  and 
would  be  liable  at  common  law  for  all  damages  which  it  caused 
to  others  in  the  course  of  its  unwarranted  occupation  and  oper- 
ation: Welleans  .v.  Canada  Southern  R.W.  Co.,  21  A.R.  297. 
Reversed  upon  the  facts:  Michigan  Central  R.W.  Co.  v.  Wel- 
leans, 24  S.C.R.  309,  and  see  the  remarks  of  Earl  Cairns  in 
Gardner  v.  London,  etc.,  R.W.  Co.,  L.R.  2  Ch.,  at  p.  212  quoted, 
2  Can.  Ry.  Cas.  259. 

Subject,  however,  to  the  limitations  about  to  be  mentioned 
a  company  which  carries  on  the  operations  which  are  expressly 
authorized  by  its  act  of  incorporation  with  due  diligence  and 
without  negligence  is  not  liable  in  an  action  for  any  damages 
which  naturally  flow  from  performance  of  the  works  which  it 
is  authorized  to  execute:  Canadian  Pacific  R.W.  Co.  v.  Roy,  1 
Can.  Ry.  Cas.  196,  following  Geddes  v.  Bann  Reservoir,  3  A.C. 
430,  and  Hammersmith  R.W.  Co.  v.  Brand,  L.R.  4,  H.L.  171, 
and  the  previous  state  of  the  common  law  imposing  liability  can- 
not render  inoperative  the  positive  enactment  of  a  statute :  Can- 
adian Pacific  R.W.  Co.  v.  Roy,  supra.  This  view  had  been  com- 
batted  in  the  Province  of  Quebec  where  it  had  been  held  that 
notwithstanding  the  powers  conferred  upon  railways  by  the 
Railway  Act,  51  Vic,  cap.  29  (D.),  a  railway  company  was 
liable  under  the  civil  law  in  force  in  Quebec  though  they  carried 
out  the  works  authorized  by  statute  without  any  negligence  on 
their  part.  See  1  Can.  Ry.  Cases  170  and  notes,  2  Can.  Ry. 
Cases,  pp.  303-305,  but  by  the  decision  of  the  Privy  Council, 
supra,  the  law  laid  down  for  the  Province  of  Quebec  is  now 
the  same  as  in  the  other  Provinces  and  in  England.  Similarly 
a  railway  company  to  which  the  Act  51  Vic,  cap.  29,  applied 
being  authorized  by  law  to  carry  cattle  and  as  a  necessary 
incident  thereto  to  maintain  pens  for  herding  them  are  not 
liable  if  in  the  ordinary  exercise  of  their  powers  they  create  a 
nuisance:  Bennett  v.  Grand  Trunk  R.W.  Co.,  1  Can.  Ry.  Cas. 
451,  following  London,  etc.,  R.W.  Co.  v.  Truman,  11  A.C.  45; 
nor  were  they  prior  to  the  Act  of  1903  liable  for  fires  set 
out  by  their  locomotives  unless  some  negligence  on  their 
part  could  be  shown:  Canadian  Pacific  R.W.  Co.  v.  Roy, 
supra,  and  cases  cited  in  notes  1  Can.  Ry.  Cases  208,  et 
seq.,  but  section  298,  infra,  has  altered  the  law  in  this  parti- 
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cular,  though  in  other  respects  it  is  still  the  law  in  the  ease  of 
railway  companies  that  all  injuries  resulting  from  the  proper 
operation   of   the   company   under   their   powers   expressly  or 
impliedly  granted  them  by  statute  are  deemed  to  be  included 
in  the  compensation  granted  under  the  terms  of  the  statute  and 
must  be  recovered  under  its  provisions  nor  can  they  be  made 
the  subject  of  an  independent  action:  Powell  v.  Toronto,  etc., 
B.W.  Co.,  25  A.R.  209;  Hammersmith  v.  Brand,  L.R.  4,  H.L. 
171 ;  Brodeur  v.  Roxton  Falls  11  R.L.  447 ;  and  if  a  contractor 
is  building  part  of  the  line  for  the  railway  and  necessarily 
causes  damages  he  may  claim  the  benefit  of  the  statute:  Hen- 
drie  v.   Onderdonk,  34   C.L.J.  414.     The  following  are  addi- 
tional instances  of  the  application  of  this  principle:  Temporary 
inconvenience    caused    to    land    owners    during    construction: 
Hendrie  v.    Onderdonk,   supra.    Vibration   caused  by  railway 
trains  passing  along  an  adjoining  highway:  Powell  v.  Toronto, 
etc.,  B.W.  Co.,  supra;  the  laying  of  street  railway  tracks  closer 
to  one  side  of  the  street  than  the  other:  Attorney-General  v. 
Montreal  Street  B.W.  Co.,  1  L.N.  580;  the  escape  of  electricity 
from  the  tracks  of  a  street  railway  company,  causing  injury  to 
the  operations  of  a  telephone  company  where  that  is  a  natural 
incident  to  operations  legalized  by  statute:  Eastern,  etc.,  B.W. 
Co.  v.   Cape  Town  Telephone  Co.    (1902),  A.C.  381;  but  the 
"power"  to  do  a  particular  thing  as,  for  instance,  to  construct 
a  railway,  does  not  justify  the  undertakers  (to  use  a  general 
word)  in  doing  that  thing  so  as  to  cause  a  nuisance  unless  by 
express  language   or   necessary  implication   that  is  stated  or 
must  be  inferred:  Shelf er  v.  City  of  London,  etc.,  Co.  (1895), 
1  Ch.  287,    at  p.  296;    see  National    Telephone    Co.  v.    Baker 
(1893),  2  Ch.  186;  and  so  any  company  is  always  liable  where 
fires  were  set  by  its  locomotives  and  negligence  or  defective 
appliances  could  be  proved:  Rainville  v.   Grand  Trunk  B.W. 
Co.,  1  Can.   Ry.  Cas.  113,  and  other  cases  reported  and  cited, 
ibid.     So  also  an  interference  with  ancient  lights  or  causing  a 
subsidence  of  the  soil  is  not  expressly  or  impliedly  authorized 
and  damages   therefor    can    be   recovered:  Jordeson  v.  Sutton 
(1899),  2  Ch.  217,  and  vibration  caused  by  the  operation  of 
heavy  machinery  in  a  power  house :  Hopkin  v.  Hamilton  Elec- 
tric Light  Co.,  2  O.L.R.  240,  4  O.L.R.  258;  and  the  privileges 
conferred  by  its  charter  upon  a  street  railway  company  for 
the  construction  and  operation  of  its  railway  upon  the  publie 
streets  do  not  relieve  it  from  damages  to  the  owners  of  prop- 
erty adjoining  its  power  house  arising  from  smoke,  noise,  and 
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vibration  in  so  far  as  they  depreciate  the  rental  or  selling  value 
of  the  property:  Gareau  v.  Montreal  Street  B.W.  Co.,  2  Can. 
Ry.  Cas.  297;  and  a  railway  company  has  no  right  to  allow 
smoke  to  escape  for  a  longer  time  than  is  absolutely  necessary : 
South  Eastern  B.W.  Co.  v.  London  County  Council,  84  L.T. 
632;  and  any  careless  oppressive  or  arbitrary  exercise  of  its 
statutory  powers  will  render  the  company  liable  to  an  action 
for  damages :  Sutton  v.  Clarke,  6  Taunton,  34 ;  East  Fremantle 
v.  Annis  (1902),  A.C.  213,  and  where  work  is  carried  on  night 
and  day  to  the  discomfort  of  adjoining  owners  that  being  an 
admittedly  unreasonable  exercise  of  its  powers  it  will  be  res- 
trained: Roberts  v.  Charing  Cross,  etc.,  B.W.  Co.,  87  L.T.  732, 
19  T.L.R.  160.  So  also  where  work  is  entered  upon  before  par- 
liamentary powers  are  actually  granted  the  company  takes  the 
risk  of  liability  for  all  damages  which  may  be  caused  thereby: 
Ash  v.  Great  Northern  B.W.  Co.,  19  T.L.R.  639,  and  an  escape 
of  electricity  due  to  a  failure  to  exercise  the  high  degree  of 
care,  skill  and  foresight  required  of  persons  engaging  in  oper- 
ations of  a  dangerous  nature  is  actionable  negligence  notwith- 
standing the  existence  of  a  statute  authorizing  the  use  of  elec- 
tricity: Boyal  Electric  Co.  v.  Eeve,  32  S.C.R.  426.  There  is 
said  to  be  a  distinction  between  the  powers  conferred  upon  the 
municipality  and  those  conferred  upon  a  railway  company 
respectively  to  expropriate  property,  as  the  former  exists  for 
the  public  good  and  the  latter  is  primarily  a  commercial  enter- 
prise and  therefore  it  is  said  that  their  charters  should  be  more 
rigidly  construed:  Harding  v.  Township  of  Cardiff,  29  Gr.  308. 

The  cases  dealing  with  the  various  classes  of  powers  confer- 
red upon  railways  will  be  found  referred  to  under  other  appro- 
priate sections. 

151.  The  company  may,  for  the  purposes  of  the  undertak- of  com- 
ing, subject  to  the  provisions  in  this  and  the  Special  Act  con-pany' 
tained, — ■ 

For  the  purposes  of  the  undertaking  a  company  may  exer- 
cise its  statutory  powers  though  the  result  may  be  to  deprive 
the  owners  of  property  of  a  mine  which  is  upon  their  lands, 
but  if  it  could  be  shown  that  the  company  were  acquiring  the 
land  not  for  the  purposes  for  which  the  powers  were  given,  but 
for  some  collateral  object  as,  for  instance,  to  sell  at  a  profit,  the 
exercise  of  its  powers  for  such  a  purpose  would  be  restrained : 
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Jenkins  v.  Central  Ontario  B.W.  Co.,  4  O.R.  593.  And  the 
court  may  always  control  the  powers  of  a  railway  company 
when  exercised  for  some  colorable  purpose:  Galloway  v.  Lon- 
don, L.R.  1  H.L.  34;  Eversfield  v.  Midsussex  B.W.  Co.,  3  Dc. 
G-.  &  J.  286;  Doddv.  Salisbury  B.W.  Co.,  5  Jur.  N.S.  783; 
Carington  v.  Wycombe  B.W.  Co.,  L.R.  3  Ch.  377.  As  was  said 
by  Lord  Cairns  in  Bichmond  v.  North  London  B.W.  Co.,  L.R. 
3  Ch.  at  p.  681,  "One  of  the  best  established  objects  of  the 
jurisdiction  of  this  court  is  to  take  care  that  companies  exer- 
cising powers  under  their  acts  shall  not  exercise  them  other- 
wise than  for  the  purpose  of  the  act."  This  was  quoted  and 
followed  in  Nihan  v.  St.  Catharines,  etc.,  B.W.  Co.,  16  O.R.  459, 
at  p.  473.  See  also  Be  Watson  and,  Northern  B.W.  Co.,  5  O.R. 
550. 

The  term  "undertaking"  used  in  this  paragraph  is  defined 
ante,  sec.  2  (33). 

upon7  (a)  enter  into  and  upon  any  Crown  lands  without  previous 

Panda"  license  therefor,  or  into  and  upon  the  lands  of  any  person 
whomsoever,  lying  in  the  intended  route  or  line  of  the  railway, 
surveys.  an(j  make  surveys,  examinations  or  other  necessary  arrange- 
ments on  such  lands  for  fixing  the  site  of  the  railway,  and  set 
out  and  ascertain  such  parts  of  the  lands  as  are  necessary  and 
proper  for  the  railway; 

Formerly  118(a).  This  section  relates  only  to  preliminary 
surveys  and  staking  out  of  the  land.  "Where  a  company  desires 
to  take,  use  or  occupy  Crown  lands  sections  172  to  175,  infra, 
would  govern,  and  a  previous  license  to  do  so  would  have  to  be 
obtained;  similarly  where  the  company  desires  to  occupy  the 
lands  of  individuals  sections  177  to  180,  infra,  would  apply  and 
necessary  notices  must  be  given  and  a  warrant  for  immediate 
possession  obtained  if  that  is  required. 

Receive  (6)  receive,  take  and  hold,  all  voluntary  grants  and  dona- 

grants  and  ,..,,, 
bonuses,     tions  oi  lands  or  other  property  or  any  bonus  of  money  or 

debentures,  or  other  benefit  of  any  sort,  made  to  it  for  the  pur- 
pose of  aiding  in  the  construction,  maintenance  and  accom- 
modation of  the  railway;  but  the  same  shall  be  held  and  used 
for  the  purpose  of  such  grants  or  donations  only; 

Formerly  118(6).  Where  lands  belonging  to  the  Dominion 
of  Canada  are  given  by  way  of  subsidy  to  a  railway  company 
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that  company  takes  the  lands  subject  to  all  the  conditions  set 
out  in  the  Dominion  Lands  Acts,  so  far  as  they  can  be  made 
applicable  to  railways,  whether  those  conditions  appear  in  the 
patent  to  the  company  or  not:  Calgary,  etc.,  R.W.  Co.  v.  The 
King,  8  Exchequer  83,  33  S.C.R.  673.  This  case  was  appealed 
to  the  Privy  Council  (1904) ,  A.C.  765,  where  it  was  held  that 
a  reservation  of  "Mines  and  Minerals"  only  included  gold  and 
silver. 

Donations.  "Mere  donations  are  sometimes  highly  beneficial 
to  the  donors  and  frequently  the  construction  of  a  line  of  rail- 
way will  give  value  to  estates  which  till  then  were  almost  value- 
less," Girouard,  J.:  Quebec,  etc.,  R.W.  Co.  v.  Gibsone,  29  S.C. 
R.  340,  at  p.  358.  But  where  there  is  a  covenant  on  the  part 
of  a  railway  company  to  locate  its  line  through  the  lands  con- 
veyed that  covenant  in  itself  takes  the  grant  out  of  the  category 
of  donations  and  makes  it  a  conveyance  for  value,  ibid.  "Where 
a  grant  of  lands  or  payment  of  a  bonus  is  made  to  a  rail- 
way company  in  consideration  of  covenants  by  the  latter  to 
undertake  certain  works  or  operate  or  maintain  its  line  in  a 
specific  manner,  difficult  questions  arise  as  to  how  far  such 
covenants  can  be  afterwards  enforced  against  the  company.  See 
this  subject  discussed  in  1  Can.  Ry.  Cases,  pp.  289  to  297,  where 
a  number  of  Canadian  decisions  are  quoted. 

(c)  purchase,    take    and    hold    of  and    from    any    person,  prc0^ty. 
any  lands  or   other   property  necessary  for   the   construction, 
maintenance  and  operation  of  the  railway,  and  also  alienate,  sell 

or  dispose  of,  any  lands  or  property  of  the  company  which  for  property0 
any  reason  have  become  not  necessary  for  the  purposes   of   the  quired 
railway ; 

Under  sub-sec.  (c)  of  the  above  section,  the  railway  com- 
pany may  expropriate  the  lands  of  municipalities.  In  re  G.T. 
Ry.  Co.  and  Cities  of  Ste.  Henri  &  Ste.  Cunegonde,  4  Can.  Ry. 
Cas.  277,  and  see  notes  sec.  178,  infra. 

(d)  make,  carry   or   place   the    railway  across  or  upon   the  Pacing  of 

,       ,  ^  r  railway. 

lands  of  any  person  on  the  located  line  of  the  railway; 

Formerly  section  118  (c)  and  (d).  Compare  8  Vic,  cap.  18, 
sec.  6  (Imp.).    See  also  notes  to  sees.  157  to  210,  infra. 

When  lands  have  been  acquired  for  the  purposes  of  the  com- 
pany they  become  impressed  with  a  trust  in  favor  of  the  public 
and  can  be  used  only  for  railway  purposes  unless  they  after- 
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wards,  for  any  reason,  fall  within  the  description  of  "super- 
fluous lands"  as  they  are  known  in  England  (8  Vie.,  cap.  18, 
sec.  127  (Imp.)),  when  under  the  provisions  of  the  latter  part 
of  this  sub-section  they  may  be  sold  or  disposed  of :  Grand  Trunk 
R.W.  Co.  v.  Valliear,  2  Can.  Ry.  Cas.  245,  3  Can.  By.  Cas.  399. 
but  without  such  express  powers  a  railway  company  cannot 
sell  or  alienate  its  lands :  Mulliner  v.  Midland  R.W.  Co.,  11 
Ch.  D.  611;  Pratt  v.  Grand  Trunk  R.W.  Co.,  8  O.K.  499;  and 
generally  it  is  for  the  railway  company,  when  its  good  faith  is 
not  attacked,  to  determine  whether  lands  owned  by  it  are  super- 
fluous or  not,  but  this  rule  does  not  apply  where  an  execution 
creditor  is  trying  to  realize  an  execution  against  the  company's 
lands  not  required  for  the  purposes  of  its  railway:  Erie,  etc., 
R.W.  Co.  v.  Great  Western  R.W.  Co.,  19  Gr.  43;  and  a  railway 
company  has  no  greater  power  to  grant  an  easement  in  the 
nature  of  a  farm  crossing  or  a  right  of  way  over,  or  the  right 
to  lay  a  sewer  under  its  premises  than  it  has  to  convey  the  lands 
themselves:  Guthrie  v.  Canadian  Pacific  R.W.  Co.,  1  Can.  Ry. 
Cases  1;  Canadian  Pacific  R.W.  Co.  v.  Guthrie,  1  Can.' Ry. 
Cases  9;  Grand  Trunk  R.W.  Co.,  v.  Valliear,  supra;  Canada 
Southern  R.W.  Co.  v.  Niagara  Falls,  22  O.R.  41.  And  the 
same  cases  show  that  where  the  right  to  an  easement  depends 
upon  the  presumption  of  a  lost  grant  no  such  easement  can  he 
acquired  over  railway  lands  which  are  in  use  for  the  general 
purposes  of  the  company.  See  also  Great  Western  R.W.  Co. 
v.  Talbot  (1902),  2  Ch.  759. 

But  see  the  notes  on  farm  crossings  under  sections  252  and 
253,  infra. 

The  question  whether  lands  have  become  "superfluous" 
within  the  meaning  of  the  English  Act  cited  above  is  a  question 
of  mixed  law  and  fact  to  be  determined  upon  each  case  as  it 
arises:  Macfie  v.  Callander,  etc.,  R.W.  Co.  (1898),  A.C.  270. 
For  other  English  decisions  upon  this  subject  see  Browne  & 
Theobald  3rd  Edition,  pp.  234  to  236. 

crowand  (e)  cross  any  railway,  or  join  the  railway  with  any  other 

^th  other  railway  at  any  point  on  its  route,  and  upon  the  lands  of  such 
railways,    ^j^  raiiwayj  ^^  ^g  necessary  conveniences  for  the  pur- 
poses of  such  connection; 

Formerly  section  118(e).  See  sections  176,  227  to  299, 
infra,  and  notes. 
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(/)  make  complete,  operate,  alter  and  maintain  the  railway  construct 

with  one  or  more  sets  of  rails  or  tracts,  to  be  worked  by  the  a*e  rail- 
ways. 

force  and  power  of  steam,  electricity,  or  of  the  atmosphere,  or 
by  mechanical  power,  or  any  combination  of  them ; 

Formerly  section  118(6).  Compare  8  Vic,  cap.  20,  sec.  60 
(Imp.). 

The  word  "operate"  in  line  one  has  been  added  and  the 
word  "maintain"  substituted  for  "keep  in  repair."  The  words 
"of  animals"  have  been  omitted  after  "atmosphere"  in  line  3. 

(a)  construct,  erect  and  maintain  all  necessary  and  conven-  Buildings, 

equipment, 

ient  roads,  buildings,  stations,  depots,  wharfs,  docks,  elevators,  etc. 
and  other  structures,  and  construct,  purchase  and  acquire  sta- 
tionary or  locomotive  engines,  rolling  stock,   and  other  appa- 
ratus necessary  for  the  accommodation  and  use  of  the  traffic 
and  business  of  the  railway ; 

Formerly  section  118(g).  Compare  8  Vic,  cap.  20,  sec.  16 
&  86  (Imp.).  The  1903  enactment  was  altered  by  the  inser- 
tion of  the  words  "roads,"  "docks,"  "elevators,  and  other 
structures,"  and  the  employment  of  the  word  "rolling  stock" 
in  place  of  the  words  "carriages,  waggons,  floats,  and  other 
machinery."  The  word  "traffic"  has  been  substituted  for 
"passengers  and  freight."  "Rolling  stock"  is  defined  by  sec. 
2  (24)  and  "traffic"  by  sec.  2  (31),  ante. 

For  notes  upon  the  erection  of  stations  see  sec.  258,  post. 

(h)  make  branch  railways,  and  manage  the  same,  and  for  Branch 
that  purpose  exercise  all  the  powers,  privileges  and  authority 
necessary  therefor,  in  as  full  and  ample  a  manner  as  for  the 
railway ; 

Formerly  section  118 (A.).  Before  the  1903  enactment  read 
as  follows  "Make  branch  railways  if  required  and  provided  for 
by  this  or  the  special  act  and  manage,"  etc.  By  sections  121 
and  122  of  the  Act  of  1888,  there  was  power  to  make  branch 
railways  for  the  purposes  therein  mentioned  and  these  sections 
now  appear  with  various  amendments  as  sections  221  to  226. 
The^  eases  upon  this  subject  will  be  found  in  the  notes  to  those 
sections.  For  the  English  provisions  upon  this  subject,  compare 
5  and  6  Vic,  cap.  55,  sec.  12,  and  8  Vic,  cap.  20,  sec.  76.  The 
latter  empowering  the  owners  of  land  adjoining  the  railway  to 
make  branch  lines  to  it. 
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Remove 
trees. 


Transport  U)  take,  transport,  carry  and  convey  persons  and  goods  on 

passengers  v   '  .  .  i  •   i      .  i 

and  freight  the  railway,  regulate  the  time  and  manner  in  which  the  same 
shall  be  transported,  and  the  tolls  to  be  charged  therefor ; 

Formerly  section  118  (»).  Compare  8  Vic,  cap.  20,  sec.  86 
(Imp.).  The  conditions  under  which  passengers  and  goods  are 
to  be  carried  are  laid  down  in  sections  211  to  231,  infra,  and 
the  provisions  as  to  tolls  in  sections  251  to  280.  "Toll"  is 
denned  by  section  2  (x),  ante. 

(j)  fell  or  remove  any  trees  which  stand  within  one  hun- 
dred feet  from  either  side  of  the  right  of  way  of  the  railway,  or 
which  are  liable  to  fall  across  any  railway  track; 

Formerly  1180').  The  damages  which  flow  from  the  exer- 
cise of  this  right  should  be  the  subject  of  compensation  and 
arbitration  under  the  act.  The  owner  has  no  right  of  action  in 
the  courts  for  the  value  of  trees  cut  down:  Evans  v.  Atlantic, 
etc.,  B.W.  Co.,  M.L.R.  6  S.C.  493,  but  the  right  to  cut  trees  is 
distinct  from  the  right  to  take  land  and  if  a  company  wishes  to 
exercise  such  right  they  should  serve  a  distinct  notice  and  offer 
compensation  therefor,  and  if  no  such  notice  is  given,  arbitrators 
in  fixing  damages  for  taking  land  cannot  allow  in  addition 
damages  for  the  possibility  that  the  owner's  trees  may  be  cut 
down :  Re  Ontario,  etc.,  B.W.  Co.  v.  Taylor,  6  O.R.  338.  Where 
trees  are  cut  down  by  a  railway  company  in  exercise  of  this 
right  the  timber  belongs  to  it ;  subject  always  to  the  liability  to 
pay  the  true  owner  compensation  therefor  under  the  act;  but 
if  instead  of  proceeding  under  the  expropriation  clauses  of  the 
statute  the  owner  sues  the  company  for  the  damages,  his  action 
will  be  barred  after  one  year  under  sec.  306,  sub-see.  1,  infra-. 
McArthur  v.  Northern,  etc.,  R.W.  Co.,  15  O.R.  733,  17  A.R.  86. 
Lumsden  v.  Temiskaming  &  Northern  Ontario  By.  Commission 
et  al.,  15  O.L.R.  469,  7  Can.  Ry.  Cas,  156. 

Make  (k)  make  or  construct  in,  upon,  across,  under  or  over  any 

tunnels  .  .   . 

and  other   railway,  tramway,  river,  stream,  watercouse,  canal,  or  highway, 

works. 

which  it  intersects  or  touches,  temporary  or  permanent  inclined 
planes,  tunnels,  embankments,  aqueducts,  bridges,  roads,  ways, 
passages,  conduits,  drains,  piers,  arches,  cuttings  and  fences; 
Formerly  section  118  (k).  Compare  8  Vic,  cap.  20,  sec.  16 
(Imp.).  As  to  crossing  railways  and  tramways  see  sub-section 
(e),  ante  and  sections  176,  227  to  229,  infra;  for  crossing 
rivers,  streams,  watercourses  or  canals  see  sections  230  to  234, 
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infra;  for  crossing  highways,  sections  235  to  243 ;  for  drainage 
works,  sections  250  and  251 ;  for  fences,  sections  250  and  251 ; 
for  fences,  sections  254,  255  and  407;  bridges,  tunnels  and 
other  structures,  256  and  257. 

(I)  divert  or  alter,  as  well  temporarily  as  permanently,  the  Divert 

v   '  ""  highways 

course  of  any  such  river,  stream,  watercouse  or  highway,  or  and  water- 
raise  or  sink  the  level  thereof,  in  order  the  more  conveniently 
to  carry  the  same  over,  under  or  by  the  side  of  the  railway; 

Formerly  sec.  118 (I).  Compare  8  Vic,  cap.  20,  sec.  16 
(Imp.).  For  cases  in  which  a  highway  may  be  diverted  see 
notes  to  sections  237,  infra,  or  a  water  way  sections  230,  250  and 
251. 

(m)  make  drains  or  conduits  into,  through  or  under  any  construct 
lands  adjoining  the  railway,  for  the  purpose  of  conveying  water 
from  or  to  the  railway ;  For  meaning  of  adjoining  see  Murphy  v. 
C.P.R.  Co.,  5  Can.  Ry.  Cas.  477. 

Formerly  section  118 (m).  Compare  8  Vic,  cap.  20,  sec.  16 
(Imp.).  See  sec.  180,  infra,  for  method  of  obtaining  water 
required  by  the  railway. 

(m)  divert  or  alter  the  position  of  any  water-pipe,  gas-pipe,  Divert 
sewer  or  drain,  or  any  telegraph,  telephone  or  electric  lines,  pipes,  and 

.  '  wires. 

wires  or  poles; 

Formerly  section  118  (n).  Before  the  Act  of  1903.  The 
words  "electric  lines,  wires  or  poles"  were  "electric  light,  wire 
or  pole."  The  meaning  of  "electric  lines,"  in  this  connection 
does  not  seem  to  be  quite  clear.  It  would  almost  seem  to  con- 
fer power  to  divert  or  alter  the  position  of  an  electric  railway 
track. 

(o)  construct,  acquire  and  use  telegraph,  telephone  or  elec-  Telegraph, 
trie  lines  and  plant; 

Formerly  section  118  (o).  The  section  originally  read 
"Construct  or  acquire  electric,  telegraph  and  telephone  lines 
for  the  purposes  of  its  undertaking."  The  words  in  italics  hav- 
ing been  left  out  it  might  be  argued  that  a  railway  is  not  now 
restricted  in  the  construction  of  works  of  this  character  to 
cases  where  it  is  necessary  for  or  cognate  to  the  main  object  of 
its  incorporation,  but  by  section  244,  infra,  it  is  expressly  pro- 
vided that  the  company  may  construct  and  operate  telegraph 
and  telephone  lines  upon  its  railway  for  the  purposes  of  its 
undertaking;  so  that  in  this  sub-section  the  former  limitation  is 
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Alter  and 
substitute 
other 
works. 


Do  other 
necessary 


preserved  in  effect.     See  also  notes  to  sub-sec.   (q),  infra,  and 
to  sections  244  to  247. 

(p)  from  time  to  time  alter,  repair  or  discontinue  the 
works  hereinbefore  mentioned,  or  any  of  them,  and  substitute 
others  in  their  stead;  and, 

Formerly  section  118 (p).  Compare  8  Vic,  cap.  20,  sec.  86 
(Imp.). 

The  powers  granted  by  this  clause  are  not  limited  to  the 
time  granted  by  the  special  act  or  railway  act  for  the  con- 
struction of  the  railway,  and  so  they  may  alter  and  repair  old 
works,  or  substitute  new  works  for  them  after  the  time  limited 
for  originally  constructing  those  works  has  expired:  Elmsley  v. 
North  Eastern  B.W.  Co.  (1896),  1  Ch.  418.  On  the  general 
subject  of  repairs  see  sections  262,  263  and  383. 

(q)  do  all  other  acts  necessary  for  the  construction,  main- 
tenance and  operation  of  the  railway.  3  Edw.  VII.,  cap.  58, 
sec.  118. 

Formerly  section  118(g).  Compare  8  Vic,  cap.  20,  see.  16 
(Imp.).  It  has  been  held  in  England  that  a  similar  provision 
limited  a  railway  company  in  the  exercise  of  the  powers  granted 
by  this  section  to  cases  in  which  the  proposed  works  were  actu- 
ally necessary  for  the  "construction,  maintenance  and  opera- 
tion" of  the  railway,  and  the  mere  fact  that  works  not  in  terms 
authorized  might  save  expense  to  the  company  is  no  ground  for 
allowing  the  latter  to  execute  them  and  so  a  railway  which 
had  no  express  power  to  divert  a  highway  was  not  allowed  to 
do  so  on  the  ground  that  that  course  was  much  cheaper  than 
running  their  line  above  or  below  it :  Queen  v.  Wycombe  B.W. 
Co.,  L.R.  2  Q.B.  310,  see  pp.  320  and  325 ;  nor  was  a  railway 
company  allowed  to  build  a  mortar  mill  on  their  land,  there'by 
causing  a  nuisance  though  thereby  they  could  execute  their 
works  more  economically:  Fenwick  v.  East  London  B.W.  Co., 
20  Eq.  544,  at  p.  549  and  551.  This  case  was  explained  in  Har- 
rison v.  Southward,  etc.,  Co.  (1891),  2  Ch.  409,  and  it  and 
Queen  v.  Wycombe  B.W.  Co.,  supra,  were  followed  with  reluc- 
tance by  Fry,  J.,  in  Pugh  v.  Golden  Valley  B.W.  Co.,  12  Ch.  D. 
274,  15  Ch.  D.  330,  quoting  Jessel,  M.R.,  in  Fenwick  v.  East 
London  B.W.  Co.,  ibid.,  at  p.  551,  as  follows.:  "I  think  the  case 
is  concluded  by  the  authorities  (I  should  have  thought  it  would 
have  been  by  good  sense  without  authority)  that  you  cannot 
damage  your  neighbor's  property  merely  for  the  purpose  of 
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saving  yourself  a  little  money  where  it  is  unnecessary  for  the 
construction  of  the  railway ; ' '  but  whether  works  are  ' '  necessary 
for  the  construction"  of  the  railway  or  not  is  not  a  question 
for  the  land  owner  to  decide,  and  so  where  a  company  in  order 
to  prevent  access  to  the  plaintiffs'  land  being  completely 
blocked  took  land  of  theirs  against  their  will  for  the  purpose 
of  diverting  a  highway  thereby  diminishing  the  obstruction,  it 
was  held  that  the  company  was  entitled  to  do  so :  Bowling  v. 
Pontypool,  etc.,  R.W.  Co.,  18  Eq.  714. 

152.  Any  company  which  has  obtained  from  the  Crown,  byComP*"y 
way  of  subsidy  or  otherwise,  in  respect  of  the  construction  orJj°^|of 
operation  of  its  railway,  a  right  to  any  land  or  to  an  interest  inf£^ired 
land,  has,  and  from  the  time  of  obtaining  such  right  has  had, Clown- 
as  incident  to  the  exercise  of  its  corporate  powers,  authority  to 
acquire,  sell    or  otherwise  dispose  of    the    same   or    any  part 
thereof. 

2.  Such  company  may  convey  such  right  or  interest  or  any  to  another 

companv. 

part  thereof,  to  any  other  company  which  has  entered  into  any 
undertaking  for  the  construction  or  operation,  in  whole,  or  in 
part,  of  the  railway  in  respect  of  which  such  land  or  interest  in 
land  was  given;  and  thereafter  such  other  company  shall  have, 
in  respect  of  such  land  or  interest  in  land,  the  same  authority 
as  that  of  the  company  which  has  so  conveyed  it.  3  Bdw.  VII., 
cap.  58,  sec.  118. 

153.  If  any  lands  have  been  given  to  the  company  by    any  Lands 
corporation  or  person,  as  aid  towards,  or  as  consideration  in  company 
whole,  or  in  part  for  the  construction  or  operation  of  the  com- person, 
pany's  railway,  either  generally  or  with  respect  to  the  adop- 
tion of  any  particular   route,    or   on   any   other   account,   the 
authority  of  the  company,  and  of  any  other  company  to  which 

it  may  convey  its  right  in  any  of  the  said  lands,  shall  be  the 
same  as  if  such  lands  had  been  obtained  by  the  company  from 
the  Crown  as  aforesaid.     3  Edw.  VII.,  cap.  58,  sec.  118. 

Section  152  was  enacted  as  sec.  90  (.?)  of  51  Vic,  cap.  29, 
by  53  Vic,  cap.  23,  sec.  1,  and  the  rest  was  added  by  55  and  56 
Vic,  cap.  27,  sec  3,  both  parts  appearing  in  the  1903  Act  as 
sec.  118   (2).      Section  152    empowers    a    company  which  has 

14 — R.L. 
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received  Crown  lands  by  way  of  subsidy  or  otherwise  to  convey 
them  to  any  other  company  who  may  have  arranged  for  the 
construction  of  the  former's  line  while  section  153  confers  a 
similar  power  in  any  case  in  which  lands  have  been  given  to 
a  company  by  "any  corporation  or  person."  The  section  is 
declaratory  in  form  and  apparently  retrospective,  the  wording 
being  "any  company  *  *  *  has  and  from  the  time  of  ob- 
taining such  right  has  had,"  etc.  In  Be  Quebec  &  Atlantic, 
etc.,  B.W.  Co.,  Q.R.  8  Q.B.  42,  it  was  held  independently  of 
any  statute  that  a  railway  company  having  obtained  subsidies 
has  the  right  to  transfer  the  same  to  any  other  railway  company 
which  requires  its  franchises;  but  such  assignment  would  no 
doubt  be  subject  to  all  conditions  express  or  implied  upon  which 
the  lands  were  originally  granted:  Be  Calgary,  etc.,  B.W.  Co. 
v.  The  King,  8  Ex.  C.R.  83,  33  S.C.R.  673,  (1904),  A.C  765,  and 
must  not  be  an  evasion  of  the  purposes  for"  which  the  charter 
was  granted.  See  Montreal  Park  and  Island  B.W.  Co.  v.  Cha- 
teauguay  &  Northern  B.W.  Co.,  35  S.C.R.  48,  and  4  Can.  Ry. 
Cas.  83,  also  note  at  p.  100. 

Diversions         154-  The  company  shall  restore,  as  nearly  as  possible,  to  its 
ttonsatobe  former  state,  any  river,  stream,  watercourse,  highway,  water- 
ma  e  g      pipe>  gas-pipe,  sewer  or  drain,  or  any  telegraph,  telephone  or 
electric  line,  wire  or  pole,  which  it  diverts  or  alters,  or  it  shall 
put  the  same  in  such  a  state  as  not  materially  to  impair  the  use- 
fulness thereof.    3  Bdw.  VII.,  cap.  58,  sec.  119. 

The  same  as  section  119  of  the  Act  of  1903  except  that 
"line"  has  been  substituted  for  "lines"  in  the  fourth  line. 

The  Act  of  1903  amended  the  prior  enactment  by  substitut- 
ing 'lines"  for  "light."  Compare  7  Vic,  cap.  20,  sees.  18,  20 
and  21. 

compensa-  155.  The  company  shall,  in  the  exercise  of  the  powers  by 
this  or  the  Special  Act  granted,  do  as  little  damage  as  possible, 
and  shall  make  full  compensation,  in  the  manner  herein  and 
in  the  Special  Act  provided,  to  all  persons  interested,  for  all 
damage  by  them  sustained  by  reason  of  the  exercise  of  such 
powers.    3  Edw.  VII.,  cap.  58,  sec.  120. 

This  section  was  first  introduced  into  the  Railway  Act  of 
1888,  as  section  92,  and  according  to  the  view  of  the  late  Chief 
Justice  Armour  in  Be  Birely  and  Toronto,  etc.,  B.W.  Co.,  28 
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O.R.  468,  its  introduction  had  an  important  bearing  upon  the 
liability  of  railway  companies  to  pay  compensation  under  the 
act  for  damages  to  property  caused  by  the  exercise  of  their  pow- 
ers. The  rules  upon  which  compensation  for  lands  taken  and 
lands  injuriously  affected  should  be  based  had  been  the  sub- 
ject of  much  discussion,  both  in  England  and  Canada  for  many 
years,  and  while  the  wording  of  English  and  Canadian  statutes 
was  different  the  rules  adopted  prior  to  this  enactment  in  1888 
were  substantially  the  same.  Without  now  discussing  them  in 
full  the  statement  of  their  effect  about  to  be  given  is  submitted 
as  being  substantially  accurate.  The  rules  submitted  are  as1 
follows : — 

1.  Unless  it  clearly  appears  that  a  legislature  intended  to 
take  away  property  without  paying  or  requiring  the  payment 
of  compensation,  such  an  intention  will  not  be  inferred:  Com- 
missioner of  Public  Works  v.  Logan  (1903),  A.C.  355,  follow- 
ing Western  Counties  E.W.  Co.  v.  Windsor,  etc.,  R.W.  Co.,  7 
A.C.  178;  Be  McDowell  &  Palmerston,  22  O.R.  563. 

2.  The  value  of  the  lands  taken  must,  of  course,  be  paid  for, 
the  rule  being  to  ascertain  the  value  of  the  land  of  which  the 
part  so  expropriated  is  a  portion  before  the  taking  and  the 
value  of  the  same  land  after  the  taking  and  deduct  one  from 
the  other,  the  difference  being  the  amount  to  be  allowed  for 
compensation:  James  v.  Ontario,  etc.,  B.W.  Co.,  12  O.R.  624,  15 
A.R.  1,  following  Re  Ontario,  etc.,  B.W.  Co.  and  Taylor,  6  O.R. 
338. 

3.  "The  value  of  the  land  is  to  be  assessed  on  the  principle 
of  compensation  to  the  owner.  The  question  is  not  what  the 
persons  who  take  the  land  will  gain  by  taking  it  but  what  the 
person  from  whom  it  is  taken  will  lose  by  having  it  taken  from 
Mm:"  per  Lush,  J.,  Stebbing  v.  Metropolitan  Board  of  Works\ 
L.R.  6  Q.B.  37,  at  p.  45. 

4.  Whether  lands  have  been  taken  or  not  the  company  must 
pay  to  the  owner  compensation  for  all  injuries  which  the  rest 
of  the  lands  suffer  through  the  construction  of  its  works  as  dis- 
tinguished from  their  subsequent  operation  or  as  it  is  fre- 
quently put,  they  must  pay  damages  for  all  lands  "injuriously 
affected  by  their  construction:"  Parkdale  v.  West,  12  A.C.  602; 
Pion  v.  North  Shore  B.W.  Co.,  9  L.N.  218,  12  Q.L.R.  205,  14 
S.C.B.  677,  14  A.C.  612. 

5.  Where  any  part  of  a  land  owner's  property  is  taken  the 
company  must  not  only  compensate  him  for  the  value  of  the 
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lands  so  taken  and  for  the  damage  to  the  rest  of  his  lands 
which  have  heen  or  may  be  injuriously  affected  by  the  con- 
struction of  the  railway,  but  they  must  also  jay  compensation 
for  damages  done  or  to  be  done  to  the  remainder  of  the  land  by 
the  operation  of  the  railway  as  well  as,  for  instance,  for  possible 
depreciation  in  value  owing  to  vibration,  smoke,  and  noise 
from  passing  trains:  Buccleuch  v.  Metropolitan,  L.R.  5  H.L. 
418;  Essex  v.  Local  Board  of  Acton,  14  A.C.  153;  Wood  v. 
Atlantic,  etc.,  R.W.  Co.,  Q.R.  2  Q.B.  335,   (1895),  A.C.  257. 

6.  Where  no  part  of  a  person's  land  is  taken  there  is  no 
right  to  compensation  for  injuries  to  adjoining  property  from 
the  operation  as  distinguished  from  the  construction  of  the  rail- 
way: Hammersmith  v.  Brand,  L.R.  4  H.L.  171;  Glasgow,  etc., 
R.W.  Co.  v.  Hunter,  L.R.  2  H.L.  sec.  78 :  Re  Medler  &  Toronto, 
4  Can.  Ry.  Cas.  13  and  cases  there  collected;  also  Canadian 
Pacific  Ry.  Co.  v.  Gordon,  8  Can.  Ry.  Cas.  53. 

This  being  in  substance  the  law  in  England  and  in  Canada 
prior  to  the  statute  of  1888,  section  92  of  the  Act  of  1888  cor- 
responding with  section  155  of  the  present  act  was  introduced 
and  from  the  fact  that  it  was  general  in  its  terms  and  followed 
a  clause  conferring  powers  of  operation  as  well  as  expropriation 
and  construction,  Armour,  C.  J.,  decided  that  the  sixth  rule 
stated  above  was  reversed  and  that  compensation  must  now  be 
allowed  for  injuries  arising  from  the  operation  of  the  railway 
even  though  no  lands  had  been  taken:  Re  Birely  and  Toronto, 
etc.,  R.W.  Co.,  28  O.R.  468,  in  which  an  appeal  was  quashed,  25 
A.R.  28 ;  but  the  point  was  again  brought  up  in  Powell  v.  To- 
ronto, etc.,  R.W.  Co.,  25  A.R.  209,  where  the  Birely  Case  was 
referred  to  and  it  was  held  that  notwithstanding  the  introduc- 
tion of  section  92  no  compensation  could  be  allowed  to  the 
owner  of  land  fronting  on  a  street  along  which  a  railway  had 
been  constructed,  for  damages  from  the  operation  of  the  rail- 
way; as  compensation  for  lands  injuriously  affected  must  be 
based  on  injury  or  damage  to  the  land  itself  and  not  on  per- 
sonal inconvenience  or  discomfort  to  the  owner  or  occupant. 
Though  the  Birely  Case  was  not  overruled  the  Court  of  Ap- 
peal did  not  follow  it  nor  adopt  the  rule  of  construction  laid 
down  by  Armour,  C.  J.,  in  his  judgment.  Until  the  case  of 
Grand  Trunk  Pacific  R.W.  Co.  v.  Fort  William.,  43  S.C.R.  412, 
it  may  perhaps  be  safely  stated  that  the  above  six  rules  have 
still  prevailed.  The  subject  of  compensation  under  the  Govern- 
ment Railways  Act.  R.S.C.,  cap.  39,  sec.  3  (e),  which  is  different 
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in  its  terms,  has  been  fully  considered  in  Vezina  v.  The  Queen, 
17  S.C.E.  1.  The  subject  is  further  dealt  with  under  sections 
177,  et  seq.,  but  the  following  recent  cases  may  be  usefully  con- 
sulted: Euot  v.  Quebec,  etc.,  R.W.  Co.,  Q.R.  10  S.C.  373; 
Queen  v.  Robinson,  4  Ex.  C.R.  430 ;  25  S.C.R.  692 ;  Manchester, 
etc.,  R.W.  Go.  v.  Anderson  (1898),  2  Ch.  394;  Dickson  v. 
Chateauguay,  etc.,  R.W.  Co.,  Q.R.  17  S.C.  170;  Chateauguay, 
etc.,  R.W.  Co.  v.  Trenholme,  Q.R.  11  Q.B.  45 ;  The  King  v. 
Sedger,  7  Ex.  C.R.  274;  McQuade  v.  The  King,  ibid.,  318; 
Todd  v.  Meaford,  6  O.L.R.  469 ;  3  Can.  Ry.  Cas.  375 ;  Re  Medler 
&  Toronto,  4  Can.  Ry.  Cas.  13;  Re  McDonald  v.  Toronto,  etc., 
R.W.  Co.,  2  O.W.R.  723;  Re  McQuesten  v.  Toronto,  etc.,  R.W 
Co.,  ibid.,  721.  And  see  Dodge  v.  The  King,  38  S.C.R.  149,  at 
p.  155,  for  a  re-statement  of  the  principles  upon  which  com- 
pensation should  be  fixed. 

The  company  must,  however,  take  the  proper  steps  by  giv- 
ing notice  of  expropriation  and  obtaining  a  warrant  for  pos- 
session before  entering  upon  the  lands  required,  otherwise  they 
are  trespassers  and  liahle  in  damages  as  such.  Inverness  Rail- 
way and  Coal  Co.  v.  Mclsaac,  37  S.C.R.  134,  6  Can.  Ry.  Cas. 
121. 

156.  Any  company  operating  a  railway  from  any  point    in  .Exercise  of 

,~,  .'  ..  ._.  ,  ,.  powers  in 

Canada  to  any  point  on  the  international  boundary  line  may  united 
exercise,  beyond  such  boundary,  in  so  far  as  permitted  by  the 
laws  there  in  force,  the  powers  which  it  may  exercise  in  Can- 
ada.   3  Edw.  VII.,  cap.  58,  sec.  121. 

In  Macdonald  v.  Grand  Trunk  R.W.  Co.,  31  O.R.  663,  at 
p.  665,  Meredith,  C.  J.,  said,  "The  railway  act  is  in  my  opinion 
not  applicable  to  a  railway  situate  in  a  foreign  country,  though 
operated  by  a  company  incorporated  by  or  under  the  authority 
of  the  Parliament  of  Canada"  and,  accordingly,  in  that  case 
lie  held  that  the  restrictions  imposed  upon  contracts  under  what 
is  now  sec.  284  (7),  infra,  did  not  apply  to  contracts  which 
were  being  performed  by  or  to  the  working  of  a  railway  in  the 
United  States. 

Location  of  Line. 

157.  The  company  shall  prepare,  and  submit  to  the  Minis-  MaP- 
ter,  in  duplicate,  a  map  showing  the  general  location  of    the 
proposed  line   of  the   railway,   the   termini   and  the  principal 
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towns  and  places  through  which  the  railway  is  to  pass,  giving 
the  names  thereof,  the  railways,  navigable  streams  and  tide- 
waters, if  any,  to  be  crossed  by  the  railway,  and  such  as  may  be 
within  a  radius  of  thirty  miles  of  the  proposed  railway,  and, 
generally,  the  physical  features  of  the  country  through  which 
the  railway  is  to  be  constructed,  and  shall  give  such  further  or 
other  information  as  the  Minister  may  require. 

2.  Such  map  shall  be  prepared  upon  a  scale  of  not  less  than 
six  miles  to  the  inch,  or  upon  such  other  appropriate  scale  as 
the  Minister  may  determine,  and  shall  be  accompanied  by  an 
application  in  duplicate,  stating  the  Special  Act  authorizing 
the  construction  of  such  railway,  and  requesting  the  Minister's 
approval  of  the  general  location  as  shown  on  the  said  map. 

3.  Before  approving  such  map  and  location  the  Minister 
may,  subject  to  the  Special  Act,  make  such  changes  and  altera- 
tions therein  as  he  may  deem  expedient,  and  upon  being  satis- 
fied therewith  shall  signify  his  approval  upon  the  map  and  the 
duplicate  thereof. 

4.  The  map  when  so  approved  and  the  application  shall  be 
filed  in  the  Department  of  Eailways  and  Canals,  and  the  dup- 
licate thereof  with  the  Board. 

5.  The  Minister  in  approving  any  such  map  and  location 
may  approve  the  whole  or  any  portion  thereof,  and  where  he 
approves  only  a  portion  thereof  he  shall  signify  his  approval 
upon  the  map  and  the  duplicate  thereof  accordingly. 

6.  The  provisions  of  this  section  shall  only  apply  to  the  mam 
of  section,  line,  and  to  branch  lines  over  six  miles  in  length.     3  Bdw. 

VII.,  cap.  58,  sec.  122;  6  Edw.  VII.,  cap.  42,  sec.  6. 

Section  157  corresponds  to  section  122,  sub-sections  1  to  4 
in  the  Act  of  1903,  except  for  sub-section  5  which  is  new.  The 
sections  providing  for  a  preliminary  map  showing  the  general 
location  of  the  line  first  appeared  in  the  Act  of  1903  and  were 
additions  to  the  corresponding  sections  123  and  124  of  the  Act 
of  1888  as  amended  by  63  and  64  Vic,  cap.  23,  sec.  6. 

The  words  "and  no  change  or  alteration  from  the  general 
location  of  the  line  of  the  railway,  as  approved  by  the  Minister 
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shall  be  allowed  unless  such  change  or  alteration  has  been  first 
approved  by  the  Minister"  in  section  122,  sub-section  3  of  the 
former  Act  has  been  omitted  and  section  159  (3),  providing 
that  the  Board  in  the  absence  of  any  specific  direction  by  the 
Minister  may  authorize  a  deviation  iu  location  of  not  more  than 
one  mile  from  any  one  point  on  the  general  location  approved 
by  the  Minister,  has  been  substituted. 

The  expression  "property  lines"  means  the  dividing  or 
boundary  lines  between  the  lands  of  adjoining  owners. 

There  is  no  provision  in  this  Act  for  any  change  in  location 
without  the  approval  of  the  Board  under  sections  159  (3)  and 
167,  section  117  of  the  Act  of  1888  having  been  omitted. 

Under  the  Act  of  1888  the  duties  of  the  Minister  or  his 
Deputy,  section  125,  in  examining  and  certifying  the  plan,  etc., 
were  ministerial.  Under  this  section  the  Minister  may  make 
changes  and  alterations  in  the  location  map  as  he  may  deem 
expedient. 

158.  Upon  compliance  with  the  provisions  of  the  last  pre-  Plan,  pre- 
ceding section,  the  company  shall  make  a  plan,  profile  and  book  took  of 
of  reference  of  the  railway. 

2.  The  plan  shall  show, —  Plan. 
(a)  the  right  of  way,  with  lengths  of  sections  in  miles ; 

(&)  the  names  of  terminal  points; 

(c)  the  station  grounds; 

{d)  the  property  lines  and  owners'  names; 

(e)  the  areas  and  length  and  width  of  lands  proposed  to 
be  taken,  in  figures,  stating  every  change  of  width; 

(/)  the  bearings ;  and, 

(g)  all  open  drains,  watercourses,  highways  and  railways 
proposed  to  be  crossed  or  affected. 

3.  The  profile  shall  show  the  grades,   curves,  highway  and  Profile, 
railway  crossings,  open  drains  and  watercourses. 

4.  The  book  of  reference  shall  describe  the  portion  of  land  Book  oj 

reference 

proposed  to  be  taken  in  each  lot  to  be  traversed,  giving  numbers 
of  the  lots,  and  the  area,  length  and  width  of  the  portion  of 
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each  lot    proposed  to    be  taken,    and    names  of    owners  and 
occupiers  so  far  as  they  can  be  ascertained. 

5.  The  Board  may  require  any  additional  information  for 
the  proper  understanding  of  the  plan  and  profile. 

6.  The  plan,  profile  and  book  of  reference  may  be  of  a  sec- 
tion or  sections  of  the  railway. 

7.  In  the  province  of  Quebec  the  portion  of  the  railway  com- 
prised in  each  municipality  shall  be  indicated  on  the  plan,  and 
in  the  book  of  reference,  by  separate  number  or  numbers.  3 
Bdw.  VII.,  cap.  58,  sec.  122. 

159.  Such  plans,  profile  and  book  of  reference  shall  be  sub- 
mitted to  the  Board  which,  if  satisfied  therewith,  may  sanction 
the  same. 

2.  The  Board  by  such  sanction  shall  be  deemed  to  have 
approved  merely  the  location  of  the  railway  and  the  grades  and 
curves  thereof,  as  shown  in  such  plan,  profile  and  book  of  refer- 
ence, but  not  to  have  relieved  the  company  from  otherwise 
complying  with  this  Act. 

3.  In  granting  any  such  sanction  the  Board  shall  be  bound 
by  the  general  location  as  approved  by  the  Minister:  Provided 
that  the  Board  may,  unless  the  Minister  otherwise  specifically 
directs,  sanction  a  deviation  of  not  more  than  one  mile  from 
any  one  point  on  the  said  general  location  so  approved. 

4.  Before  sanctioning  any  plan,  profile  or  book  of  reference 
of  a  section  of  a  railway,  the  Board  may  require  the  company 
to  submit  the  plan,  profile  and  book  of  reference  of  the  whole, 
or  of  any  portion  of  the  remainder  of  the  railway,  or  such  fur- 
ther or  other  information  as  the  Board  may  deem  expedient. 
3  Bdw.  VII.,  cap.  58,  sec.  123;  6  Edw.  VII.,  c.  42,  sec.  7. 

By  this  section  the  Board  is  substituted  for  the  Minister 
(who  had  jurisdiction  under  the  Act  of  1888)  whose  sanction 
is  required,  but  such  sanction  is  not  to  be  taken  as  compliance 
by  the  company  with  the  requirements  of  the  other  sections  of 
the  Act,  e.g.,  in  the  case  of  crossing  highways:  184,  186. 

Sub-section  3  is  new;  see  note  under  section  157. 
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A  railway  that  is  in  actual  operation  with'  an  existing  work 
upon  the  ground  with  ownership  of  the  fee  at  the  point  of 
crossing  has  much  stronger  claims  to  seniority  than  the  rail- 
way which  has  merely  obtained  a  prior  sanction  of  its  plans. 
Canadian  Northern  B.W.  Co.  v.  Canadian  Pacific  B.W.  Co. 
(Kaiser  Crossing  Case),  7  Can.  Ry.  Cas.  297;  and  in  Grand 
Trunk  Pacific  B.W.  Co.  v.  Canadian  Pacific  B.W.  Co.  (Nokomis 
Crossing  Case),  7  ibid.  299,  it  was  held  that  where  the  appli- 
cant had  secured  a  Crown  grant  of  lands  at  the  point  of  inter- 
section after  the  respondent  had  obtained  approval  of  location 
and  had  proceeded  with  construction,  it  is  not  entitled  to 
seniority  against  respondent  who  obtained  rights  under  prior 
legislation  and  acted  upon  them  by  placing  its  railway  upon 
the  ground.  And  see  Essex  Terminal  B.W.  Co.  v.  Windsor, 
Essex  &  Lake  Shore  Bapid  B.W.  Co.,  8  Can.  Ry.  Cas.  1. 

160.  The  plan,  profile  and  book  of  reference,  when  so  sane- Deposit 
tioned,  shall  be  deposited  with  the  Board,  and  each  plan  shall  board, 
be  numbered  consecutively  in  order  of  deposit. 

2.  The  company  shall  also  deposit  copies  thereof,  or  of  such  with  re^is- 
parts  thereof  as  relate  to  each  district  or  county  through  which  deeds, 
the  railway  is  to  pass,  duly  certified  as  copies  by  the  Secretary, 
in  the  offices  of  the  registrars  of  deeds  for  such  districts  or 
counties  respectively.     3  Bdw.  VII.,  cap.  58,  sec.  124. 

The  date  at  which  the  compensation  or  damages  for  land 
taken  is  ascertained  is  fixed  by  the  deposit  of  the  plan,  profile 
and  book  of  reference.     Section  192. 

James  v.  Ontario  &  Quebec  B.W.  Co.   (1887),  15  A.R.  1. 

161.  The  railway  may  be  made,  carried  or  placed  across  or  Errors, 
upon  the  lands  of  any  person   on  the   located  line,   although 
through  error  or  any  other  cause,  the  name  of  such  person  has 

not  been  entered  in  the  book  of  reference,  or  although  some 
other  person  is  erroneously  mentioned  as  the  owner  of  or 
entitled  to  convey,  or  as  interested  in  such  lands.  3  Edw.  VII., 
cap.  58,  sec.125. 

The  words  in  section  118  (Act  of  1888)  "or  within  the  dis- 
tance from  said  line  as  aforesaid"  were  struck  out  by  63-64 
Vic,  cap.  23,  sec.  5. 
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There  appears  now  to  be  no  power  to  make  a  lateral  devia- 
tion not  exceeding  one  mile,  the  relevant  provision  in  sec.  90 
(d)  and  sec.  117  in  the  Act  of  1888  having  been  repealed. 
Approval  by  the  Board  of  any  deviation  is  required  by  sec. 
167. 

corrections  162.  Where  any  omission,  misstatement  or  error  is  made  in 
any  plan,  profile  or  book  of  reference  so  registered,  the  com- 

procedure.  pany  may  apply  to  the  Board  for  a  certificate  to  correct  the 
same. 

Notice.  2.   The  Board  may,  in  its  discretion,  require  notice  to  be 

given  to  parties  interested,  and,  if  it  appears  to  the  Board 
that  such  omission,  misstatement  or  error  arose  from  mistake, 
may  grant  a  certificate  setting  forth  the  nature  of  the  omis- 
sion, misstatement  or  error  and  the  correction  allowed. 

Deposit.  3.  Upon  the  deposit  of  such  certificate  with  the  Board,  and 

of  copies  thereof,  certified  as  such  by.  the  Secretary,  with  the 
registrars  of  deeds  of  the  districts  or  counties,  respectively,  in 
which  such  lands  are  situate,  the  plan,  profile  or  book  of  refer- 
ence shall  be  taken  to  be  corrected  in  accordance  therewith, 
and  the  company  may,  thereupon,  subject  to  this  Act,  con- 
struct the  railway  in  accordance  with  such  correction. 

Powers  of  4.  Two  justices  may  exercise  the  powers  of  the  Board  under 

ices.'"s      this  section.    3  Edw.  VII.,  cap.  58,  sec.  126. 


Duties  of 
ragistrars 
of  deeds. 


Kxlracts 
mid  copies 


Fees. 


163.  Every  registrar  of  deeds  shall  receive  and  preserve  in 
his  office,  all  plans,  profiles,  books  of  reference,  certified  copies 
thereof,  and  other  documents,  required  by  this  Act  to  be 
deposited  with  him,  and  shall  endorse  thereon  the  day,  hour 
and  minute  when  the  same  were  so  deposited. 

2.  All  persons  may  resort  to  such  plans,  profiles,  books  of 
reference,  copies  and  documents  so  deposited,  and  may  make 
extracts  therefrom,  and  copies  thereof,  as  occasion  requires, 
paying  the  registrar  therefor  at  the  rate  of  ten  cents  for  each 
hundred  words,  so  copied  or  extracted,  and  ten  cents  for  each 
copy  made  of  any  plan  or  profile. 
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3   The  registrar  shall,  at  the  request  of  any  person,  certify  certified 

°  copies. 

copies  of  any  such  plan,  profile,  book  of  reference,  or  docu- 
ment, so  deposited  in  his  office,  or  of  such  portions  thereof  as 
may  be  required,  on  being  paid  therefor  at  the  rate  of  tenFees- 
cents  for  each  hundred  words  copied,  and  such  additional  sum, 
for  any  copy  of  plan  or  profile  furnished  by  him,  as  is  reason- 
able and  customary  in  like  cases,  together  with  fifty  cents  for 
each  certificate  given  by  him. 

4.  Such  certificate  of  the  registrar  shall  set  forth  that    the  certificate 

of  rcgiw- 

plan,  profile  or  document,  a  copy  of  which,  or  of  any  portion  trar. 
of  which,  is  certified  by  him,  is  deposited  in  his  office,  and  shall 
state  the  time  when  it  was  so  deposited,  and  that  he  has  care- 
fully compared  the  copy  certified  with  the  document  on  file, 
and  that  the  same  is  a  true  copy  of  such  original.  3  Edw. 
VII,  cap.  58,  sec.  127. 

Formerly  section  127.  The  provisions  as  to  copies  certified  by 
the  Eegistrar  being  received  as  evidence  and  as  to  penalties  for 
a  breach  of  duty  by  the  Registrar  which  appeared  in  the  former 
section  have  been  omitted  and  appear  respectively  in  sections  74 
and  377. 

164.  A  plan  and  profile  of  the  completed  railway  or  of  any  rian  and 
part  thereof  which  is  completed  and  in  operation,  and  of  the  completed 

.  line  must 

land  taken  or  obtained  for  the  use  thereof,  shall,  within  sixbetik-d 
months   after    completion    of   the    undertaking,    or   within   six 
months  after  beginning  to  operate  any  such  completed  part, 
as  the  case  may  be,  or  within  such  extended  or  renewed  period  wiui 
as  the  Board  at  any  time  directs,  be  made  and  filed  with  the 
Board. 

2.  Plans  of  the  parts  of  such  railway  so  completed  or  in  At  registry 

j.'         i  t    •        -,./»,>  otiicew. 

operation  located  in  different  districts  and  counties,  prepared 
on  such  a  scale,  and  in  such  manner,  and  form,  and  signed, 
or  authenticated  in  such  manner,  as  the  Board  may  from  time 
to  time,  by  general  regulation  or  in  any  individual  ease,  sanc- 
tion or  require,  shall  be  filed  in  the  registry  offices  for  the  dis- 
tricts and  counties  in  which  such  parts  are  respectively  situate. 
3  Edw.  VII.,  cap.  58,  sec.  128. 
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Formerly  section  128.  The  words  "or  within  six  months 
after  beginning  to  operate  any  such  completed  part,  as  the  case 
may  be"  are  new.  The  provision  for  a  penalty  for  breach  of 
the  section  has  been  re-enacted  by  section  378. 

plana  and         165.  All  plans  and  profiles  required  by  law  to  be  deposited 

how    '      by  the  company  with  the  Board,  shall  be  drawn  to  such  scale, 

with  such  detail,  upon  such  materials,  and  shall  be  of  such 

character,  as  the  Board  may,  either  by  general  regulations,  or 

in  any  case,  require  or  sanction. 

certiiica-  2.  All  such  plans  and  profiles  shall  be  certified  and  signed 

by  the  president  or  vice-president  or  general  manager,  and  also 
by  the  engineer  of  the  company. 

ftSerenie.         3.  Any  book  of  reference,  required  to  be  so  deposited,  shall 
be  prepared  to  the  satisfaction  of  the  Board. 

retae may        4.  Unless  and  until  such  plan,  profile  and  booh  of  reference 


sanction. 


as  Board 
requires. 


is  so  made  satisfactory  to  the  Board,  the  Board  may  refuse  to 
sanction  the  same,  or  to  allow  the  same  to  be  deposited  with  the 
Board.     3  Bdw.  VII.,  cap.  5S:  sec.  129. 

pians,eete.,  166-  In  addition  to  such  plans,  profiles  and  books  of  refer- 
ence, the  company  shall,  with  all  reasonable  expedition,  pre- 
pare and  deposit  with  the  Board,  any  other  or  further  plans, 
profiles,  or  books  of  reference  of  any  portion  of  the  railway,  or 
of  any  siding,  station  or  works  thereof,  which  the  Board  may 
from  time  to  time  order  or  require.  3  Edw.  VII.,  cap.  58, 
sec.  129. 

These  sections  (section  129  in  the  Act  of  3903)  substituted 
for  sec.  135  (Act  of  1888),  are  more  ample  in  their  provisions. 
The  Act  of  1903  simply  gave  the  right  to  the  Minister  to  pre- 
scribe the  scale  and  the  style  of  paper  to  be  used  in  making 
the  plans.  The  Board  now  has  power  to  refuse  to  sanction  the 
plan,  profile  and  book  of  reference  until  these  are  made  satis- 
factory to  the  Board. 

Section  166,  providing  that  further  plans,  profiles  and  books 
of  reference  of  a  portion  of  the  railway  may  be  required  by  the 
Board   first  appeared  in   the   Act   of  1903."    Until  the  require- 
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ments  of  the  Board  are  satisfied,  the  construction  of  the  rail- 
way cannot  proceed.     Section  168. 


167.  If  any  deviation,  change  or  alteration  is  required  by  Deviations, 
the  company  to  be  made  in  the  railway,  or  any  portion  thereof,  alterations, 
as  already  constructed,  or  as  merely  located  and  sanctioned,  a 

Plan,  pro- 
plan,  profile  and  book  of  reference  of  the  portion  of  such  rail-  file,  etc. 

way  proposed  to  be  changed,  showing  the  deviation,  change  or 
alteration  proposed  to  be  made,  shall,  in  like  manner  as  herein- 
before provided  with  respect  to  the  original  plan,  profile  and 
book  of  reference,  be  submitted  for  the  approval  of  the  Board,  Sanctiou 
and  may  be  sanctioned  by  the  Board. 

2.  The  plan,  profile  and  book  of  reference  of  the  portion  of  Deposit, 
such  railway  so  proposed  to  be  changed  shall,  when  so  sanc- 
tioned, be  deposited  and  dealt  with  as  hereinbefore  provided 

with  respect  to  such  original  plan,  profile  and  book  of  reference. 

3.  The  company  may  thereupon  make  such  deviation,  change,  company 
or  alteration,  and  all  the  provisions  of  this  Act  shall  apply  to  execute 

"worts 

the  portion  of  such  line  of  railway  so  at  any  time  changed  or 
proposed  to  be  changed,  in  the  same  manner  as  they  apply  to 
the  original  line. 

4.  The  Board  may,  either  by  general  regulation,  or  in  any  jj0ar<i  may 
particular  case,  exempt  the  company  from  submitting  the  plan,  with  pro- 
profile  and  book  of  reference,  as  in  this  section  provided,  where 

such  deviation,  change,  or  alteration,  is  made,  or  to  be  made,  for 
the  purpose  of  lessening  a  curve,  reducing  a  gradient,  or  other- 
wise benefiting  the  railway,  or  for  any  other  purpose  of  public 
advantage,  as  may  seem  to  the  Board  expedient,  if  such  devia- 
tion, change,  or  alteration  does  not  exceed  three  hundred  feet 
from  the  centre  line  of  the  railway,  located,  or  constructed,  in 
accordance  with  the  plans,  profiles  and  books  of  reference 
deposited  with  the  Board  under  this  Act. 

5.  Nothing  in  this  section  shall  be  taken  to  authorize  any  Termini  to 

.  *  be  ob- 

extension  of  the  railway  beyond  the  termini  mentioned  in  theserTed- 
Special  Act.     3  Edw.  VII.,  cap.  58,  sec.  130. 
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Formerly  section  130.  The  effect  of  this  section  and  the 
changes  made  by  this  Act  and  the  Act  of  1903  in  repealing  sub- 
section (d)  of  sec.  90,  sees.  117  and  118  (Act  of  1888),  is  to 
deprive  the  company  of  any  right  to  deviate  in  constructing  its 
line  from  the  located  line  except  under  the  provisions  of  this 
section  with  the  approval  of  the  Board. 

Brooke  v.  Toronto  Belt  Line  R.W.  Co.,  21  O.R.  401. 

The  compulsory  power  of  expropriation  ceases  upon  the  com- 
pletion of  the  railway. 

Kingston  &  Pembroke  E.W.  Co.  v.  Murphy,  17  S.C.E.  582. 

The  amendments  in  this  revision  are  clerical  only  and  are 
not  important.  No  notice  to  persons  interested  is  required 
under  this  section,  and  orders  may  be  made  ex  parte.  Walker 
et  al.  v.  Toronto  and  Niagara  Power  Co.,  5  Can.  Ry.  Cas.  190. 
In  this  case  the  applicants  had  not  moved  to  rescind  the  order 
within  the  ten  days  after  the  order  came  to  their  notice.  The 
Board  therefore  dismissed  the  application  without  considering 
the  jurisdiction  of  the  Board  to  make  orders  respecting  such 
a  company.  Held,  however,  that  a  company  having  such 
extensive  powers  as  the  respondents  had,  and  not  being  author- 
ized to  construct  between  two  defined  termini  only,  would  not 
exhaust  its  powers  of  expropriation  by  the  construction  of  one 
line  which  they  afterwards  wished  to  alter  or  divert.  Where  a 
company  wishes  to  carry  any  street  railway  or  tramway,  or  any 
railway  operated  or  to  be  operated  as  a  street  railway  or  tram- 
way along  any  highway  which  is  within  the  limits  of  any  city 
or  incorporated  town,  the  Board  must  authorize  the  placing  of 
the  railway  upon  the  street  in  accordance  with  the  terms  of  the 
consent  of  the  municipality,  or  refuse  the  application.  For  the 
purpose  of  giving  effect  to  such  consent,  the  Board  may  author- 
ize a  deviation  from  the  location  plans  as  approved  without  a 
new  application  or  the  filing  of  further  plans  and  profiles. 
Robertson  v.  Chatham,  Wallaceburg  &  Lake  Erie  By.  Co.,  7 
Can.  Ry.  Cas.  96. 

commence-  168.  The  company  shall  not  commence  the  construction  of 
works  the  railway,  or  any  section  or  portion  thereof,  until  the  plan, 
profile  and  book  of  reference  has  been  submitted  to  and  sanc- 
tioned by  the  Board  as  hereinbefore  provided,  nor  until  such 
plan,  profile  and  book  of  reference  so  sanctioned  has  been 
deposited  with  the  Board,  and  duly  certified  copies  thereof 
with  the  registrars  of  deeds,  in  accordance  with  the  provisions 
of  this  Act. 
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2.  The  company  shall  not  make  any  change,   alteration  or  Alteration, 
deviation  in  the  railway,  or  any  portion  thereof,  until  the  pro- 
visions of  the  last  preceding  section  are  fully  complied  with. 
3  Edw.  VII.,  cap.  58,  sec.  131. 

This  and  the  preceding  sections  make  it  clear  that  the  com- 
pany is  not  entitled  to  proceed  with  the  construction  of  the 
railway  as  originally  located  or-  with  any  proposed  devia- 
tion until  the  provisions  of  sees.  159,  160  and  167  are  fully 
compiled  with. 

Mines  and  Minerals. 

169.  No  company  shall,  without  the  authority  of  the  Board,  Mines  to  be 

protected. 

locate  the  line  of  its  proposed  railway,  or  construct  the  same  or 
any  portion  thereof,  so  as  to  obstruct  or  interfere  with,  or  in- 
juriously affect  the  working  of,  or  the  access  or  adit  to  any  mine 
then  open,  or  for  the  opening  of  which  preparations  are,  at  the 
time  of  such  location,  being  lawfully  and  openly  made.  3  Edw. 
VII.,  cap.  58,  sec.  132. 

This  section  corresponds  to  sec.  119  (Act  of  1888),  the 
principal  change  being  the  insertion  of  the  words  "nor  con- 
struct the  same  nor  any  portion  thereof"  in  the  second  and 
third  lines. 

Placer  miners  are  owners  within  the  meaning  of  this  Act 
and  are  entitled  to  compensation.  Before  a  Railway  Company 
can  expropriate  lands  of  this  nature  they  must  comply  with 
the  provisions  of  this  Act.  A  placer  mine  is  an  open  mine 
within  this  section:  Bay  v.  Klondike  Mines  By.  Co.,  6  Can.  Ry. 
Cas.  203. 

170.  The   company  shall   not,   unless  the   same   have    been  company 

r       J  '  not  entitled 

expressly  purchased,  be  entitled  to  any  mines,  ores,  metals,  coal,  to  miner- 
slate,  mineral  oils  or  other  minerals  in  or  under  any  lands  pur- 
chased by  it,  or  taken  by  it  under  any  compulsory  powers  given 
it  by  this  Act,  except  only  such  parts  thereof  as  are  necessary  Exception, 
to  be  dug,  carried  away  or  used  in  the  construction  of  the  works. 

2.  All  such  mines  and  minerals  except  as  aforesaid,  shall  be  Not  inciud- 

^  ed  m  con- 

deemed  to  be  excepted  from  the   conveyance   of  such  lands,  veyance. 

unless  they  have  been  expressly  named  therein  and  conveyed 

thereby.    3  Edw.  VII.,  cap.  58,  sec.  132. 
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This  section  is  taken  largely  from  sec.  77  of  the  Railway 
Clauses  Consolidation  Act,  1845,  8  Vic,  cap.  20. 

"A  reservation  of  minerals  includes  every  substance  which 
can  be  got  from  underneath  the  surface  of  the  earth  for  the 
purpose  of  profit,  unless  there  is  something  in  the  context  or 
in  the  nature  of  the  transaction  to  induce  the  Court  to  give  it 
a  more  limited  meaning. ' ' 

Hext  v.  Gill,  L.R.  7,  Chy.  App.  699,  at  p.  712. 

Midland  Ry.  Co.  v.  Checkley,  L.R.  4,  Bq.  19. 

See  Calgary  etc.,  R.W.  Co.  v.  King,  73  L.J.P.C.  110;  (1904), 
A.C.  765,  re  land  grant  from  Dominion  Parliament. 

Mines  in  this  section  includes  minerals  whether  got  by 
underground  or  open  working:  Midland  v.  Haunchwood  Brick 
&  Tile  Co.,  L.R.  20  Chy  Div.  552 ;  and  therefore  a  bed  of  clay, 
on  which  the  railway  had  been  made,  was  a  mine  excepted  out 
of  the  conveyance  of  the  land  to  the  railway  company,  and 
might  be  dug,  unless  the  company  were  willing  to  make  com- 
pensation to  the  landowner. 

Earl  of  Jersey  v.  Neath  Union,  L.R.  22  Q.B.D.  555. 

Ruabon  Brick  &  Terra  Cotta  Co.  v.  G.  W.  R.W.  Co.  (1893), 
1  Chy.  427. 

So  also  is  limestone.  Midland  R.W.  Co.  v.  Robinson,  15  A.C. 
19,  but  under  similar  words  in  the  English  Waterworks  Clauses 
Act  (1847)  it  was  held  that  clay  was  not  included  under. the 
term  "minerals."  Lord  Provost,  etc.,  of  Glasgow  v.  Farie,  13 
A.C.  657. 

Notwithstanding  the  provisions  of  this  section  the  company 
have  the  right  to  give  notice  to  expropriate  the  minerals  under 
the  land  as  well  as  the  surface  lands  upon  its  located  line.  Upon 
payment  of  the  compensation  the  minerals  would  be  "expressly 
purchased"  within  the  meaning  of  this  sub-section;  the  words 
are  not  to  be  confined  to  "purchased  by  agreement;"  this  pro- 
vision is  for  the  benefit,  not  of  the  mine  owner,  but  of  the  com- 
pany and  only  exempts  the  company  from  the  obligation  of  buy- 
ing the  minerals  together  with  the  surface  lands. 

Errington  v.  Metropolitan  District  R.  W.  Co.,  L.R.  19,  Chy. 
Div.  559. 

There  is  no  provision  in  this  Act  corresponding  to  sec.  78  of 
the  English  Railway  Clauses  Act  (1845).  Sec.  171  is  prob- 
ably intended  to  take  the  place  of  the  provisions  of  sees.  76  to 
85  inclusive  of  the  English  Act,  leaving  such  matters  to  be 
dealt  with  by  the  Board. 
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171.  No  owner,   lessee  or  occupier  of  any  such  mines    or  Mining 

under  or 

minerals  lying  under  the  railway  or  any  of  the  works  connected  within  40 
therewith,  or  within  forty  yards  therefrom,  shall  work  the  same611?""1- 
until  leave  therefor  has  been  obtained  from  the  Board. 

2.  Upon  any  application  to  the  Board  for  leave  to  work  any  Appiica- 
such  mines  or  minerals,  the  applicant  shall  submit  a  plan  and^aTeof 
profile  of  the  portion  of  the  railway  to  be  affected  thereby,  and 

of  the  mining  works  or  plant  affecting  the  railway,  proposed  to 
be  constructed  or  operated,  giving  all  reasonable  and  necessary 
information  and  details  as  to  the  extent  and  character  of  the 
same. 

3.  The  Board  may  grant  such  application  upon  such  terms  Protection 

n .   .  and  safety 

and  conditions  for  the  protection  and  safety  of  the  public  as  to  of  the 
the  Board  seem  expedient,  and  may  order  that  such  other  works 
be  executed,  or  measures  taken,  as  under  the  circumstances 
appear  to  the  Board  best  adapted  to  remove  or  diminish  the 
danger  arising  or  likely  to  arise  from  such  mining  operations. 
3  Edw.  VII.,  cap.  58,  sec.  133. 

This  is  a  new  section,  introduced  in  consequence  of  the, 
introduction  of  sec.  169.  The  Act  of  1888  did  not  contain  any 
exception  of  the  mines  and  minerals  from  lands  taken  under 
the  Act,  consequently  mines  and  minerals  under  the  railway 
passed  to  the  company  in  case  of  land  compulsorily  taken,  and 
compensation  had  to  be  made  therefor.  There  seems  to  be  an 
omission  from  this  section  of  any  provision  for  a  case  where, 
on  account  of  the  working  of  the  mine  being  dangerous,  the 
Board  should  refuse  to  grant  leave  to  work  it  upon  any  terms. 

If  the  Board  have  such  power,  is  there  any  way  in  which 
the  owner  can  obtain  compensation  for  his  inability  to  work 
his  mine  in  consequence  of  the  existence  of  the  railway,  unless 
it  should  be  held  that  this  was  damage  to  a  party  interested 
within  the  provisions  of  sec.  155?  By  that  section  the  com- 
sation  must  be  made  in  the  manner  "herein  and  in  the  Special 
Act  provided." 

In  re  an  arbitration  between  Lord  Gerrard  and  L.  &  N.  W. 
R.W.  Co.  (1895),  1  Q.B.  459,  is  a  decision  upon  the  principles, 
of  compensation  applicable  under  the  analogous  sees.  77  to  85, 
of  the  English  Railway  Clauses  Act,  1845. 

A  mine-owner  working  mines  outside  the  forty-yard  limit 
would  appear  to  be  liable  if  the  railway  is  thereby  deprived  of 

15 — R.L. 


226 


CANADIAN   RAHjWAY   ACT. 


[Sec  172 

support  and  injured;  the  special  provisions  of  the  Act  not 
excluding  the  company  from  the  common  law  right  existing  in 
the  purchaser  of  the  surface,  to  adjacent  support  from  the  ven- 
dor's land. 

Elliott  v.  N.  E.  By.  Co.,  10  H.L.  Cas.  333.  G.  W.  By.  Co.  v. 
Cefn  Cribbwr  Brick  Co.,  L.R.  (1894),  2  Ch.  157. 

The  claimant  is  not  obliged  to  prove  by  costly  tests  or  experi- 
ments the  mineral  contents  of  his  land.  Brown  v.  Commissioner 
for  Bailways  (1890),  15  A.C.  240.  Queen  v.  McCurdy,  2  Can. 
Ex.  C.R.  311.  Nor  does  it  follow  that  because  a  seam  of  coal  is 
not  presently  workable  at  a  profit  that  no  compensation  is  to  be 
given  for  it  if  it  is  likely  to  prove  profitable  in  the  future. 


Crown 
lands. 


Consent. 


May  not 
alienate. 


Compensa- 
tion. 


The  taking  or  using  of  Lands. 

172.  No  company  shall  take  possession  of,  use  or  occupy, 
any  lands  vested  in  the  Crown,  without  the  consent  of  the  Gov- 
ernor-in-Council. 

2.  Any  company  may,  with  such  consent,  upon  such  terms 
as  the  Governor-in-Council  prescribes,  take  and  appropriate, 
for  the  use  of  its  railway  and  works,  so  much  of  the  lands  of 
the  Crown  lying  on  the  route  of  the  railway  as  have  not  been 
granted  or  sold,  and  as  is  necessary  for  such  railway,  and  also 
so  much  of  the  public  beach,  or  bed  of  any  lake,  river  jor> 
stream,  or  of  the  land  so  vested  covered  with  the  waters  of  any 
such  lake,  river  or  stream  as  is  necessary  for  making  and  com- 
pleting and  using  its  said  railway  and  works. 

3.  The  company  may  not  alienate  any  such  lands  so  taken, 
used  or  occupied. 

4.  Whenever  any  such  lands  are  vested  in  the  Crown  for 
any  special  purpose,  or  subject  to  any  trust,  the  compensation 
money  which  the  company  pays  therefor  shall  be  held  or  applied 
by  the  Governor  in  Council  for  the  like  purpose  or  trust. 
3  Edw.  VII.,  cap.  58,  sec.  134.     See   42  S.C.R.  at  p.  632. 

Section  172  corresponds  to  section  134  (1)  of  the  1903  Act. 
The  words  "or  bed  of  any  lake,  river  or  stream"  after  "beach 
in  the  sixth  line  of  sub-section  2  are  new. 
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173.  The  extent  of  the  public  beach,  or  of  the  land  covered  Public 

beach  and 

with  the  waters  of  any  river  or  lake  in  Canada,  taken  for  thelands 

covered 

railway,  shall  not  exceed  the  quantity  hereinafter  limited  in with  water- 
the  case  of  lands  which  may  be  taken  without  the  consent  of 
the  owner.     3  Bdw.  VII.,  cap.  58,  sec.  134. 

This  section  corresponds  with  sec.  105  (Act  of  1888),  with 
the  addition  of  the  words  at  the  end  thereof,  "without  the 
consent  of  the  owner,"  and  with  sec.  134  (2)  of  the  Act  of. 
1903. 

Vancouver  v.  Canadian  Pacific  R.W  Co.,  23  S.C.R.  1,  was 
decided  upon  somewhat  analogous  provisions  in  the  Act  of 
Incorporation  of  the  Canadian  Pacific  Railway  Company,  44 
Vic,  cap.  1,  sec.  18.  See  also  Attorney  General  B.C.  v.  C.P.R. 
Co.  (1906),  A.C.  204. 

As  the  consent  of  the  Governor-in-Council  is  required  to  the 
taking  of  any  land  referred  to  in  this  section,  not  many  ques- 
tions are  likely  to  arise. 

For  the  construction  placed  upon  the  former  statutes,  14 
and  15  Vic,  cap.  51 ;  16  Vic,  cap.  169,  sec.  8,  etc. 

See  Booth  v.  Mclntyre,  31  C.P.  183. 

See  cases  cited  under  sec  198  re  compensation. 

174.  "Whenever  it  is  necessary  for    the    company  to    occupy  Naval  or 
any  part  of  the  lands    belonging  to    the    Crown    reserved  forIands- 
naval  or  military  purposes,  it  shall  first  apply  for  and  obtain 

the  license  and  consent  of  the  Crown,  under  the  hand  and  seal 
of  the  Governor-General. 

2.  No  such  license  or  consent  shall  be  given,  except  upon  a  License  or 

a  '  r  consent. 

report  first  made  thereupon  by  the  naval  or  military  author- 
ities, in  which  such  lands  are  for  the  time  being  vested,  approv- 
ing of  such  license  and  consent  being  so  given. 

3.  The  company  may,  with  such  license  and  consent,  at  any  Entry- 
time  or  times  enter  into  and  enjoy  any  of  the  said  lands  for 

the  purposes  of  the  railway.    3  Bdw.  VII.,  cap.  58,  sec.  135. 

Formerly  section  135.  The  amendments  are  clerical  only  and 
are  not  important. 

175.  No    company  shall  take  possession  of  or  occupy  any^ian 
portion  of  any  Indian  reserve  or  lands,  without  the  consent  of 

the  Governor-in-Council. 
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consent.  2.  When,  with  such  consent,  any  portion  of  any  such  reserve 

or  lands  is  taken  possession  of,  used  or  occupied  by  any  com- 
pany, or  when  the  same  is  injuriously  affected  by  the  construc- 
tion of  any  railway,  compensation  shall  be  made  therefor  as  in 
the  case  of  lands  taken  without  the  consent  of  the  owner.  3 
Edw.  VII.,  cap.  58,  sec.  136. 

Corresponds  to  sec.  101  of  the  Act  of  1888,  with  the  sub- 
stitution in  the  concluding  words  of  the  section  of  the  words 
"as  in  the  case  of  lands  taken  without  the  consent  of  the 
owner,"  for  the  words  "as  in  other  cases,"  and  with  section 
136  of  the  Act  of  1903. 

other8  °f  ^®-  ^e  company  may  take  possession  of,  use  or  occupy 

companies.  anv  ian(js  belonging  to  any  other  railway  company,  use  and 
enjoy  the  whole  or  any  portion  of  the  right  of  way,  tracks, 
terminals,  stations  or  station  grounds  of  any  other  railway  com- 
pany, and  have  and  exercise  full  right  and  power  to  run  and 
operate  its  trains  over  and  upon  any  portion  or  portions  of  the 
railway  of  any  other  railway  company,  subject  always  to  the 
approval  of  the  Board  first  obtained  and  to  any  order  and  direc- 
tion which  the  Board  may  make  in  regard  to  the  exercise, 
enjoyment  or  restriction  of  such  powers  or  privileges. 

Therefor™'  2.  Such  approval  may  be  given  upon  application  and  notice, 
and,  after  hearing,  the  Board  may  make  such  order,  give  such 
directions,  and  impose  such  conditions  or  duties  upon  either 
party  as  to  it  may  appear  just  or  desirable,  having  due  regard 
to  the  public  and  all  proper  interests. 

compensa-  3  j£  ^e  partjeg  fajj  to  agree  as  ^0  compensation,  the  Board 
may,  by  order,  fix  the  amount  of  compensation  to  be  paid  in 
respect  of  the  powers  and  privileges  so  granted.  3  Edw.  VII, 
cap.  58,  sec.  137 ;  6  Edw.  VII.,  cap.  42,  sec.  8. 

Corresponds  to  sec.  102  (Act  of  1888)  and  sec.  137  (Act  of 
1903),  with  very  considerable  alteration,  the  first  amendment 
being  to  make  clear  that  the  section  covers  the  ease  of  a  rail- 
way obtaining  the  use  of  the  right-of-way,  tracks,  stations  or 
station  grounds  of  another  company.  The  next  amendment  is 
to  subject  this  right  to  any  order  or  direction  which  the  Board 
may  make.  The  former  section  contained  a  provision  that  all 
the  provisions  of  the  law  at  the  time  applicable  to  the  taking 
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of  lands  and  their  valuation  and  the  compensation  therefor, 
and  appeals  from  awards  should  apply  to  such  lands. 

Grand  Trunk  R.W.  Co.  v.  Lindsay,  Bobcaygeon  &  Ponty- 
pool  R.W.  Co.,  3  O.W.R.  54 ;  3  Can.  Ry.  Cas.  174. 

This  provision  has  been  entirely  omitted. 

The  Board  now  decides  under  sub-sec.  2  the  conditions  on 
which  the  right-of-way  over  lands  of  another  company,  or  the 
use  of  its  tracks,  may  be  obtained,  and  the  question  of  compensa- 
tion. 

The  present  section  seems  to  be  wider  than  the  correspond- 
ing sections  in  the  former  enactments,  as  it  does  not  enumer- 
ate the  purposes  for  which  the  lands  of  other  companies  may 
be  taken. 

1.  The  Board  may  authorize  one  railway  company  to  occupy 
and  use  the  lands  of  another,  even  to  the  serious  loss  and  detri- 
ment of  the  latter,  due  compensation  being  made  therefor ;  but 
care  should  be  taken  to  avoid  such  injury  except  where  the 
public  interest  imperatively  demands  it.  In  Re  Guelph  aridf 
Goderich  Ry.  Co.  and  Grand  Trunk  Ry.  Co.,  6  Can.  Ry.  Cas. 
138.  Transfer  of  cars  of  one  company  over  the  tracks  of  another 
company  does  not_  constitute  a  user  of  the  latter 's  property  under 
this  section.    London  Inter-switching  Case,  ibid.  327. 

2.  On  the  application  of  a  company  incorporated  solely 
under  provincial  laws  the  Board  cannot  authorize  such  a  com- 
pany to  take  the  lands  of  a  company  which  is  within  the  scope 
of  the  Dominion  Railway  Act  without  the  latter 's  consent.  Pres- 
ton &  Berlin  Street  Ry.  Co.  v.  Grand  Trunk  R.W.  Co.,  6  Can. 
Ry.  Cas.  142. 

But  query  as  to  whether  such  an  order  could  be  made  on  the 
application  of  a  municipality  or  rate  payer  or  by  the  Board's 
own  motion,  if  the  public  safety  required  it. 

Compare  the  similar  provisions  of  sec.  227,  sub-sec.  2,  sub 
fin.,  in  the  case  of  the  crossing  of  one  railway  by  another  and 
see  Canadian  Pacific  R.W.  Co.  v.  Bay  of  Quinte  R.W  Co.,  3^ 
O.W.R.  542  and  658,  where  under  the  special  circumstances  of 
the  case,  an  order  having  been  made  by  the  Governor  in  Coun- 
cil for  an  immediate  crossing,  the  Board  allowed  a  crossing  to 
be  made  before  the  amount  of  the  compensation  was  ascertained 
or  security  given  therefor. 

177.  The  lands  which  may  be  taken  without  the  consent  Extent  of 
of  the  owner  shall  not  exceed, — 

(a)  for    the   right    of    way,  one    hundred  feet  in  breadth,  £°ryrightof 
except  in  places  were  the  rail  level  is  or  is  proposed  to  be  more 
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For  sta- 
tions, etc. 


than  five  feet  above  or  below  the  surface  of  the  adjacent  lands, 
when  such  additional  width  may  be  taken  as  shall  suffice  to 
accommodate  the  slope  and  side  ditches; 

(6)  for  stations,  depots  and  yards,  with  the  freight  sheds, 
warehouses,  wharfs,  elevators  and  other  structures  for  the 
accommodation  of  traffic  incidental  thereto,  one  mile  in  length 
by  five  hundred  feet  in  breath,  including  the  width  of  the  right 
of  way.    3  Edw.  VII.,  cap.  58,  sec.  138. 

The  company  has  no  power  to  exceed  the  limit  provided  by 
this  section  except  under  the  provisions  or  sections  178  to  181 ; 
the  land  must  be  taken  as  a  whole  and  not  in  detached  parcels. 

Stewart  v.  Ottawa  &  N.Y.  B.W.  Co.,  30  O.R.  599. 

The  effect  of  taking  land  under  this  and  the  following  sec- 
tions is  to  vest  the  land  in  the  company  in  fee  simple,  not 
merely  an  easement  or  right  of  way  over  it.  Anglin  v.  Nickle, 
30  U.C.C.P.  72.  Great  Western  B.W.  Co.  v.  Lutz,  32  U.C.C.P. 
166. 

As  to  exception  of  minerals,  see  sections  169  and  170,  supra. 

After  the  land  is  taken  and  the  railway  is  completed,  the 
power  of  expropriation  is  exhausted  and  authority  to  acquire 
any  additional  land  required  for  the  railway  must  be  obtained 
from  the  Board  under  the  following  section  178. 

178.  Should  the  company  require,  at  any  point  on  the  rail- 
way, more  ample  space  than  it  possesses  or  may  take  under  the 
last  preceding  section,  for  the  convenient  accommodation  of  the 
public,  or  for  the  traffic  on  its  railway,  or  for  protection  against 
snowdrifts,  or  for  the  diversion  of  a  highway,  or  for  the  sub- 
stitution of  one  highway  for  another,  or  for  the  construction 
or  taking  of  any  works  or  measures  ordered  by  the  Board 
under  any  of  the  provisions  of  this  Act  or  the  Special  Act,  or 
to  secure  the  efficient  construction,  maintenance  or  operation  of 
the  railway,  it  may  apply  to  the  Board  for  authority  to  take 
the  same  for  such  purposes,  without  the  consent  of  the  owner. 

procedure.  2.  The  company  shall  give  ten  days'  notice  of  such  applica- 
tion to  the  owner  or  possessor  of  such  lands,  and  shall,  upon 
such  application,  furnish  to  the  Board  copies  of  such  notices, 
with  affidavits  of  the  service  thereof. 


Where 

more 

ample 

space 

required. 
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3.  The  company,  upon  such  application,  shall  also  furnish  what 

.  application 

to  the  Board,  in  duplicate, —  must 

include. 

(a)  a  plan,  profile  and  book  of  reference  of  the  portion  of  Plan,  etc. 
the  railway  affected,  showing   the    additional  lands   required, 
and  certified  as  hereinbefore  provided  with  respect  to  plans  and 
profiles  required  to  be  deposited    by    the    company  with    the 
Board ; 

(6)  an  application,  in  writing,  for  authority  to  take  such 
lands,  signed  and  sworn  to  by  the  president,  vice-president, 
general  manager  or  engineer  of  the  company,  referring  to  the 
plan,  profile  and  book  of  reference,  specifying  definitely  and  particulars 
in  detail  the  purposes  for  which  each  portion  of  the  lands  is  specified. 
required,  and  the  necessity  for  the  same,  and  showing  that  no 
other  land  suitable  for  such  purposes  can  be  acquired  at  such 
place  on  reasonable  terms  and  with  less  injury  to  private 
rights. 

4.  After  the  time  stated  in  such  notices,   and  the  hearing  £"J£10rity 
of  such  parties  interested  as  may  appear,  the  Board  may,  inBoar<1- 
its  discretion,  and  upon  such  terms  and  conditions  as  the  Board 
deems  expedient,  authorize  in  writing  the  taking,  for  the  said 
purposes,  of  the  whole  or  any  portion  of  the  lands  applied  for. 

5.  Such  authority  shall  be  executed  in  duplicate,  and  onemdupii- 
of  such  duplicates  shall  be  filed,  with  the  plan,  profile,  book  of 
reference,  application  and  notices,   with  the   Board;   and  the 
other,  with  the  duplicate  plan,  profile,  book  of  reference  and 
application,  shall  be  delivered  to  the  company. 

6.  Such  duplicate  authority,  plan,  profile,  book  of  reference  Deposit 

,  '•»•'*  With  regis- 

and  application,    or    copies  thereof    certified  as    such  by   thenars  of 

~  deeds. 

secretary,  shall  be  deposited  with  the  registrars  of  deeds  of  the 
districts  or  counties,  respectively,  in  which  such  lands  are 
situate. 

7.  All  the  provisions  of  this  Act  applicable  to  the  taking  provisions 
of  lands  without  the  consent  of  the  owner  for  the  right  of  way  which 

or  main  line  of  the  railway  shall  apply  to  the  lands  authorized 
under  this  section  to  be  taken,  except  the  provisions  relating 
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to  the  sanction  by  the  Board  of  the  plan,  profile  and  book  of 
reference  of  the  railway,  and  the  deposit  thereof,  when  so  sanc- 
tioned, with  the  Board  and  with  registrars  of  deeds. 

Repeal  and       8  The  Board  may,  upon  consent  in  writing  having  been  first 

change  of  , 

certificates  obtained  from  the    Minister  in    that  behalf,    repeal,  rescind, 

made 

UI29ea  io98,  cnanSe  or  vary  any  certificate  of  the  Minister  made  under  sec- 
tion one  hundred  and  nine  of  The  Kailway  Act,  1888.  3  Edw. 
VII.,  cap.  58,  sec.  139 ;  6  Edw.  VII.,  cap.  42,  sec.  9. 

Section  139  (Act  of  1903),  as  amended.  The  words  "or 
for  the  diversion  of  a  highway"  in  the  fifth  line  to  "operation 
of  the  railway"  in  the  tenth  line  of  sub-section  1  and  sub-sec- 
tion 8  are  new.  The  granting  of  an  order  under  this  section 
is  wholly  discretionary  and  any  terms  may  be  imposed  by  the 
Board. 

An  extensive  tract  of  land  in  Toronto  was  devastated  by 
fire  and  shortly  afterwards  the  Grand  Trunk  Railway  Com- 
pany took  proceedings  to  expropriate  the  land  for  station  pur- 
poses under  the  corresponding  section  in  the  Act  of  1903.  It 
was  held  that  the  Board  might  consider  future  traffic  on  the  rail- 
way and  future  accommodation  for  the  public.  In  dealing  with 
the  subject  of  compensation  the  Boardjnay  order  the  railway 
company  to  do  any  act  whatever  including  the  payment  of  money 
in  addition  to  the  compensation  ordinarily  allowed  under  the 
statute,  but  any  such  additional  compensation  should  only  be 
rarely  allowed.  In  this  case  the  owners  of  the  land  delayed 
rebuilding  pending  the  result  of  the  application  for  leave  to 
expropriate.  It  was  held  that  they  were  not  entitled  to  com- 
pensation for  loss  of  business  between  the  time  of  the  fire  and  the 
making  of  the  award,  but  that  they  were  entitled  to  interest  from 
the  date  of  such  application.  The  Burnt  District  Case,  Toronto, 
4  Can.  Ry.  Cas.  290. 

adjoining  ^-  ^he  company,  either  for    the    purpose  of  constructing 

lands.  or  repairing  its  railway,  or  for  the  purpose  of  carrying  out 
the  requirements  of  the  Board,  or  in  the  exercise  of  the  powers 
conferred  upon  it  by  the  Board,  may  enter  upon  any  land 
which  is  not  more  than  six  hundred  feet  distant  from  the  cen- 
tre of  the  located  line  of  the  railway,  and  may  occupy  the  said 
land  as  long  as  is  necessary  for  the  purposes  aforesaid;  and 
all  the  provisions  of  law  at  any  time  applicable  to  the  taking  of 
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land  by  the  company,  and  its  valuation,  and  the  compensation 
therefor,  shall  apply  to  the  case  of  any  land  so  required. 

2.  Before  entering  upon  any  land  for  the  purposes  afore-  *f0°^r 
said,  the  company  shall,  in  case  the  consent  of  the  owner  is  not00086"1- 
obtained,  pay  into  the  office  of  one  of  the  superior  courts  for 

the  province  in  which  the  land  is  situated, — 

(a)  such  sum,  as  is,   after  two  clear   days'   notice  to  the  l"^Xde 
owner  of  the  land,  or  to  the  person  empowered  to  convey  the 
same,  or  interested  therein,  fixed  by  a  judge  of  such  superior 
court;  and, 

(6)  interest  for  six  months  upon  the  sum  so  fixed.  interest. 

3.  Such  deposit  shall  be  retained  to  answer  any  compensa-^^gjf11? 
tion  which  may  be  awarded  the  person  entitled  thereto,  andPensation- 
may  upon  order  of  a  judge  of  such  court,  be  paid  out  to  such 
person  in  satisfaction  pro  tanto  of  such  award,  and  the  surplus, 

if  any  thereafter  remaining,  shall,  by  order  of  the  judge,  be 
repaid  to  the  company. 

4.  Any  deficiency  in   such  deposit  to  satisfy  such  award  £,e£);ienfdy 
shall  be  forthwith  paid  by  the  company  to  the  person  entitled 

to  compensation  under  such  award.  3  Edw.  VII.,  cap.  58, 
sec.  140. 

The  language  of  this  section  makes  clear  that  the  ascertain- 
ment of  the  amount  of  compensation  and  its  payment  into 
court  is  a  condition  precedent  to  the  exercise  of  this  right. 

Where  leave  of  the  Board  is  required  under  this  section  and 
a  railway  proceeds  to  construct  a  siding  over  lands  and  through 
a  highway  without  obtaining  such  leave  a  municipality  having 
control  of  the  highway  may  obtain  an  injunction  restraining 
such  interference. 

Innisfil  v.  G.T.R.  Co.,  6  O.W.R.  69. 

But  where  a  railway  company  obtains  the  necessary  order 
from  the  Board  it  can  lawfully  expropriate  the  lands  or  prop- 
erty of  a  municipality.  Be  Grand  Trunk  Railway  Com- 
pany and  Ste.  Henri,  41  Can.  L.J.  567 ;  4  Can.  Ry.  Cas.  277. 

The  payment  into  court  under  this  section  differs  from  that 
under  sections  217  and  218,  providing  for  a  warrant  for 
immediate  possession  where  no  award  or  agreement  has  been 
made  as  to  the  amount  of  compensation.     Under  these  latter 
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sections  the  payment  into  court  is  made  only  as  security  while 
payment  under  section  179  is  intended  to  be  in  satisfaction  of 
the  compensation  itself,  or  some  part  thereof.  The  difference 
is  important  in  view  of  the  decisions  as  to  interest.  It  is  sub- 
mitted that  if  Ian  award  is  not  made  under  this  section  until 
after  six  months  from  the  date  of  payment  into  court  the  com- 
pany would  not  be  responsible  for  interest  upon  the  sum  paid 
into  court  other  than  allowed  by  the  court,  and  see  the  cases 
on  interest  at  page  271. 

obtaining         180.  Whenever, — 

materials 

straeuon  (a)  any  stone,  gravel,  earth,  sand,  water  or  other  material 

tlonpera  is  required  for  the  construction,  maintenance  or  operation  of 
the  railway,  or  any  part  thereof;  or, 

Transport.  (6)  such  materials  or  water,  so  required,  are  situate,  or 
have  been  brought  to  a  place  at  a  distance  from  the  line  of 
railway;  and, 

Tracks  or  (c)  the  company  desires  to  lay  down  the  necessary  tracks, 

spurs  or  branch  lines,  water  pipes  or  conduits,  over  or  through 
any  lands  intervening  between  the  railway  and  the  land  on 
which  such  materials  or  water  are  situate,  or  to  which  they 
have  been  brought; 

the  company  may,  if  it  cannot  agree  with  the  owner  of  the 
lands  for  the  purchase  thereof,   cause   a  land  surveyor,  duly 
licensed  to  act  in  the  province,  or  an  engineer,  to  make  a  plan 
pian  and     and  description  of  the  property  or  right  of  way,  and  shall  serve 
Hon.  upon  each  of  the  owners  or  occupiers  of  the  lands  affected  a 

copy  of  such  plan  and  description,  or  of  so  much  thereof  as 
relates  to  the  lands  owned  or  occupied  by  them  respectively, 
duly  certified  by  such  surveyor  or  engineer. 

provisions        2-  All  the  provisions  of  this  Act  shall,  in  so  far  as  applic- 

whioh    c    able,  apply,  and  the  powers  thereby  granted  may  be  used  and 

app  y'        exercised  to  obtain  the  materials  or  water,  so  required,  or  the 

right  of  way  to  the  same,  irrespective  of  the  distance  thereof: 

Provided  that  the  company  shall  not  be  required  to  submit  any 

such  plan  for  the  sanction  of  the  Board. 
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3.  The  company  may,  at  its  discretion,  acquire  the  lands  Title  may 

be  ac- 

from  which  such  materials  or  water  are  taken,  or  upon  which  quirea. 
the  right  of  way  thereto  is  located,  for  a  term  of  years  or 
permanently. 

4.  The  notice  of  arbitration,   if  arbitration  is  resorted  to,^itra' 
shall  state  the  extent  of  the  privilege  and  title  required. 

5.  The  tracks,  spurs  or  branch  lines  constructed  or  laid  byTraok8n°t 

'     c  *  to  be  used 

the  company  under  this  section  shall  not  be  used  for  any  pur- for  othel' 
pose  other  than  in  this  section  mentioned,  except  by  leave  of 
the  Board,   and  subject  to  such  terms  and  conditions   as  the 
Board  sees  fit  to  impose.    3  Edw.  VII.,  cap.  58,  sec.  141. 

Under  the  provisions  of  the  Railway  Act  of  1888  it  was  held 
in  Watson  v.  Northern  B.W.  Co.,  5  O.K.  550,  that  the  Northern 
Railway  had  no  power  to  take  land  for  the  purpose  only  of 
obtaining  gravel.  The  provisions  of  the  present  section  are 
clear  upon  this  point.  In  Vezina  v.  The  Queen,  17  S.C.R.  1,  it 
was  held  that  where  land  taken  by  a  railway  company  for  the 
gravel  thereon,  the  owner  is  only  entitled  to  compensation  for 
the  land  so  taken  as  farm  land,  where  there  is  no  market  for 
the  gravel.  In  Township  of  Brock  v.  Toronto  &  Nipissing  R. 
W.  Co.,  37  U.C.R.  372,  the  defendants  were  obliged  to  pay  for 
materials  taken  by  them,  the  action  being  for  damages  for  tres- 
pass.   The  expropriation  clauses  did  not  apply. 

The  case  of  Quebec  Bridge  Co.  v.  Marie  Boy,  5  Can.  Ry. 
Cas.  18;  32  S.C.R.  572,  decided  that  the  power  of  expropria- 
tion under  section  114  of  the  Act  of  1888'  extended  only  to 
lands  adjoining  the  railway,  and  upon  which  nature  had 
deposited  material  which  could  serve  and  could  be  required  for 
the  construction  and  maintenance  of  the  railway.  Taschereau, 
J.,  in  the  Supreme  Court  held  that  the  railway  company  had 
no  right  to  expropriate  the  land,  but  could  only  acquire  a  right 
of  passage  or  servitude.  Query  as  to  the  meaning  of  the  words 
"the  company  may,  at  its  discretion  acquire  the  lands  .     . 

for  a  term  of  years  or  permanently."  The  section  as  amended 
in  its  present  form  empowers  a  railway  company  to  obtain 
material  and  water  for  construction,  maintenance  or  operation 
from  places  distant  from  the  line  of  railway  whether  naturally 
situate  there  or  brought  to  that  place  by  some  other  means. 
The  ease  is  therefore  no  longer  as  authority  on  this  point. 

As  to  property  in  sand  and  gravel  on  highways  see : 
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Municipality  of  Louise  v.  Canadian  Pacific  B.W.  Co.,  3  Can. 
Ry.  Cas.  65.  Canadian  Pacific  By.  Co.  v.  Township  of  North 
Dumfries,  6  Can.  Ry.  Cas.  147. 

A  railway  company  has  no  power  to  take  water  from  a 
stream  as  a  riparian  proprietor  for  purposes  unconnected  with 
the  tenement  as  for  instance  for  use  in  its  engines.  McCartney 
v.  Londonderry  &  Lough  Swilly  By.  Co.  (1904),  A.C.  301, 
overruling  Sandwich  v.  Great  Northern  By.  Co.,  10  Ch.  D.  707. 
See  also  Maughn  v.  Grand  Trunk  B.W.  Co.,  4  O.W.R.  287. 

A  highway  may  be  diverted  for  the  construction  of  such 
spur ;  6  Can.  Ry.  Cas.  1-17,  supra. 


Purchase 
of  more 


181.  "Whenever  the  company  can  purchase  a  larger  quantity 
required"  of  land  from  any  particular  owner  at  a  more  reasonable  price, 
on  the  average,  or  on  terms  more  advantageous,  than  those  upon 
which  it  could  obtain  the  portion  thereof  which  it  may  take 
from  him  without  his  consent,  it  may  purchase  such  larger 
quantity. 


Re  sale. 


2.  The  company  may  sell  and  dispose  of  any  part  of  the 
lands  so  purchased  which  may  be  unnecessary  for  its  under- 
taking.   3  Edw.  VII.,  cap.  58,  sec.  142. 

Corresponds  in  part  to  section  142  of  the  Act  of  1903.  The 
corresponding  section  (115)  in  the  Act  of  1888  was  limited  to 
cases  where  the  land  was  required  for  the  purpose  of  procur- 
ing sufficient  land  for  stations  or  gravel  pits  or  for  construct- 
ing, maintaining  and  using  the  railway.  Such  additional  land 
cannot,  however,  be  taken  under  the  compulsory  provisions  of 
the  Act. 


snow  182.  Every  company  may,  on  and  after  the    first    day   of 

November,  in  each  year,  enter  into  and  upon  any  lands  of  His 
Majesty,  or  of  any  person,  lying  along  the  route  or  line  oE  the 

compensa-  railway,  and  erect  and  maintain  snow  fences  thereon,  subject 
to  the  payment  of  such  land  damages,  if  any  actually  suffered, 
as  are  thereafter  established,  in  the  manner  provided  by  law 
with  respect  to  such  railway. 

Removal.  2.  Every  snow  fence  so  erected  shall  be  removed  on  or 
before  the  first  day  of  April  then  next  following.  3  Edw.  VII., 
cap.  58,  sec.  143. 
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This  section  is  practically  the  same  as  section  143  of  the 
Act  of  1903. 

183.  All  tenants  in  tail  or  for  life,  greves  de  substitution,  Power  of 
guardians,  curators,  executors,  administrators,  trustees  and  alltiveper- 

80118  to 

persons  whomsoever,  as  well  for  and  on  behalf  of  themselves,  convey, 
their  heirs  and  successors,  as  on  behalf  of  those  whom  they 
represent,  whether  infants,  issue  unborn,  lunatics,  idiots,  femes- 
covert  or  other  persons,  seized,  possessed  of  or  interested  in  any 
lands,  may  contract  and  sell  and  convey  to  the  company  all  or 
any  part  thereof.    3  Bdw.  VII.,  cap.  58,  sec.  144. 

184.  When  such  persons  have  no  right  in  law  to  sell  or  con-  order  of 

judge  may 

vey  the  rights  of  property  in  the  said  land,  they  may  obtain  be  had. 
from  a  judge,  after  due  notice  to  the  persons  interested,  the 
right  to  sell  the  said  land. 

2.  The  said  judge  shall  give  such  orders  as  are  necessary  to  purchase 
secure  the  investment  of  the  purchase  money,  in  such  a  manner  money' 
as  he  deems  necessary,  in  accordance  with  the  law  of  the  pro- 
vince, to  secure  the  interests  of  the  owner  of  the  said  land.  3 
Edw.  VII.,  cap.  58,  sec.  145. 

Corresponds  to  section  145  of  the  Act  of  1903.  The  words 
"may  obtain"  were  substituted  for  "shall  obtain"  as  to  the 
persons  concerned  in  the  Act  of  1903. 

A  tenant  for  life  with  remainder  to  her  children  may  dur- 
ing their  infancy  obtain  an  order  from  the  judge  under  this 
section.  In  re  Dolsen,  13  P.R.  84.  Re  Canadian  Pacific  R.W.  Co. 
and  Byrne,  15  O.L.R.  45 ;  7  Can.  Ry.  Cas.  71. 

185.  The  powers,  by  the  last  two  preceding  sections    con-  Limitation 

£  t  of  powers 

rerred  upon, —  to  convey. 

(a)  rectors  in  possession  of  glebe  lands  in  the  province  of 
Ontario ; 

(b)  ecclesiastical  and  other  corporations; 

(c)  trustees  of  land  for  church  or  school  purposes; 

(d)  executors  appointed  by  wills  under  which  they  are  not 
invested  with  any  power  over  the  real  property  of  the  testator ; 
and. 
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Convey- 
ance to 
vest  fee 
simple. 


Indemnity 
to  persons 

conveying. 


Applica- 
tion of 
purchase 
money . 


(e)  administrators  of  persons  dying  intestate,  but  at  their 
death  seized  of  real  property ; 

shall  only  extend  and  be  exercised  with  respect  to  any  of 
such  lands  actually  required  for  the  use  and  occupation  of  the 
company.     3  Edw.  VII.,  cap.  58,  sec.  146. 

Corresponds  to  section  146  of  Act  of  1903.  The  words  "by 
the  last  two  preceding  sections"  were  substituted  in  the  Act  of 
1903  for  the  word  "herein"  in  section  138  in  the  Act  of  1888. 

186.  Any  contract,  agreement,  sale,  conveyance  or  assur- 
ance made  under  the  authority  of  any  of  the  last  three  preced- 
ing sections  shall  be  valid  and  effectual  in  law,  to  all  intents 
and  purposes  whatsoever;  and  any  conveyance  so  authorized 
shall  vest  in  the  company  receiving  the  same  the  fee  simple  in 
the  lands  therein  described,  freed  and  discharged  from  all 
trusts,  restrictions  and  limitations  whatsoever. 

2.  The  person  so  conveying  is  hereby  relieved  from  liability 
for  what  he  does  by  virtue  of  or  in  pursuance  of  this  Act.  3 
Edw.  VII.,  cap.  58,  sec.  147. 

Corresponds  with  certain  changes  in  form  to  section  147  in 
the  former  Act.  In  Anglin  v.  Nickle,  30  U.C.C.P.  72,  and 
Great  Western  R.W.  Co.  v.  Lutz,  32  U.C.C.P.  166,  it  was  held 
that  the  fee  simple  in  the  lands  taken  is  vested  in  the  company. 
Where  the  owner  of  lands  agreed  to  give  a  railway  company 
the  lands  required  for  right  of  way  free,  a  subsequent  owner  is 
not  entitled  to  recover  compensation.  Thompson  v.  Canada1 
Central  R.W.  Co.,  3  O.K.  136.  In  Bryson  v.  Ontario  &  Quebec 
R.W.  Co.,  8  O.R.  380,  an  agreement  made  with  a  married 
woman  without  her  husband's  concurrence,  and  a  conveyance  of 
the  land  to  the  railway  company  was  upheld. 

187.  The  company  shall  not  be  responsible  for  the  disposi- 
tion of  any  purchase  money  for  lands  taken  by  the  company 
for  its  purposes,  if  paid  to  the  owner  of  the  land  or  into  court 
for  his  benefit.     3  Edw.  VII.,  cap.  58,  sec.  148. 

It  was  held  under  the  former  Railway  Act,  C.S.C.,  cap.  66, 
and  24  Vic,  cap.  27,  that  notwithstanding  the  similar  provi- 
sions contained  in  that  Act,  although  the  tenant  for  life  could 
sell  and  convey  in  fee  simple  the  land  required  for  the  railway, 
the  company  is  not  warranted  in  paying  to  the  tenant  for  life 
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the  full  amount  of  the  compensation  agreed  on,  but  was  com- 
pelled afterwards  at  the  suit  of  a  person  interested  in  the 
remainder  to  make  good  the  amount  of  his  interest.  Cameron  v. 
Wigle,  24  Gr.  8. 

In  Young  v.  Midland  R.W.  Co.,  16  O.K.  738,  19  A.R.  265, 
22  S.C.R.  190,  Cameron  v.  Wigle  was  approved,  and  it  was  held 
that  under  the  similar  provisions  of  the*  Act  then  in  force, 
coupled  with  the  provisions  which  are  embodied  in  section  178 
of  the  present  Act,  that  the  tenant  for  life  had  no  power  to. 
receive  the  purchase  money,  and  the  company  was  responsible 
to  the  heirs-at-law  of  the  person  entitled  in  reversion. 

See  also  Owston  v.  Grand  Trunk  R.W.  Co.,  28  Gr.  428. 

Dunlop  v.  Canada  Central  R.W.  Co.,  45  U.C.R.  74. 

Scottish  American  Ins.  Co.  v.  Prittie  &  Toronto  Belt  Line 
R.W.  Co.,  20  A.R.  398. 

A  tenant  for  life  may  maintain  an  action  of  trespass  against 
the  defendants,  who  had  entered,  having  made  compensation 
only  to  the  owner  of  the  fee.  Slater  v.  Canada  Central  R.W. 
Co.,  25  Gr.  363. 

And  in  an  application  for  immediate  possession  under  what 
is  now  section  217,  it  was  held  that  a  bare  trustee  of  land  is 
not  "the  owner  of  the  land  or  the  person  empowered  to  convey 
the  land,  or  interested  in  the  land  sought  to  be  taken.  Re 
James  Bay  Ry.  Co.  and  Worrell  et  al.,  6  O.W.R.  473,  5  Can. 
Ry.  Cas.  21.* 

188.  Any  contract  or  agreement  made  by  any  person  Prematui.e 
authorized  by  this  Act  to  convey  lands,  either  before  the  deposit contrftCt8 
of  the  plan,  profile  and  book  of  reference,  or  before  the  setting 
out  and  ascertaining  of  the  lands  required  for  the  railway, 
shall  be  binding  at  the  price  agreed  upon,  if  the  lands  are  after- 
wards so  set  out  and  ascertained  within  one  year  from  the  date 
of  the  contract  or  agreement,  and  although  such  lands  have  in 
the  meantime  become  the  property  of  a  third  person. 

2.  Possession  of  the  lands  may  be  taken,  and  the  agreement  May  be 
and  price  may  be  dealt  with,  as  if  such  price  had  been  fixed  by carned  ou 
an  award  of  arbitrators  as  hereinafter  provided,  and  the  agree- 
ment shall  be  in  the  place  of  an  award.    3  Edw.  VII.,  cap.  58, 
sec.  149. 

Corresponds  to  section  142  of  the  Act  of  1888.  An  inter- 
esting   question    arises   under    the    wording    of    this    section, 
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"Although  such  lands  have  in  the  meantime  become  the  prop- 
erty of  a  third  person,"  in  view  of  the  provisions  of  the  On- 
tario Registry  Act  and  similar  statutes,  which  does  not  appear 
to  have  been  determined. 

See  Tolton  v.  Canadian  Pacific  B.W.  Co.,  22  O.R.  204,  and 
cases  cited  therein. 

Rental  189.  If,  in  any  case  not  hereinbefore  provided  for,  any  per- 

ehall  be  . 

fixed  when  SOn  interested  in  any  lands  so  set  out  and  ascertained  is  not 

parties 

cannot  authorized  by  law  to  sell  or  alienate  the  same,  he  may  agree 
upon  a  fixed  annual  rent  as  an  equivalent,  and  not  upon  a  prin- 
cipal sum,  to  be  paid  therefor. 

How  fixed.  2.  If  the  amount  of  the  rent  is  not  fixed  by  agreement,  it 
shall  be  fixed  and  all  proceedings  shall  be  regulated,  in  the 
manner  herein  prescribed.     3  Bdw.  VII.,  cap.  58,  sec.  150. 

Corresponds  to  section  150  (Act  of  1903)  and  section  142 
(Act  of  1888).  The  use  of  the  words  "herein  prescribed" 
instead  of  the  words  "hereinbefore  provided"  appearing  in  num- 
erous other  sections  has  probably  no  significance.  The  word 
"herein"  would  probably  be  read  as  equal  to  "in  this  Act." 

Rent  190.  Such  annual  rent  and  every  other  annual  rent,  agreed 

chargeable 

to  working  upon  or  ascertained,  and  to  be  paid  for  the  purchase  of  any 

expenses.  r  c 

lands,  or  for  any  part  of  the  purchase  money  of  any  lands, 
which  the  vendor  agrees  to  leave  unpaid,  shall,  upon  the  deed 
creating  such  charge  and  liability  being  duly  registered  in  the 
registry  office  of  the  proper  district,  county  or  registration  divi- 
sion, be  chargeable  as  part  of  the  working  expenditure  of  the 
railway.     3  Edw.  VII.,  cap.  58,  sec.  151. 

Corresponds  to  section  151  (Act  of  1903)  with  considerable 
amendments.  The  former  section  143  (Act  of  1888)  has  been  the 
subject  of  much  comment,  although  not  the  subject  of  any 
reported  cases  in  this  country.  It  provided  that  the  rent  should 
be  a  charge  upon  the  railway  and  tolls  in  preference  to  all  other 
claims  except  charges  created  by  section  94  of  the  Act.  "By" 
was  an  obvious  mistake  for  "under."  Section  94  created  no 
charge,  merely  gave  power  to  make  one.  The  effect  of  the  pre- 
sent section  making  the  rent  and  also  any  purchase  money 
agreed  to  be  left  unpaid,  chargeable  as  part  of  the  working 
expenditure  coupled  with    the   interpretation  of   "working  ex- 
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penditure"  as  set  out  in  section  2,  sub-section  (34)  and  the  pro- 
visions as  to  "working  expenditure"  contained  in  section  138  is 
to  make  this  charge  along  with  the  other  charges  therein  first 
liens  upon  the  railway,  and  as  between  the  various  items  men- 
tioned under  that  head  it  is  conceived  that  in  case  of  deficiency  it 
would  be  borne  rateably. 

An  owner  who  has  made  an  agreement  as  to  the  amount  of 
compensation  is  entitled  to  enforce  his  claim  for  compensation 
under  an  award  as  against  the  company,  and  has  a  vendor's 
lien  upon  the  land  taken  for  the  amount  payable,  with  such 
provisions  as  are  necessary  to  realize  by  means  of  a  sale,  but  he 
is  not  entitled  to  an  injunction  to  restrain  the  defendants  from 
operating  the  railway  on  the  lands,  nor  to  an  order  for  delivery 
up  of  possession. 

Lincoln  Paper  Mills  Co.  v.  St.  Catharines  &  Niagara  Cen- 
tral B.W.  Co.,  19  O.E.  106. 

191.  After  the  expiration  of  ten  days  from  the  deposit  of  compensa- 
tion or 
the  plan,  profile  and  book  of  reference  in  the  office  of  the  regis-  damages 

r  c  may  be 

trar  of  deeds,  and  after  notice  thereof  has  been  given  in  at  least  agreed  for. 
one  newspaper,  if  any  published,  in  each  of  the  districts  and 
counties  through  which  the  railway  is  intended  to  pass,  appli- 
cation may  be  made  to  the  owners  of  lands,  or  to  persons  empow- 
ered to  convey  lands,  or  interested  in  lands,  which  may  be  taken, 
or  which  suffer  damage  from  the  taking  of  materials,  or  the 
exercise  of  any  of  the  powers  granted  for  the  railway;  and, 
thereupon,  such  agreements  and  contracts  as  seem  expedient  mints", 
to  both  parties  may  be  made  with  such  persons,  touching  the 
said  lands  or  the  compensation  to  be  paid  for  the  same,  or  for 
the  damages,  or  as  to  the  mode  in  which  such  compensation 
shall  be  ascertained. 

2.  In  case  of  disagreement  between  the  parties,  or  any  of  Disagree- 
them,  all  questions  which  arise  between  them  shall  be  settled  as 
hereinafter  provided.    3  Edw.  VII.,  cap.  58,  sec.  152. 

Corresponds  to  section  152  of  the  Act  of  1903,  and  section  144 
(Act  of  1888).  The  chief  amendment  is  the  insertion  of  the 
words  "which  may  be  taken,  or"  after  the  words  "interested  in 
lands"  in  the  seventh  line.    The  other  changes  are  clerical. 

"Persons  interested  in  lands"  includes  a  tenant  for  years. 
Johnston  v.  Ontario,  Simcoe  &  Huron  R.W.  Co.,  11  U.C.R.  246, 

16— B.L. 
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decided  that  a  tenant  for  years  might  maintain  trespass  against 
the  defendants,  who  had  entered,  having  made  compensation 
only  to  the  owner  of  the  fee.  See  also  Detlor  v.  G.  T.  B.  Co. 
15  U.C.R.  595 ;  Slater  v.  Canada  Central  B.W.  Co.,  25  Gr.  363, 
and  see  Be  C.  P.  B.  &  Byrne,  7  Can.  Ry.  Cas.  71 ;  C.  P.  B.  Co.  v. 
Brown,  42  S.C.R.  600. 

Be  Cavanagh,  6  Can.  Ry.  Cas.  395.  Notice  should  be  served 
on  the  cestuis  que  trustent  as  well  as  on  a  bare  trustee,  re  James 
Bay  B.W.  Co.,  and  Worrell,  5  Can.  Ry.  Cas.  21. 

A  placer  miner  is  entitled  to  notice :  Day  v.  Klondike  Mines 
By.  Co.,  6  Can.  Ry.  Cas.  203,  2  West  L.R.  205  and  notes  at  p. 
217  of  6  Can.  Ry.  Cas. 

A  person  in  possession  under  a  defective  title  is  entitled 
to  compensation:  Stewart  v.  Ottawa  and  New  York  B.W.  Co., 
30  O  R.  599,  but  not  if  a  trespasser,  Clair  v.  Temiscouata  B.W. 
Co.,  6  Can.  Ry.  Cas.  171,  367;  1  East  L.R.  524;  38  S.C.R.  230. 

A  mortgagee  should  be  served  as  well  as  the  owner  of  the 
equity  of  redemption ;  in  re  Canadian  Pacific  B.W.  Co.  and  Bat- 
ter, 1  Can.  Ry.  Cas.  457,  13  Man.  L.R.  200 ;  re  Belt  Line  By.  Co., 
26  O.R.  413 ;  and  re  Toronto,  Hamilton  &  Buffalo  B.W.  Co.  & 
Burke,  27  O.R.  690 ;  and  see  notes  at  page  484  of  1  Can.  Ry.  Cas. 

The  holder  of  a  hypotheque  under  the  law  of  Quebec  has 
no  claim  for  compensation,  Bremet  v.  Montreal  &  Ottawa  B.W. 
Co.,  Q.R.  3  S.C.  445,  and  see  Abbott  on  Railways,  p.  243. 

Under  this  section  the  right  to  compensation  is  also  given 
in  the  following  cases: — Obstruction  or  deviation  of  a  water- 
course: Anderson  v.  Grand  Trunk  B.W.  Co.,  11  U.C.Q.B.  126; 
McGillivray  v.  Great  Western  B.W.  Co.,  25  U.C.Q.B.  69  Arthur 
v.  Grand  Trunk  B.W.  Co.,  25  O.R.  37 ;  22  A.R.  89.  See  also 
Sarnia  v.  Great  Western  B.W.  Co.,  17  U.C.Q.B.  65 ;  Utter  v. 
Great  Western  B.W.  Co.,  17  U.C.Q.B.  392.  In  this  case  negli- 
gence in  construction  was  alleged. 

The  right  to  drainage  of  surface  water  does  not  exist  jure 
naturae:  Ostrom  v.  Sills,  24  A.R.  539;  28  S.C.R.  526;  hence 
damages  are  not  recoverable  for  obstructing  the  flow  of  surface 
water  as  distinct  from  obstructing  a  water-course:  Crewson  v. 
Grand  Trunk  B.W.  Co.,  27  U.C.Q.B.  68 ;  Nichol  v.  Canada 
Southern  B.W.  Co.,  40  U.C.Q.B.  583. 

In  L'Esperance  v.  Great  Western  B.W.  Co.,  14  U.C.Q.B. 
173,  lands  were  sold  for  the  purpose  of  the  railway,  previously 
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drained  by  a  diteh  made  by  plaintiff.  Held,  no  action  lay  for 
obstructing  the  ditch  by  constructing  the  railway,  the  matter 
being  one  which  should  have  been  taken  into  consideration  at 
the  time  of  the  sale,  or  dealt  with  upon  the  arbitration. 

In  Hill  v.  Buffalo  &  Lake  Huron  B.W.  Co.,  10  Gr.  506,  a 
railway  company,  taking  over  a  prior  undertaking,  were  not 
compelled  to  specifically  perform  an  agreement  with  the  owner, 
to  make  a  culvert  through  their  embankment,  having  been 
allowed  to  construct  the  railway  without  notice  of  the  agree- 
ment, but  were  allowed  to  take  arbitration  proceedings,  as  if 
the  agreement  had  not  been  made,  but  see  Tolton  v.  Canadian 
Pacific  B.W.  Co.,  22  O.R.  204,  where  it  was  held,  a  water-course 
having  been  diverted  without  authority,  although  compensation 
was  made  to  the  plaintiff's  predecessors  in  title,  that  the  equit- 
able easement  thereby  created  did  not  avail  the  railway  com- 
pany as  against  the  plaintiff,  a  bona  fide  purchaser  for  value, 
without  actual  notice  and  claiming  under  a  registered  deed 
from  the  previous  owner ;  a  reference  was  directed  to  ascertain 
the  compensation  to  which  plaintiff  would  be  entitled  as  upon 
an  authorized  diversion  of  the  water-course. 

Alton  v.  Hamilton  &  Toronto  B.W.  Co.,  13  U.C.R.  595,  lis 
distinguishable  from  the  foregoing  cases  upon  the  ground  that' 
negligence  was  alleged  therein,  this  allegation  being  held  suffi- 
cient to  support  the  verdict. 

192.  The  deposit  of  a  plan,  profile  and  book  of  reference,  General 
and  the  notice  of  such  deposit,  shall  be  deemed  a  general  notice 
to  all  parties  of  the  lands  which  will  be  required  for  the  rail- 
way and  works. 

2.  The  date  of  such  deposit  shall  be  the  date  with  reference  Date  for 

purpose  of 

to  which  such  compensation  or  damages  shall  be  ascertained,  valuation. 
Provided,  however,  that    if   the    company   does    not    actually 
acquire  title  to  the  lands  within  one  year  from  the  date  of  such 
deposit,  then  the  date  of  such  acquisition  shall  be  the  date  with 
reference  to    which  such    compensation  or    damages  shall    be  Date  for 

.   •       ,  purpose  of 

ascertained;  and  provided  further,  that  the  foregoing  proviso compensa- 
shall  not  prejudice  the  operation  of  any  award,  or  of  any  order  p    din 
or  judgment  of  any  court  of  competent  jurisdiction,  heretofore  f™^e0at" 
made,  or  any  arbitration  now  pending  and  any  appeal  fromaffected- 
any  such  award,  order  or  judgment  shall  be  decided  as  if  the 
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foregoing  proviso  had  not  been  enacted.    3  Edw.  VII.,  cap.  88, 
sec.  153,  and  8-9  Edw.  VII.,  cap.  32,  sec.  3. 

Corresponds  to  section  153  (Act  of  1903,  as  amended).  The 
words  "plan  and  profile"  were  substituted  in  the  Act  of  1903, 
for  the  words  "map  or  plan"  appearing  in  the  corresponding 
section  in  the  Act  of  1888  (145)  :  James  v.  Ontario  &  Quebec 
B.W.  Co.,  15  A.R.  1 ;  12  O.K.  624 ;  Arthur  v.  Grand  Trunk 
B.W.  Co.,  25  O.R.  37 ;  22  A.R.  89. 

Damages,  although  ascertained  as  at  the  date  when  the  land 
is  taken  or  injuriously  affected  under  this  section,  are  not  con- 
fined to  the  damages  accrued  to  such  date,  the  whole  damages 
may  be  assessed  once  for  all  as  for  a  permanent  injury :  Arthur 
v.  Grand  Trunk  B.W.  Co.  (supra) ;  Parkdale  v.  West,  12  App. 
Cas.  at  p.  616 ;  North  Shore  B.W.  Co.  v.  Pion,  14  App.  Cas.,  p. 
630. 

And  see  Yale  Hotel  Co.,  Ltd.  v.  The  Vancouver,  Victoria  & 
Eastern  Bailway  &  Navigation  Co.,  and  The  Grand  Forks  & 
Kettle  Biver  By.  Co.  v.  The  Vancouver,  Victoria  &  Eastern  Bail- 
way  &  Navigation  Co.,  9  B.C.R.  66,  3  Can.  Ry.  Cas.  108,  and 
note  on  p.  123,  ibid. 

Where  a  railway  company  enters  upon  lands  and  makes 
valuable  improvements  thereon,  before  depositing  its  plan  and 
profile,  the  owner  is  not  entitled  to  compensation  for  the  improve- 
ments made  by  the  company.  The  compensation  stands  in  the 
stead  of  the  lands  from  the  date  when  the  company  takes  pos- 
session and  the  improvements  are  not  put  on  the  lands  of  the 
owner. 

Be  Buttan  &  Dreifus  and  Canadian  Northern  B.W.  Co.,  12 
O.L.R.  187 ;  5  Can.  Ry.  Cas.  339. 

The  deposit  of  a  plan  does  not  warrant  the  company  taking 
possession  without  taking  expropriation  proceedings,  and  the 
owner  may  maintain  an  action  at  law  in  trespass:  Hariley  v. 
Toronto,  Hamilton  &  Buffalo  B.W.  Co.,  11  O.L.R.  91;  5  Can. 
Ry.  Cas.  25;  Mclssac  v.  Inverness  B.W.  Co.,  38  N.S.R.  80;  37 
S.C.R.  134 ;  6  Can.  Ry.  Cas.  112,  121 ;  Wicher  v.  Canadian  Paci- 
fic B.W.  Co.,  16  Man.  L.R.  343;  6  Can.  Ry.  Cas.  181. 

Such  right  of  action  will  be  barred  within  one  year  if  the 
acts  of  trespass  are  done  by  reason  of  the  construction  or  oper- 
ation of  the  railway. 

Lumsden  v.  Temiskaming  &  Northern  Ontario  B.W.  Comm., 
15  O.L.R.  469;  7  Can.  Ry.  Cas.  156. 
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193.  The  notice  served  upon  the  party  shall  contain, —  Notice  to 

be  served. 

(a)  a  description  of  the  lands  to  be  taken,  or  of  the  powers 
intended  to  be  exercised  with  regard  to  any  lands  therein 
described;  and, 

(6)  a  declaration  of  readiness  to  pay  a  certain  sum  or  rent, 
as  the  case  may  be,  as  compensation  for  such  lands  or  for 
damages.    3  Edw.  VII.,  cap.  58,  sec.  154. 

Section  154  of  the  Act  of  1903,  as  amended.  Sub-section 
"c"  (Act  of  1888)  was  eliminated  in  the  Act  of  1903.  The 
scheme  of  the  present  Act  provides  for  a  different  method  of 
appointing  arbitrators  or  a  sole  arbitrator  from  that  provided 
by  the  Act  of  1888.  See  section  196,  infra,  and  compare  with 
sections  150  and  151  of  the  Act  of  1888. 

A  form  of  notice  and  certificate  is  given  in  the  appendix. 
The  notice  and  surveyors'  certificate  under  section  194  should 
state  in  cash  the  sum  which  would  be  a  fair  compensation  for 
the  lands  to  be  taken  and  damages.  "Where  in  addition  to  a  sum 
in  cash  certain  crossings  and  station  privileges  were  offered  as 
compensation  for  the  land  and  damages,  which  was  accompanied 
by  a  surveyors'  certificate  that  the  sum  offered  was  a  fair  com- 
pensation therefor;  held  to  be  no  proper  notice  or  certificate, 
and  a  judge's  order  for  taking  immediate  possession  was  made 
without  jurisdiction.  Brooke  v.  Toronto  Belt  Line  B.W.  Co., 
21  O.R.  401,  decided  under  the  corresponding  section,  (in  the 
same  words),  of  the  Ont.  Ry.  Act,  R.S.O.  (1897),  cap.  207,  sec. 
20.    See  Fisher  v.  G.  W.  R.  Co.,  26  T.L.R.  435. 

The  notice  must  be  definite  and  describe  the  lands  intended 
to  be  taken  or  the  powers  intended  to  be  exercised  with  regard 
to  and  described  in  the  notice,  otherwise  the  notice  is  invalid. 
A  notice  stating  that  the  lands  described  therein  were  to  be 
acquired  "to  the  extent  required  for  the  corporate  purposes  of 
the  company"  was  held  to  be  invalid  in  Lees  v.  The  Toronto  & 
Niagara  Power  Co.,  12  O.L.R.  505 ;  6  Can.  Ry.  Cas.  128. 

A  mortgagor  who  has  conveyed  his  equity  of  redemption  sub- 
ject to  payment  of  the  mortgage  is  not  entitled  to  notice  of 
expropriation:  Farr  v.  Howell,  31  O.R.  693. 

If  the  railway  company  take  possession  of  the  lands  without 
any  formality,  the  owner  is  not  bound  to  resort  to  arbitration 
proceedings,  but  may  sue  to  recover  possession  or  for  damages 
for  trespass :  Huot  v.  Quebec,  Montmorency  &  Charlevoix  B.W. 
Co.,  Q.R.  10,  S.C.  373;  Wilkes  v.  Gzowski,  13  U.C.R.  308; 
Mason  v.  South  Norfolk  B.W.  Co.,  19  O.R.  132 ;  and  see  notes 
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to  section  192;  Saunby  v.  Water  Commissioners  (1906),  A.C. 
110. 

After  service  of  the  notice  to  treat  under  the  Lands  Clauses 
Aet,  1845,  corresponding  to  the  notice  of  arbitration  under  this 
sec.  193,  a  person  purchasing  an  interest  in  the  land  becomes 
a  purchaser  of  an  interest  in  the  compensation,  see  sec.  213,  also 
Carnochan  v.  Norwich  &  Spalding  B.W.  Co.,  26  Beav.  169. 
After  service  of  the  notice  to  treat,  the  Court  of  Appeal  in 
England  have  decided  that  no  onerous  interest,  either  in  land 
taken  or  in  land  injuriously  affected,  can  be  created  by  the 
land-owner  to  the  prejudice  of  the  promoters  (the  railway  com- 
pany). (1903),  1  K.B.  652  (reversing  the  decision  of  Lord  Alver- 
stone,  C.J.  (1901),  2  K.B.  753)  affirmed  by  the  House  of  Lords, 
Mercer  v.  The  Liverpool,  St.  Helen's  and  South  Lancashire  B.W. 
Co.  (1904),  A.C.  461.  The  law  had  previously  been  well  settled 
with  respect  to  lands  taken,  see  the  cases  cited  in  the  judgments, 
and  is  now  settled  as  to  lands  injuriously  affected.  A  notice  of 
arbitration,  which  includes  lands  the  company  are  not  author- 
ized to  take  is  void,  and  the  company  will  be  restrained  from 
taking  any  proceedings  under  it:  Grand  Trunk  B.W.  Co.  v. 
Lindsay,  Bobcaygeon  &  Pontypool  B.W.  Co.,  3  Gan.  Ry.  Cas. 
174. 

Coats  v.  Caledonian  By.  Co.,  6  F.  (Ct.  of  Sess.)  1042  and 
see  5  Can.  Ry.  Cas.,  p.  28. 

Notice  of  desistment  in  that  case  should  be  given  under  sec. 
207,  and  a  fresh  notice  served,  describing  accurately  the  lands 
the  company  are  authorized  to  take :  Widder  v.  Buffalo  &  Lake 
Huron  B.W.  Co.,  24  U.C.R.  232-3.  See  also  Wrigley  v.  Lanca- 
shire &  Yorkshire  B.W.  Co.,  4  Giff.  352. 

Be  Oliver  &  Bay  of  Quinte  B.W.  Co.,  6  O.L.R.  543 ;  3  Can. 
Ry.  Cas.  384.  But  where  a  company  has  taken  possession  under 
a  notice  they  cannot  abandon  the  notice  and  give  a  new  notice 
for  the  same  land:  Canadian  Pacific  B.W.  Co.  v.  Little  Seminary 
of  Ste.  Therese,  16  S.C.R.  606 ;  Be  Haskill  &  Grand  Trunk  B.W. 
Co.,  7  O.L.R.  429,  3  Can.  Ry.  Cas.  389. 

In  Hendrie  v.  Toronto,  Hamilton  &  Buffalo  B.W.  Co.,  26 
O.R.  667 ;  27  O.R.  46,  it  was  held,  following  Corporation  of  Park- 
dale  v.  West,  12  A.C.  602,  that  the  sections  of  the  Act  of  1888 
under  the  headings  "Plans  and  Surveys,"  and  "Lands  and 
Their  Valuation,"  apply  to  lands  injuriously  affected,  as  well 
as  to  land  taken,  by  the  railway,  the  corresponding  sections 
here  appear  under  "Location  of  Line,"  and  "Taking  and  Using 
Lands." 
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As  to  the  form  of  notice  required  where  the  lands  of  another 
railway  company  are  sought  to  be  acquired.  See  Grand  Trunk 
R.W.  Co.  v.  Lindsay,  Bobcaygeon  &  Pontypool  By.  Co.,  3  Can. 
Ry.  Cas.  174. 

194.  Such  notice  shall  he  accompanied  by  the  certificate  of  cfrtIfioate 

of  surveyor 

a  sworn  surveyor  for  the  province  in  which  the  lands  are  situ- or  el- 
ated, or  an  engineer,  who  is  a  disinterested  person,  which  cer- 
tificate shall  state, — 

(a)  that  the  land,  if  the  notice  relates  to  the  taking  of  land 
shown  on  the  said  plan,  is  required  for  the  railway,  or  is  within 
the  limit  of  deviation  allowed  by  this  Act; 

(6)  that  he  knows  the  land,  or  the  amount  of  damage  likely 
to  arise  from  the  exercise  of  the  powers;  and, 

(c)  that  the  sum  so  offered  is,  in  his  opinion,  a  fair  com- 
pensation for  the  land  and  damages  aforesaid.  3  Bdw.  VII., 
cap.  58,  sec.  155, 

Corresponds  to  section  155  in  the  Act  of  1903. 

The  words  "or  is  within  the  limit  of  deviation  allowed  by 
this  Act"  seem  to  be  retained  by  oversight,  both  in  this  Act 
and  in  the  Act  of  1903,  in  view  of  the  provisions  of  sec.  167, 
and  the  alterations  made  in  other  sections  of  the  Act,  giving 
the  company  no  power  to  deviate  except  with  the  permission 
of  the  Board,  after  taking  the  same  steps  as  for  an  original 
location.  It  was  held  in  Widder  v.  Buffalo  &  Lake  Huron  B.W. 
Co.,  24  U.C.R.  520,  under  C.S.C.,  cap.  66,  sec.  11,  sub-sec.  7, 
which  is  very  similar  in  language  to  the  present  section,  that : 

(1)  where  no  land  is  taken  and  the  company  denies  the 
owner's  right  to  compensation,  a  surveyor's  certificate  is  un- 
necessary ; 

(2)  the  notice  need  not  be  under  the  corporate  seal  of  the 
company ; 

(3)  it  is  not  desirable  that  the  company's  arbitrator  should 
be  one  of  their  own  officers. 

195.  If  the  opposite  party  is  absent  from  the  district  or  servicabj- 
county  in  which  the  lands  lie,  or  is  unknown,  an  application tion- 

for  service   by  advertisement   may  be   made   to  a   judge  of  a 
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superior  court  for  the  province  or  district,  or  to  the  judge  of 
the  county  court  of  the  county  where  the  lands  lie. 

tton'for"  2.  Such  application  shall  be  accompanied  by  such  certificate 

as  aforesaid,  and  by  an  affidavit  of  some  officer  of  the  company, 
that  the  opposite  party  is  so  absent,  or  that,  after  diligent 
inquiry,  the  person  on  whom  the  notice  ought  to  be  served  can- 
not be  ascertained. 

judge  3.  The  judge  shall  order  a  notice  as  aforesaid,  but  without 

shall  order  "       °  .  . 

notice.       such  certificate,  to  be  inserted  three  times  in  the  course  of  one 
month  in  a  newspaper  published  in  the  district  or  county,  or, . 
if  there  is  no  newspaper  published  therein,  then  in  a  newspaper 
published  in  some  adjacent  district  or  county.     3  Edw.  VII., 
cap.  58,  sees.  157  and  158. 

Sections  156,  157  and  158  of  the  Act  of  1903  as  amended. 

Section  156  of  the  Act  of  1903  gave  the  County  Judge  jur- 
isdiction in  all  proceedings  provided  for  in  sections  156  to  174 
of  that  Act.  The  interpretation  clause  in  this  Act  has  been 
amended  to  make  the  expression  "judge"  include  a  judge  of 
the  County  Court.  Under  the  Act  of  1888  the  County  Court 
Judge  had.  no  jurisdiction  under  the  corresponding  sections. 

The  language  of  this  section  is  imperative.  Its  conditions 
must  be  complied  with  before  notice  can  be  served  by  publica- 
tion. "When  this  has  been  done,  the  judge  is  required  to  make 
the  order. 

"aired  not  *^-  -^  within  ten  days  after  the  service  of  such  notice,  or 
accepted,    within    one    month    after    the    first    publication    thereof,    the 

opposite  party  does  not  give  notice  to  the  company  that  he 

accepts  the  sum  offered  by  it,  the  judge  shall,  on  the  applica- 
^entrf*"  tion  of  the  company,  or  of  the  opposite  party,  appoint  a  person 
Arbitrator.  ^  ^e  gQje  arDjtrator  for  determining  the  compensation  to  be 
arbitrators  paid  as  af  oresaid :  Provided  that  the  judge  shall,  at  the  request 
byjSthca    of  either  party  on  such  application,  appoint  three  arbitrators  to 

determine  such  compensation,  one  of  whom  may  be  named  by 

each  party  on  such  application. 

2.  Six  days'  notice  of  such  application  shall  be  given  by  the 
company  to  the  opposite  party,  or  vice  versa. 


party. 


Notice. 
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3.  If  the  opposite  party  is  absent  from  the  district  or  county  service  by 

publica- 

in  which  the  lands  lie,  or  is  unknown,  service  of  such  six  days'  «on. 
notice  may  be  made  by  advertisement  as  in  the  last  preceding 
section  authorized :  Provided  that  the  judge  may  dispense  with, 
or  shorten  the  time  or  times  for,  the  publication  of  the  notice  in 
any  such  case  in  which  he  deems  it  proper.  3  Edw.  VII., 
cap.  58,  sec.  159 ;  6  Edw.  VII.,  cap.  42,  sec.  10. 

The  words  in  italics  were  added  as  an  amendment  by  6-7 
Edw.  VII.,  cap.  37,  sec.  1. 

Under  the  Act  of  1888  if,  within  the  time  prescribed,  the 
opposite  party  did  not  give  notice  to  the  company  naming  his 
arbitrator,  the  judge  was  required,  on  the  application  of  the 
company,  to  name  a  sole  arbitrator.    If  the  opposite  party  gave 
notice  naming  an    arbitrator,  the    two  arbitrators    jointly  ap- 
pointed a  third,  or  in  the  event  of  their  failure  to  agree,  the 
judge  cppointed  the  third  arbitrator.     Many  of  the  authorities 
under  the  Acts  prior  to  that  of  1903,  as  to  the  effect  of  giving 
notice  and  of  failure  on  the  part  of  the  parties  served  with  the 
notice  to  appoint  an  arbitrator,  will  be  of  no  assistance  under 
the  present  section.    The  language  of  this  section  is  imperative. 
Either  party  is  entitled  to  have  the  matter  determined  by  three 
arbitrators,  one  of  whom  may  be  named  by  each  party  on  the 
application.     In  Canadian  Pacific  R.W.  Co.  v.  Batter,  1  Can. 
Ry.  Cas.  457,  and  Re  Toronto,  Hamilton  &  Buffalo  R.W.  Co.  and 
Burke  et  al.,  27  O.R.  690,  it  was  held  that  the  words  "-opposite 
party"  in  sec.  150  (Act  of  1888)  include  both  mortgagor  and 
mortgagee,  that  notice  given  by  the  owner  of  lands,  not  con- 
curred in  by  the  mortgagee,  was  not  sufficient,  and  a  sole  arbi- 
trator was  appointed  on  application  of  the  railway  company. 
The  scheme  of  the  Act  of  1888  was  held  in  Stewart  v.  Ottawa 
&  New  York  R.W.  Co.,  30  O.R.  599,  to  be,  that  the  company 
should  deal  with  the  party  in  possession  as  owner — the  matter  of 
title  to  remain  in  abeyance  until  a  later  stage  in  the  expropria- 
tion proceedings. 

In  Quebec,  hypothec  stands  in  a  different  position  from 
mortgage  in  Ontario,  a  personal  claim  merely  arising  in  the 
case  of  the  former,  but  no  claim  upon  the  land.  See  Brunei  v. 
Montreal  &  Ottawa  R.W.  Co.,  Q.R.  3  S.C.  445;  Abbott  on  Rail- 
ways, 243. 

In  McGibbon  v.  North  Simcoe  R.W.  Co.,  26  Grant  226,  it 
was  held  that  a  sole  arbitrator  appointed  by  the  judge,  without 
notice  of  the  intended  application  for  his  appointment  having 
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been  given  to  the  owner,  had  not  been  validly  appointed,  and 
the  land-owner  was  not  bound  by  the  act  of  the  arbitrator,  so 
appointed,  in  ascertaining  the  compensation. 

The  owner  may  accept  the  company's  offer  at  any  time 
after  the  expiration  of  ten  days  if  the  company  has  taken  no 
further  proceedings  in  the  meantime.  Such  offer  and  its  accep- 
tance constitute  a  binding  contract  between  the  parties  upon 
which  the  owner  may  recover  in  an  action  the  amount  so  offered: 
Bennetto  v.  Canadian  Pacific  B.W.  Co.,  18  Man.  L.E.  13,  8  Can. 
Ey.  Cas.  223. 

Arbitrators        197.  The  arbitrators,  or    the    sole    arbitrator,  as   the  case 
swom.       may  be,  shall  be  sworn  before  a  justice  of  the  peace  for  the  dis- 
trict or  county  in  which  the  lands  lie,  faithfully  and  impar- 
Duties.       tially  to  perform  the  duties  of  their  or  his  office,  and  shall 
proceed  to  ascertain  such  compensation  in  such  way  as  they 
or  he,  or  a  majority  of  them,  deems  best. 

Award.  2.  The  award  of  such  arbitrators,  or  of  any  two  of  thera,  or 

of  the  sole  arbitrator,  shall,  except  as  hereinafter  provided,  be 
final  and  conclusive. 

procedure.  3.  No  such  award  shall  be  made,  nor  shall  any  official  act  be 
done,  by  a  majority  of  the  arbitrators  except  at  a  meeting  held 
at  a  time  and  place  of  which  the  other  arbitrator  has  had  at 
least  two  clear  days'  notice,  or  to  which  some  meeting  at  which 
the  third  arbitrator  was  present  has  been  adjourned.  3  Edw. 
VII.,  cap.  58,  sec.  160. 

Corresponds  to  sec.  160  in  the  Act  of  1903,  the  changes  be- 
ing merely  clerical.  The  latter  portion  of  the  corresponding 
section  in  the  Act  of  1888  (152) ,  "And  no  notice  to  either  of  the 
parties  shall  be  necessary,  but  each  party  shall  be  held  suffi- 
ciently notified  through  the  arbitrator  appointed  by  him  or 
whose  appointment  he  required,"  was  omitted  from  the  Act 
of  1903. 

There  is  no  provision  requiring  the  giving  of  notice  to  the 
parties,  the  whole  matter  as  to  procedure  being  apparently  left 
with  the  arbitrators  under  this  section. 

In  Brunei  v.  St.  Lawrence  &  Adirondack  B.W.  Co.,  Q.R-  6 
Q.B.  116,  an  award  was  set  aside  where  one  of  the  arbitrators 
conducted  himself  as  the  advocate  or  agent  of  the  party  appoint- 
ing him,  neglected  to  attend  a  number  of  the  meetings  of  the 
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.arbitrator  or  afterwards  to  read  the  depositions  of  witnesses 
taken  at  such  meetings. 

"Shall  be  final  and  conclusive  except  as  hereinafter  pro- 
vided" refers  to  provisions  of  sec.  209,  giving  a  right  of  appeal, 
and  also  preserving  the  existing  law  or  practice  as  to  setting 
aside  awards. 

In  Palmer  v.  Metropolitan,  21  L.J.Q.B.  259,  it  was  held  that 
the  declaration  required  by  sec.  33  of  the  Lands  Clauses  Act, 
1845,  corresponding  to  the  oath  mentioned  in  this  section,  may 
be  dispensed  with  by  consent. 

Generally  as  to  misconduct  of  arbitrators  and  grounds  for 
setting  aside  awards,  see  Russell  on  Awards,  7th  ed.,  p.  664.  In 
re  McQuillan  and  Guelph  Junction  B.W.  Co.,  12  P.R.  294,  a 
ratepayer  of  a  city  which  was  a  shareholder  and  creditor,  held 
not  disqualified  as  arbitrator.  In  Be  Ontario  &  Quebec  R.W. 
Go.  and  Taylor,  6  O.R.  338,  the  award  was  set  aside  and  remit- 
ted back  to  arhitrators  for  further  consideration  on  account  of 
improper  items  having  been  included. 

The  Court  will  not  interfere  with  the  award,  if  the  sum 
awarded  is  not  such  as  to  shock  one 's  sense  of  justice :  Benning 
v.  Atlantic  &  N.  W.  B.W.  Co.,  20  S.C.R.  177.  Morley  v.  Klon- 
dike Mines  By.  Co.,  6  Can.  Ry.  Cas.,  183. 

Notwithstanding  the  language  of  the  section,  that  the  arhi- 
trators shall  proceed  to  ascertain  such  compensation  in  such 
way  as  they,  he,  or  a  majority,  deem  best,  it  has  been  held  by 
the  Privy  Council  that  an  appellate  court  rightly  exercises  its 
jurisdiction  by  viewing  the  award  as  if  it  had  been  the  judg- 
ment of  a  subordinate  court,  that  is,  by  deciding  whether  a 
reasonable  estimate  of  the  evidence  had  been  made.  It  is  not 
authorized  by  the  section  to  disregard  the  award  and  deal  with 
the  evidence  de  novo  as  if  it  had  been  a  court  of  first  instance : 
Atlantic  &  Northwest  B.W.  Co.  v.  Wood  (1895),  A.C.  257. 
James  Bay  B.W.  Co.  v.  Armstrong  [1909] ,  A.C.  624, 10  Can.  Ry. 
Cas.  1. 

The  same  decision  was  given  under  a  similar  section  of  the 
Ontario  Railway  Act:  In  re  Hamilton  &  North  Western  B.W. 
Co.  v.  Boys,  44  U.C.R.  626. 

In  Great  Western  B.W.  Co.  v.  Bailey,  12  U.C.R.  106,  and 
three  other  cases,  the  court  set  aside  the  awards,  the  sum  awar- 
ded being  so  excessive  as  to  show  clearly  that  the  arbitrators 
had  disregarded  the  direction  of  the  statute,  to  consider  the 
benefit  to  the  property,  as  well  as  the  damage  done. 
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Arbitrators  appointed  under  a  deed  of  submission  must  not 
depart  from  tbeir  instructions  or  the  award  will  be  set  aside. 
Quebec  Improvement  Co.  v.  Quebec  Bridge  Co.,  7  Can.  Ry  Cas 
336  [1908],  A.C.  217. 

In  Grand  Trunk  B.W.  Co.  v.  Coupal,  28  S.C.R.  531,  an 
award  was  set  aside  where  the  arbitrators  proceeded  upon  a 
wrong  principle  in  estimating  the  amount  awarded  by  taking 
an  average  of  the  different  estimates  put  in  evidence,  and  see 
Fairman  v.  Montreal,  31  S.C.R.  210,  and  see  3  Can.  Ey. 
Cas.  394.  An  award  may  not  be  referred  back  to  the  arbi- 
trators for  the  purpose  of  correcting  a  clerical  error  under  this 
Act.  Be  McAlpine  &  Lake  Erie  &  Detroit  Biver  B.W.  Co.,  9 
Can.  Ry.  Cas.  95. 

vaiueof  198.  The  arbitrators  or  the  sole  arbitrator,  in  deciding  on 

lands to^ae  such  value  or  compensation,  shall  take  into  consideration  the 

increased  value,   beyond   the   increased  value   common  to  all 

lands  in  the  locality,  that  will  be  given  to  any  lands  of  the 
opposite  party  through  or  over  which  the  railway  will  pass,  by 
reason  of  the  passage  of  the  railway  through  or  over  the  same, 
or  by  reason  of  the  construction  of  the  railway,  and  shall  set 
off  such  increased  value  that  will  attach  to  the  said  lands  against 
the  inconvenience,  loss  or  damage  that  might  be  suffered  or  sus- 
tained by  reason  of  the  company  taking  possession  of  or  using 
the  said  lands.    3  Edw.  VII.,  cap.  58,  sec.  161. 

Corresponds  to  sec.  161  (Act  of  1903)  with  the  insertion  of 
the  words  "of  the  opposite  party"  after  "lands"  in  the  fourth 
line,  and  the  omission  of  the  words  "or  grounds"  after  "lands" 
in  the  eighth  line.  The  words  after  the  words  "increased 
value"  appearing  in  section  161  of  the  Act  of  1903,  "beyond 
the  increased  value  common  to  all  lands  in  the  locality."  The 
words  inserted  made  clear  what  was  doubtful  under  the  cor- 
responding section  of  the  Act  of  1888.  The  rule  under  the 
former  section  is  discussed  in  Ontario  &  Quebec  B.W.  Co.  vi 
Taylor,  6  O.R.  338 ;  James  v.  Ontario  &  Quebec  B.W.  Co.,  12 
O.R.  624;  15  A.R.  1 ;  Dickson  v.  Chateauguay  &  Northern  (under 
Quebec  Act),  Q.R.  17  S.C.  170. 

Be  Credit  Valley  B.W.  Co.  and  Spragge,  24  Gr.  231,  can- 
not be  considered  as  law  under  the  amended  section. 
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As  to  what  may  be  the  subject  of  compensation,  viz.,  land 
taken  or  injuriously  affected.  See  Brown  and  Allan  on  Com- 
pensation, pp.  111-121,  and  pp.  129-143;  Brown  and  Theobald 
on  Law  of  Railways,  3rd  Ed.,  p.  173  et  seq. 

The  decisions  under  the  Railway  Clauses  Act,  1845,  and  the 
Land  Clauses  Act,  1845,  as  to  compensation  where  no  land  is 
taken  but  the  damage  results  from  the  operation  of  the  railway, 
may  properly  be  applied  to  eases  arising  under  the  Canadian 
Railway  Act:  Powell  v.  Toronto,  Hamilton  &  Buffalo  B.W.  Co., 
25  A.R.  209. 

It  is  not  necessary  that  any  part  of  the  land  should  be  ac- 
tually taken.  It  is  sufficient  if  it  is  injuriously  affected  to  entitle 
the  owner  to  receive  compensation :  Begina  v.  Eastern  Counties 
B.W.  Co.,  2  Q.B.  347;  Glover  v.  North  Staffordshire,  16  Q.B. 
912;  Hammersmith  B.W.  Co.  v.  Brand,  L.R.  4  H.L.  171; 
Metropolitan  Board  of  Works  v.  McCarthy,  L.R.  7  H.L.  243; 
Canadian  Pacific  B.W.  Co\.  v.  Gordon,  8  Can.  Ry.  Cas.  53. 

Where  no  land  is  taken,  damages  cannot  be  recovered  for 
the  annoyance  by  reason  of  the  operation  of  the  railway :  Attor- 
ney-General and  Hare  v.  Metropolitan  (1894),  1  Q.B.  384. 

But  where  a  part  of  the  owner's  land  is  taken,  depreciation 
in  the  value  of  the  remainder  of  his  property  by  reason  of  its 
proximity  to  the  railway,  from  vibration,  noise,  smoke,  dust, 
etc.,  may  be  taken  into  consideration  as  an  element  in  fixing 
compensation:  Duke  of  Buccleuch  v.  Metropolitan  Board  of 
Works,  5  H.L.  419 ;  Ford  v.  Metropolitan  B.W.  Co.,  17  Q.B.D. 
20,  followed  in  Be  Toronto,  Hamilton  &  Buffalo  B.W.  Co.  and 
Eerner,  28  O.R.  14. 

The  damage  to  which  a  party  is  entitled  is  only  damage  to 
land,  or  an  interest  in  land:  Metropolitan  Board  of  Works  v. 
McCarthy,  L.R.  7  H.L.  243;  Caledonian  B.W.  Co.  v.  Walker's 
Trustees,  7  A.C.  259,  followed  in  St.  Catharines  B.W.  Co.  v. 
Norris,  17  O.R.  667;  Bowen  v.  Canada  Southern  B.W.  Co.,  14 
A.R.  1 ;  Powell  v.  T.,  H.  &  B.  B.W.  Co.,  25  A.R.  209. 

Birely  v.  Toronto,  Hamilton  &  Buffalo  B.W.  Co.,  28  O.R.  468, 
must  be  considered  as  overruled. 

The  owner  of  land  fronting,  whether  a  waterway  or  land 
way,  tidal  or  non-tidal,  has  a  right  to  access  thereto,  and  is 
entitled  to  compensation  if  his  access  is  cut  off:  Lyon  v.  Fish- 
mongers' Co.,  1  A.C.  662;  Pion  v.  North  Shore  B.W.  Co.,  14 
S.C.R.  44,  and  14  A.C.  612;  Bigaouette  v.  North  Shore  B.W. 
17  S.C.R.  363;  Begina  v.  Buffalo  &  Lake  Huron  B.W.  Co., 
23  U.C.R.  208;  Quillinan  v.  Canada  Southern  B.W.  Co.,  6 
O.R.  567;  Mason  v.    South   Norfolk  B.W.    Co.,  19    O.R.  132; 
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Vancouver,  Victoria  &  Eastern  B.W.  &  Nav.  Co.  v.  Municipality 
of  Delta,  8  Can.  Ry.  Cas.  354. 

There  is  a  similar  right  to  compensation  where  the  aeeess 
is  impeded  by  raising,  lowering  or  narrowing  the  highway: 
Regina  v.  St.  Luke's,  L.R.  7  Q.B.  148;  Begina  v.  Eastern  Coun- 
ties B.W.  Co.,  2  Q.B.  347;  Wood  v.  Stourbridge  B.W.  Co  16 
C.B.N.S.  222. 

If  the  injury  is  not  to  the  property  as  such,  but  merely  to 
the  property  as  used  for  a  particular  purpose,  such  as  a  busi- 
ness, or,  in  other  words,  to  the  business  carried  on  upon  the 
property,  no  compensation  can  be  recovered.  The  damage  must 
be  one  which  is  sustained  in  respect  of  the  property  itself, 
and  not  in  respect  of  any  particular  use  to  which  it  may  from 
time  to  time  be  put.  It  must  be  less  valuable  for  all  purposes: 
Bickett  v.  Metropolitan  B.W.  Co.,  L.R.  2  H.L.  175,  followed  in 
Be  Devlin  and  Hamilton  &  Lake  Erie  B.W.  Co.,  40  U.C.R.  160. 

In  Be  Cavanagh  and  Canada  Atlantic  B.W.  Co.,  6  Can.  Ey. 
Cas.  395,  Riddell,  J.,  allowed  compensation  for  disturbance 
of  business  and  anticipated  profits  in  the  case  of  hotel  property 
being  expropriated.  The  possibility  of  the  license  not  being 
renewed  was  also  held  to  be  a  proper  subject  of  compensation. 
The  case  was  not  carried  to  appeal,  and  may  be  of  doubtful 
authority.  The  arbitrators  have  nothing  to  do  with  anything 
but  "lands"  or  fixtures  which  have  become  part  of  the  realty. 
Anticipated  profit  is  altogether  too  conjectural  to  be  the  pro- 
per subject  of  compensation.  It  is  not  land  or  an  interest  in 
land.  It  is  a  mere  personal  right  which  does  not  pass  to  a  pur- 
chaser. It  depends  moreover  upon  the  will  of  the  license  com- 
missioners and  the  behaviour  of  the  licensee  and  his  customers. 
It  is  difficult  to  ascertain  the  value  of  a  right  which  may  be 
determined  the  same  day  compensation  has  been  ascertained.  In 
this  connection  see  in  re  J.  D.  Shier  Lumber  Co's.  Assessment, 
14  O.L.R.  210.  See  also  Canadian  Pacific  B.W.  Co.  v.  Brown 
Co.,  9  Can.  Ry.  Cas.  56;  18  O.L.R.  85;  42  S.C.R.  600. 

The  Board  may,  however,  order  additional  compensation  to 
be  paid  as  a  term  upon  which  an  order  authorizing  an  expro- 
priation will  be  granted  under  sec.  178.  The  Burnt  District 
Case,  Toronto;  4  Can.  Ry.  Cas.  290. 

Where  the  construction  of  a  railway  constituted  a  breach  of 
a  restrictive  covenant  as  to  erections  to  be  made  on  land,  the 
person  injured  was  held  entitled  to  compensation,  although  no 
land  was  actually  taken :  Long  Eaton  Becreation  Co.  v.  Midland 
B.W.  Co.  (1902),  2  KB.  574. 
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The  question  of  interest  payable  on  the  amount  awarded  for 
compensation  cannot  be  said  to  be  in  a  satisfactory  position. 
The  earlier  cases  are  as  follows:  Interest  is  properly  allowable 
from  the  date  of  filing  the  plan.  Cavanagh  &  C.  A.  Ry.  Co., 
14  O.L.R.  523;  6  Can.  Ey.  Cas.  395;  James  &  0.  &  Q.  Co., 
12  O.R.  624 ;  MacPherson  &  Toronto,  26  O.R.  565.  Where  money 
was  paid  into  the  bank  under  sec.  218,  interest  thereafter  actu- 
ally earned  by  the  fund  only  was  allowed ;  Re  Birely  &  Toronto, 
Hamilton  &  Buffalo  Ry.  Co.,  28  O.R.  468 ;  Re  Taylor  &  0.  &  Q. 
Ry.  Co.,  11  P.R.  371 ;  Re  Philbrick  &  0.  &  Q.  Ry.  Co.,  11  P.R. 
373 ;  and  see  0.  W.  Ry.  Co.  v.  Jones,  13  Or.  355 ;  Wilkinson  v. 
Geddes,  3  S.C.R.  216 ;  A.  &  N.W.  Ry.  Co.  v.  PrudKomme,  M.L.R. 
2,  S.C.  21 ;  Leak  v.  Toronto,  30  S.C.R.  321 ;  Lea  v.  0.  &  Q.  Ry.  Co., 
21  Can.  L.J.  154 ;  Re  C.  N.  Ry.  Co.  &  Robinson,  17  M.L.R.  396,  8 
Can.  Ry.  Cas.  226. 

Meredith,  C.  J.,  collects  the  cases  in  the  cases  of  in  Re  Clarke 
and  Toronto,  Grey  &  Bruce  Ry.  Co.,  9  Can.  Ry.  Cas.  290,  and 
decides  that  arbitrators  have  no  right  to  award  interest  upon 
the  amount  of  the  compensation  awarded,  following  In  re  Can- 
adian Northern  Ry.  Co.  and  Robinson  (1908),  17  Man.  L.R. 
396.  He  further  held  that  where  money  is  paid  into  Court' 
under  section  217,  that  the  owner  is  entitled  to  interest  on  the 
amount  of  the  award  at  the  legal  rate  from  the  date  of  the  war- 
rant for  possession;  his  Lordship  was  of  the  opinion  that  the 
cases  dealing  with  the  setting  apart  of  purchase  money  with 
notice  to  a  vendor  in  the  ease  of  an  ordinary  sale  did  not  apply 
to  these  proceedings,  on  the  ground  that  the  taking  of  posses- 
sion was  purely  for  the  benefit  of  the  railway  company,  and 
the  vendor  had  no  voice  as  to  the  investment  of  the  fund  set 
apart.  It  may  be  contended  that  there  is  no  such  difference  in 
principle,  and  that  the  owner  is  entitled  only  to  the  amount  of 
the  interest  allowed  by  the  Court.  And  see  the  notes  to  sec- 
tion 218,  infra. 

199.  If,  by  any  award  of  the  arbitrators  or  of  the  sole  arbi- costs, 
trator  made  under  this  Act,  the  sum  awarded  exceeds  the  sum 
offered  by  the  company,  the  costs  of  the  arbitration  shall  be 
borne  by  the  company;  but  if  otherwise  they  shall  be  borne  by 
the  opposite  party  and  be  deducted  from  the  compensation. 

2.  The  amount  of  the  costs,  if  not  agreed  upon,  may  be  taxed  Taxation, 
by  the  judge.    3  Edw.  VII.,  cap.  58,  see.  162. 
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Corresponds  to  see.  162  (Act  of  1903).  It  is  to  be  noted  the 
provisions  of  this  section  are  imperative,  and  when  a  ease  arises 
within  its  provisions,  must  be  disposed  of  accordingly. 

By  the  interpretation  clause  section  2  (new  provision) 
"costs"  includes  "fees,  counsel  fees  and  expenses." 

At  the  arbitrators'  first  meeting  the  railway  company  ten- 
dered a  deed,  binding  themselves  to  make  and  maintain  a  cross- 
ing, the  value  of  which  appeared  to  have  been  taken  into  con- 
sideration by  the  arbitrators,  but  the  amount  awarded  was  less 
than  the  amount  offered  by  $119.  It  was  held  that  under  the 
circumstances  the  provision  of  the  section  as  to  costs  did  not 
apply,  and  neither  party  was  entitled  to  costs. 

In  the  opinion  of  Gait,  C.  J.,  which  appears  to  have  been  also 
the  opinion  of  the  majority  in  the  Supreme  Court,  the  act 
of  the  judge  in  taxing  costs  under  the  statute  is  merely  minis- 
terial. There  is  no  right  under  this  section  to  decide  as  to  the 
right  of  costs,  and  they  could  probably  only  be  recovered  after 
taxation  by  action. 

Ontario  &  Quebec  B.W.  Co.  v.  Philbrick,  5  O.R.  674,  12 
S.C.R.  288. 

Under  a  similar  statute  in  16  Vict.  cap.  99,  sec.  5,  where  no 
provision  was  made  for  recovering  the  costs  from  the  railway; 
company,  the  court  refused  to  make  an  order  on  the  company) 
for  their  payment  and  semble  that  the  only  remedy  is  by  an 
action  of  debt  on  the  statute. 

Be  Foster  v.  Great  Western  R.W.  Co.,  32  U.C.R.  503. 

Action  so  brought  dismissed  on  other  grounds ;  Atwood  v. 
Kettle  Valley  B.W.  Co.,  B.C.  Supreme  Court  (not  yet  reported). 

The  owner  is  not  entitled  to  a  lien  on  the  land  for  costs  of 
the  arbitration. 

Ferrars  v.  Staffordshire  &  Vttoxeter  B.W.  Co.,  L.R.,  13  Bq., 
524. 

The  practice  has  been  that  upon  application  to  a  judge  in 
chambers,  the  bill  is  referred  to  one  of  the  taxing  officers  to 
ascertain  what  has  been  properly  incurred,  the  result  being 
adopted  or  varied  by  the  judge. 

Be  McRae  v.  Ontario  &  Quebec  B.W.  Co.,  12  P.R.  282  and 
327.  Be  Oliver  and  Bay  of  Quinte  B.W.  Co.,  3  Can.  Ry.  Cas., 
368,  7  O.L.R.  567.    Atwood  v.  K.  V.  B.W.  Co.,  supra. 

The  taxation  of  costs  by  the  judge  is  final  and  without 
appeal. 

Wood  v.  Atlantic  &  North  Western  B.W.  Co.,  Q.R.,  9  S.C., 
297. 

This  rule  as  to  costs  does  not  extend  to  the  costs  of  an  af 

Be  Credit  Valley  B.W.  Co.  and  Spragge,  24  Gr.,  231. 
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It  is  no  objection  to  an  award  that  the.  arbitrators  award 
costs,  for,  if  unauthorized,  it  is  easily  separable  from  the  rest 
of  the  award. 

Widder  v.  Buffalo  &  Lake  Huron  B.W.  Co.,  24  U.C.R.,  520. 

An  agreement  to  pay  all  costs  incidental  to  the  arbitration 
does  not  extend  to  costs  as  between  solicitor  and  client,  nor  to 
costs  preliminary  to  the  arbitration. 

Bronson  v.  Canada  Atlantic  B.W.  Co.,  13  P.R.  440,  sed  quaere 
under  this  Act. 

The  corresponding  provisions  of  the  Land  Clauses  Act,  1845, 
sec.  34,  differ  somewhat  from  these  provisions,  their  effect  being 
that  the  costs  must  be  borne  by  the  eompany  (promoters  of  the 
undertaking),  unless  the  arbitrators  award  the  same  or  a  less 
sum  than  that  offered,  in  which  ease  each  party  bears  his  own 
costs  "incident  to"  the  arbitration,  and  the  costs  of  the  arbitra- 
tors are  borne  by  the  parties  in  equal  portions.  Costs  of  a  spe- 
cial case  are  incident  to  such  arbitration. 

Re  Arbitration  between  Holliday  and  Corporation  of  Wake- 
field, L.R.,  20  Q.B.D.  699. 

As  the  words  "incident  to"  appearing  in  section  34  of  the 
English  Act,  are  not  in  this  section,  this  case  would  probably 
not  be  an  authority  under  it. 

The  offer  referred  to  in  the  section  is  the  "sum  or  rent" 
referred  to  in  sub-sec.  "b"  of  sec.  193,  supra,  which  is  referred 
to  as  the  "sum  offered"  in  sub-sec.  "c"  of  section  194. 

Query.  Can  the  eompany,  by  making  a  separate  offer  in 
writing  of  an  increased  amount  before  the  arbitration  is  begun, 
get  the  benefit  of  this  section,  in  case  the  amount  awarded  be 
less  than  such  offer.  It  has  been  held  under  the  Land  Clauses 
Act,  1845,  that  the  offer  of  compensation  must  be  unconditional, 
not  an  offer  of  one  sum  for  compensation  and  costs.  See  Be 
Haskill  &  G.  T.  B.  Co.,  infra. 

Balls  v.  Metropolitan  Board  of  Works,  L.R.  1,  Q.B.  337. 

An  offer  made  after  arbitrators  are  appointed  is  too  late. 

Fitzhardinge  v.  Gloucester  &  Berkeley  Canal  Co.,  L.R.  7 
Q.B.  776. 

Cray  v.  JV.  E.  B.W.  Co.,  1  Q.B.D.  696. 

"Where  a  company  has  taken  possession  of  lands  under  a 
notice  of  expropriation,  it  can  not  abandon  the  notice  and  give 
a  new  notice  for  the  same  land,  but  where  a  company  gave  such 
a  new  notice,  naming  a  larger  sum,  it  was  held  that  the  offer  of 
the  increased  sum  might  be  taken  into  consideration  upon  the 
question  of  costs.  Be  Haskill  and  Grand  Trunk  B.W.  Co.,  7 
O.L.R.  429 ;  3  Can.  Ry.  Cas.  389. 

17— R.L. 
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Examina-         200.  The  arbitrators,  or   a   majority  of   them,  or   the  sole 
witnesses,   arbitrator,   shall   examine   on   oath   or   solemn  affirmation  the 

parties,  or  such  witnesses  as  appear  before  them  or  him.    3 

Bdw.  VII.,  cap.  58,  see.  163. 

Corresponds  to  and  is  identical  with  sub-sec.  1  of  sec  163 
of  the  Act  of  1903. 

The  parties  to  the  arbitration  cannot  by  agreement  take 
away  the  right  of  the  arbitrator  to  examine  witnesses  if  they 
so  desire.  Quebec  Imp.  Co.  v.  Quebec  Bridge  Co.,  Q.R  29 
S.C.  328,  7  Can.  Ey.  Cas.  336. 

Powersof  201.  Such  arbitrators  or  arbitrator  may  with  respect  to 
such  arbitration, — 

Entry.  (a)   enter  upon  and  inspect  any  place,  building  or  works 

being  the  property  of  or  under  the  control  of  the  company  or 
the  opposite  party,  the  entry  or  inspection  of  which  appears 
to  them  or  him  requisite; 

inspection.  (b)  inspect  any  works,  structure,  rolling  stock  or  property 
of  the  company; 

Produc-  (c)  require  the  production  of  all  books,  papers,  plans,  speci- 

fications, drawings  and  documents  relating  to  the  matter  before 
them,  or  him;  and, 

oaths.  (d)    administer  oaths,  affirmations  or  declarations. 

compelling       2.  They  shall  have  the  like  power  in  summoning  witnesses 

witnesses. 

and  enforcing  their  attendance  and  compelling  them  to  give 
evidence  and  produce  books,  papers  or  things  which  they  are 
required  to  produce  as  is  vested  in  any  court  in  civil  cases, 
witnesses'  3.  The  persons  attending  and  giving  evidence  at  any  such 
.arbitration  shall  be  entitled  to  the  like  fees  and  allowances  for 
so  doing  as  if  summoned  to  attend  before  the  Exchequer  Court. 

incrimina-        4.  The  provisions  hereinbefore  contained  with  respect  to  the 

ting  papers.  ,  •  r         _. 

production  before  the  Board  of  books  and  papers  which  may 
tend  to  criminate  the  persons  producing  them  shall  apply  to 
persons  attending  and  giving  evidence  at  any  such  arbitration. 
3  Edw.  VII.,  cap.  58,  sec.  163. 

This  section  corresponds  with  sub-sec.  2  of  sec.  163  of  the 
Act   of   1903,   merely  inserting  in   full  the  powers  which  by 
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reference  to  earlier  sections  (49  and  50)  are  given  under  the 
Act  of  1903.  It  should  be  noted  that  sub-sec.  3  of  sec.  50  of  the 
Act  of  1903,  relating  to  proof  of  documents,  is  not  included 
in  the  extension  of  the  powers  of  the  arbitrators  in  sec.  201, 
but  is  included  in  the  Act  of  1906  as  sec.  67. 

Since  sec.  67  relates  to  "any  action  or  proceeding  under 
this  Act"  its  provisions  necessarily  extend  to  arbitration  pro- 
ceedings. 

202.  The  arbitrators  or  the  sole  arbitrator  shall  take  down  Notes  of 
in  writing  the  evidence  brought  before  them  or  him,  unless ev  ence' 
either  party  requires  that  it  be  taken  by  a  stenographer;  in 
which  case  a  stenographer  shall  be  named  by  the  arbitrators 

or  arbitrator,  unless  the  parties  agree  upon  one. 

2.  The  stenographer  shall  be  sworn  before  the  arbitrators,  or  steno- 

grapher. 
before  any  one  of  them  before  entering  upon  his  duties. 

3.  The  expense  of  such  stenographer,  if  not  determined  by  His  ex- 
agreement  between  the  parties,  shall  be  taxed  by  the  court  or  a 
judge  thereof,  and  shall,  in  any  case,  form  part  of  the  costs  of 

the  arbitration.     3  Edw.  VII.,  cap.  58,  see.  163. 

Corresponds  with  a  portion  of  sub-sec.  3  of  sec.  163  of  the 
Act  of  1903,  being  amended  only  to  meet  the  case  of  a  sole 
arbitrator. 

203.  After  making  the  award,  the  arbitrators  or  the  sole  ah  papers 

except 

arbitrator  shall  forthwith    deliver  or   transmit  by    registered  gwgdat? 
letter,  at  the  request  of  either  party  in  writing,  the  depositions,  court 
together  with  the  exhibits  referred  to  therein,  and  all  papers 
connected  with  the  reference,  except  the  award,  to  the  clerk  of 
the  court,  to  be  filed  with  the  records  of  the  said  court.     3 
Edw.  VII.,  cap.  58,  sec.  103. 

Corresponds  to  a  portion  of  sub-sec.  3  of  sec.  163  of  the 
Act  of  1903  being  amended  only  to  meet  the  case  of  a  sole 
arbitrator. 

204.  A  majority  of  the  arbitrators,  at  the  first  meeting  after  Time  witn- 

.  in  which 

their  appointment,  or  the  sole  arbitrator,  shall  fix  a  day  on  award  «uaii 
or  before  which  the  award  shall  be  made,  and  if  the  same  is 
not  made  on  or  before  such  day,  or  some  other  day  to  which  the 
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time  for  making  it  has,  either  by  the.  consent  of  the  parties,  or 
by  resolution  of  the  arbitrators,  or  by  the  sole  arbitrator,  been 
prolonged,  then  the  sum  offered  by  the  company,  as  aforesaid, 
shall  be  the  compensation  to  be  paid  by  the  company.  3  Edw. 
VII.,  cap.  58,  sec.  164. 

Identical  with  sub-sec.  1  of  sec.  164  of  the  Act  of  1903  with 
the  exception  of  the  words  "or  by  the  sole  arbitrator"  added 
to  line  6. 

Where  an  adjournment  was  made  at  the  close  of  the  argu- 
ment until  the  following  day,  one  of  the  arbitrators  having  de- 
clined to  concur  in  the  award,  and  it  was  signed  by  the  other 
two,  it  was  held  a  compliance  with  the  Statute  and  to  be  good  at 
common  law.  Freeman  v.  Ontario  &  Quebec  B.W.  Co.,  6  OR. 
413. 

In  Montreal  Park  and  Island  B.W.  Co.  v.  Wynness,  Q.B. 
14,  S.C.  409,  and  16  S.C.  105,  it  was  held  that  an  adjourn- 
ment of  a  sittings  of  the  arbitrators  until  after  the  date  fixed 
for  the  making  of  the  award  was  not  in  itself  a  sufficient  exten- 
sion of  the  time  for  making  the  award,  although  the  attorney 
for  the  company  was  present  and  remained  silent  on  the  sub- 
ject of  such  adjournment. 

In  Demorest  v.  Grand  Junction  B.W.  Co.  10  O.E.  515,  the 
Judge  found  upon  the  evidence  that  no  time  had  been  fixed  by 
the  arbitrators  for  making  the  award,  and  held  that  the  sum 
offered  by  the  company  did  not  become  the  amount  of  the 
compensation  and  a  reference  back  was  ordered. 

See  comments  by  Gwynne„  J.,  in  Beaudet  v.  North  Shore 
B.W.  Co.,  15  S.C.R.  at  p.  67. 

Award  not        205.  No  award  shall  be  invalidated  by  reason  of  any  want 

invalidated  J 

J>ywant of  of  form  or  other  technical  objection,  if  the  requirements  of  this 
Act  have  been  substantially  complied  with,  and  if  the  award 
states  clearly  the  sum  awarded,  and  the  lands  or  other  property, 
right  or  privilege  for  which  such  sum  is  to  be  the  compensation. 

Payee  need       2.  The  person  to  whom  the  sum  is  to  be  paid  need  not  be 

not  be 

named.      named  in  the  award.    3  Edw.  VII.,  cap.  58,  sec.  164. 

Identical  with  sub-sec.  2  of  sec.  164  of  the  Act  of  1903. 

If  the  award  contains  an  adequate  and  sufficient  descrip- 
tion of  the  land  expropriated,  the  maxim  "falsa  denwnstratio 
non  nocet"  applies. 

Beaudet  v.  North  Shore  B.W.  Co.  supra. 
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Bigaouette  v.  North  Shore  B.W.  Co.,  17  S.C.R.  363. 

The  award  must  be  'of  a  sum  certain  and  fixed,  and  a  direc- 
tion in  the  award  to  the  railway  company  to  construct  a  culvert 
is  invalid.  Bourgoin  v.  Montreal,  Ottawa  &  Occidental  B.W . 
Co.,  5  A.C.  381  or  that  part  of  the  land  taken  should  be  given 
hack  to  the  owner  and  a  road  constructed  thereon  for  the  bene- 
fit of  the  owner.  Quebec  Improvement  Co.  v.  Quebec  Bridge  & 
R.W.  Co.  (1908),  A.C.  217,  7  Can.  Ry.  Cas.  336. 

See  also  Great  Western  B.W.  Co.  v.  Hunt,  12  U.C.R.  124, 
Starnes  v.  Molson,  29  L.C.J.  278. 

» 

206.  If  any  arbitrator  appointed  by  the  judge  dies  before  v*^"^88 
the  award  has  been  made,  or  is  disqualified,  or  refuses  or  fails  j^itrator- 
to  act  within  a  reasonable  time,  the  judge,  upon  the  application  JJgtjjJ* 
of  either  party,  of  which  application  six  days'  notice  shall  be 
given  to  the  opposite  party,  and  upon  being  satisfied  by  affi- 
davit or  otherwise  of  such  death;   disqualification;  refusal  or 
failure,  shall  appoint  another  arbitrator  in  the  place  of  such 
arbitrator :  Provided  that  if  any  arbitrator  named  by  <5ne  of  the 
parties  and  appointed  by  the  judge  shall  die  or  refuse  or  fail 
to  act,  such  party  may,  upon  such  application,  name  the  arbi- 
trator who  shall  be  appointed  by  the  judge  in  the  place  of  the 
arbitrator  so  deceased  or  not  acting. 

2.  The  proceedings  shall  not  in  any  such  case  require  to  bePr0C»<>d- 
recommenced  or  repeated.     3  B.  VII.,  c.  58,  s.  165.  not  to  be 

r  '  '  repeated. 

Corresponds  to  sec.  165  of  the  Act  of  1903  with  slight 
amendment  in  the  wording.  Its  provisions  generally  are  the 
same? 

These  provisions  apply  to  the  case  of  an  arbitrator,  ap- 
pointed by  the  owner,  dying  four  days  before  the  time  fixed 
for  making  the  award.  The  owner  is  entitled  to  a  reasonable 
time  to  appoint  another  arbitrator  in  his  place  and  have  the 
arbitration  continued,  although  the  time,  so  fixed,  had  expired 
without  the  making  of  any  award.  Shannon  v.  Montreal  Park 
and  Island  B.W.  Co.,  23  .S.C.R.  374. 

See  also  as  to  right  to  sue  for  possession  in  Quebec,  where 
the  award  having  been  set  aside,  the  company  refused  to  pro- 
ceed with  the  appointment  of  a  new  arhitrator.  Muoi  v.  Q. 
-».,  etc.,  <Ey.  Co.,  Q.R.  10,  S.C.  373. 
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Company 
may 
abandon 
proceed- 
ings. 


Paying 
damages 
and  costs. 


And  give 

fresh 

notice. 


207.  "Where  the  notice  given  improperly  describes  the  lands 
or  materials  intended  to  be  taken,  or  where  the  company 
decides  not  to  take  the  lands  or  materials  mentioned  in  the 
notice,  it  may  abandon  the  notice  and  all  proceedings  there- 
under, but  shall  be  liable  to  the  person  notified  for  all  damages 
or  costs  incurred  by  him  in  consequence  of  such  notice  and 
abandonment,  which  costs  shall  be  taxed  in  the  same  manner  as 
costs  after  an  award. 

2.  The  company  may,  notwithstanding  the  abandonment  of 
any  former  notice,  give  to  the  same  or  any  other  person  notice 
for  other  lands  or  materials,  or  for  lands  or  materials  other- 
wise described.    3  Edw.  VII.,  cap.  58,  sec.  166. 

Corresponds  to  sec.  166  of  the  Act  of  1903  with  slight  re- 
arrangement of  the  sentences. 

The  word  "abandon"  used  in  this  section  corresponds  to 
the  word  "desist"  used  in  the  Consolidated  Statutes  of  Can- 
ada, cap.  63. 

See  Be  Oliver  &  Bay  of  Quinte  By.  Co.,  3  Can.  Ey.  Cas. 
384,  6  O.L.R.  543. 

The  question  was  raised  in  Be  Miller  v.  Great  Western,  13 
U.C.R.  582,  whether  after  an  award  has  been  made,  the  com- 
pany can  relinquish  the  land  valued  and  claim  exemption  from 
compliance  with  it;  it  was  held  in  Mitchell  v.  Great  Western, 
35  U.C.R.  148,  that  they  could  not,  after  the  award  was  made, 
withdraw  from  the  purchase. 

In  Grimshawe  v.  Grand  Trunk  By.  Co.,  15  U.C.R.  224;  19 
U.C.R.  493,  it  was  held  under  the  provision  of  the  Act  then  in 
force,  14  &  15  Vict.,  cap.  51,  sec.  11,  that  a  notice  for  lands 
may  be  desisted  from  and  a  new  notice  given,  even  after  the 
arbitrators  had  met  and  were  engaged  in  the  arbitration,  and 
the  award  subsequently  made  was  held  void.  The  same  con- 
clusion was  reached  in  Cawthra  v.  Hamilton  and  Lake  Erie 
B.W.  Co.,  35  U.C.R.  581,  where  two  arbitrators  had  agreed  on 
the  amount  of  the  award  and  had  given  notice  tb  the  other,  to 
meet  to  sign  the  award  when  notice  of  desistment  and  a  new 
notice  were  given.  It  was  held  in  the  Supreme  Court,  The 
Canadian  Pacific  B.W.  Co.  v.  Little  Seminary  St.  Therese,  16 
S.C.R.  606,  (per  Patterson  &  Gwynne  J.J.)  thatan  abandon- 
ment of  notice  to  take  lands  must  take  place  while  the  notice 
is  still  a  notice  and  before  the  intention  has  been  exercised  hy 
taking  the  lands :  followed  in  Be  Haskill  et  al.  and  Grand  Trunk 
B.W.  Co.,  3  Can.  Ry.  Cas.  389. 
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A  railway  company  were  held  not  compellable  to  take  lands 
enclosed  by  an  engineer  without  knowledge  of  the  directors 
and  no  notice  given  of  intention  to  take:  Baby  v.  Great  West- 
em  B.W.  Co.,  13  U.C.R.  291. 

The  power  to  desist  extends  to  lands  injuriously  affected 
as  well  as  lands  taken.  "With  the  notice  of  desistment  a  new 
notice  should  be  given;  without  it  the  former  notice  remains  in 
force  to  uphold  an  award  duly  made  under  it. 

So  decided  in  case  of  lands  taken  or  injuriously  affected 
under  C.S.C.  cap.  66,  sec.  11  (7). 

Widder  v.  Buffalo  and  Lake  Huron  B.W.  Co.,  24  U.C.R. 
222. 

Under  R.S.O.  (1887),  cap.  165,  sec.  20,  a  railway  company 
having  desisted  once  from  their  notice,  could  not  again  desist 
pending  arbitration  proceedings  under  a  second  notice.  The 
company's  arbitrator  having  withdrawn  from  such  arbitration 
in  deference  to  a  notice  of  desistment  given  by  the  company 
after  the  amount  to  be  awarded  had  been  agreed  upon  by  the 
other  two,  it  was  held  that  the  company  could  not  object  to  the 
award  on  the  ground  that  he  had  not  been  asked  to  sign  it. 

Moore  v.  Central  Ontario  B.  W.  Co.,  2  O.R.  647. 

The  present  statute  R.S.O.  (1897)  cap.  207,  sec.  20  (16)  is 
the  same  except  the  concluding  provision  that  the  right  of  de- 
sistment shall  not  be  exercised  more  than  once. 

See  also  Be  Hooper  and  Erie  &  Lake  Huron  B.W.  Co.,  12 
P.R.  408,  where  under  peculiar  circumstances,  a  third  notice 
of  desistment  was  upheld. 

In  Nihan  v.  St.  Catharines  &  Niagara  Central  B.W.  Co.,  16 
O.R.  459,  it  was  held  that  notice  of  desistment  served  after  an 
Act  had  been  passed  bringing  the  company  under  the  Legisla- 
tive authority  of  the  Dominion,  it  having  been  previously  in- 
corporated under  the  Ontario  Act,  was  effective  to  avoid  the 
bond  given  as  security  upon  taking  possession  and  that  fresh 
security  must  be  given  by  payment  of  money  into  the  bank  un- 
der the  Dominion  Act.  "Where  the  company  served  notice  of 
desistment  from  original  notice  and  gave  no  new  notice  to  the 
land  owner,  but  nevertheless  entered  upon  the  land,  held  that 
they  were  in  the  position  of  trespassers.  Wilkes  v.  Gzowski,  13 
U.C.R.308. 

See  also  the  recent  case  in  British  Columbia  of  Atwood  v.  K. 
V.  B.W.  Co.,  (not  yet  reported). 

208.  If  a  person  offered  or  appointed  as  valuator,  or  as  sole  Arbitrator 
arbitrator,  is  not  himself  personally  interested  in  the  amount  qualified 
of  the  compensation  he  shall  not  be  disqualified  because  he  iser. 
professionally  employed  by    either    party,  or    has    previously 
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Opinion. 

Kindred. 


Objection 
must  be 
before 
appoint- 
ment. 


expressed  an  opinion  as  to  the  amount  of  compensation,  or 
because  he  is  related  or  of  kin  to  any  shareholder  of  the  com- 
pany. 

2.  No  cause  of  disqualification  shall  be  urged  against  any 
arbitrator  appointed  by  the  judge  after  his  appointment,  but 
the  objection  shall  be  made  before  the  appointment,  and  its 
validity  or  invalidity  shall  be  summarily  determined  by  the 
judge.     3  Edw.  VII.,  cap.  58,  sec.  167. 

Corresponds  to  sec.  167  of  the  Act  of  1903,  with  slight 
re-arrangement  of  the  language.  In  effect  the  same. 

The  corresponding  section  (159)  of  the  Act  of  1888  is 
discussed  in  Brunet  v.  St.  Lawrence,  etc.,  Adirondack  B.W. 
Co.,  3  Revue  de  Jurisprudence  332,  and  the  propriety  of 
appointing  an  engineer  or  surveyor  who  has  acted  for  the 
company  in  laying  out  the  railway,  defended  on  account  of 
the  special  knowledge  thereby  acquired. 

See  Be  McQuillan  &  Guelph  Junction  By.  Co.,  12  P.R.  294. 
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209.  Whenever  the  award  exceeds  six  hundred  dollars,  any 
party  to  the  arbitration  may,  within  one  month  after  receiving 
a  written  notice  from  any  one  of  the  arbitrators  or  the  sole 
arbitrator,  as  the  case  may  be,  of  the  making  of  the  award, 
appeal  therefrom  upon  any  question  of  law  or  fact  to  a  super- 
ior court;  and  upon  the  hearing  of  the  appeal  such  court  shall 
decide  any  question  of  fact  upon  the  evidence  taken  before  the 
arbitrators,  as  in  a  case  of  original  jurisdiction. 

2.  Upon  such  appeal  the  practice  and  proceedings  shall  be, 
as  nearly  as  may  be,  the  same  as  upon  an  appeal  from  the  deci- 
sion of  an  inferior  court  to  the  said  superior  court,  subject  to 
any  general  rules  or  orders  from  time  to  time  made  by  the 
said  last  mentioned  court,  in  respect  to  such  appeals. 

3.  Such  general  rules  and  orders  may,  amongst  other  things, 
provide  that  any  such  appeal  may  be  heard  and  determined  by 
a  single  judge. 

4.  The  right  of  appeal  hereby  given  shall  not  affect  the 
existing  law  or  practice  in   any  province  as  to  setting 
awards.    3  Edw.  VII.,  cap.  58,  sec.  168. 
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Corresponds  with  section  168  of  the  Act  of  1903,  the  word- 
ing of  the  last   three  lines   of  sub-sec.  1  being  slightly  varied. 

In  the  Act  of  1903  these  lines  read: — "and  upon  the  hear- 
ing of  the  appeal  the  Court  shall,  if  the  same  is  a  question 
of  fact,  decide  the  same  upon  the  evidence  taken  before  the 
arbitrator,  as  in  the  case  of  original  jurisdiction." 

As  to  time  for  appealing,  it  was  held  in  Re  Potter  and 
Central  Canada  R.W.  Co.,  16  P.R.,  page  16,  that  notice  of 
appeal  given  within  one  month  is  sufficient.  It  is  not  necessary 
that  the  appeal  should  be  brought  on  for  hearing  within  that 
time;  the  appeal  should  be  to  a  judge  in  single  court,  and  not 
to  the  Divisional  Court.  In  Re  Montreal  &  Ottawa  Ry.  & 
Ogilvie,  18  P.R.,  120,  the  last  case  was  approved,  and  the 
appeal  being  brought  in  the  wrong  court,  an  order  was  made 
under  Ontario  Consolidated  Rule  784,  transferring  it  to  the 
proper  court  on  payment  of  costs. 

"Where  no  damages  are  awarded,  there  is  no  appeal  by  the 
land-owner.  Re  Toronto,  Hamilton  &  Buffalo  R.W.  Co.,  and 
Kerner,  28  O.R.  14 

In  Birely  v.  Toronto,  Hamilton  &  Buffalo  R.W.  Co.,  25 
A.R.  88,  it  was  held  under  a  corresponding  section  that  an 
appeal  lies  in  the  Province  of  Ontario,  either  to  the  High 
Court  of  Justice  or  to  the  Court  of  Appeal,  but  if  an  appeal 
is  taken  to  the  High  Court,  no  further  appeal  lies  by  either 
party  to  the  Court  of  Appeal;  followed  in  James  Bay  R.W.  Co. 
v.  Armstrong,  infra. 

The  same  principle  is  followed  in  the  Province  of  Quebec. 
In  a  recent  case  where  the  defendants  appealed  from  the  award 
to  the  Superior  Court,  the  award  was  varied,  the  plaintiff  then 
appealed  to  the  Court  of  King's  Bench,  Appeal  side,  and  the 
defendants  quashed  this  appeal  on  the  ground  that  under  this 
section  a  right  to  appeal  lay  either  to  the  Court  of  King's 
Bench  or  to  the  Superior  Court,  but  not  from  one  to  another. 
Vallieres  v.  Ontario  and  Quebec  R.W.  Co.,  Q.R.  36,  S.C.  348,  12 
Can.  Ry.  Cas. 

In  Pontiac  &  Pacific  R.W.  Co.  v.  Sisters  of  Charity,  Q.R. 
20  S.C,  p.  257,  it  was  held  that  on  an  appeal  under  this  sec- 
tion no  new  evidence  can  be  adduced,  and  no  objection  based 
upon  the  admission  of  illegal  evidence  or  the  exclusion  of 
legal  evidence,  can  be  considered,  unless  the  illegalities 
appear  on  the  record. 

The  award  cannot  be  explained  or  varied  by  extrinsic  evi- 
dence of  the  intention  of  the  arbitrators.    Ibid. 
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Errors  of  law  or  fact,  or  excess  of  jurisdiction,  must 
appear  on  the  face  of  the  award,  or  from  the  evidence  or 
documents  of  record. 

The  court  will  not  interfere  with  the  discretion  of  the  arbi- 
trators as  to  amount  of  award,  unless  as  a  cheek  on  possible 
fraud,  accidental  error,  or  gross  incompetence. 

In  Morley  v.  Klondike  Mines  R.W.  Co.,  it  was  held  "that 
the  court  will  not  interfere  to  set  aside  an  award  unless  cor- 
ruption, partiality,  misconduct  or  irregularity  is  distinctly 
proved  against  the  arbitrators,  and  mere  suspicion  is  not  suffi- 
cient :  or  unless  the  sum  awarded  is  so  grossly  and  scandalously 
inadequate  as  to  shock  one's  sense  of  justice." 

See  notes  on  this  case,  6  Can.  Ey.  Cas.,  p.  194. 

Harrigan  v.  Klondike  Mines,  6  Can.  Ey.  Cas.  193. 

In  James  Bay  R.W.  Co.  v.  Armstrong,  38  S.C.E.  511,  a 
land  owner  who  had  the  option  of  taking  an  appeal  from  the 
arbitrators'  award  either  to  the  High  Court  of  Justice,  or  to 
the  Court  of  Appeal  for  Ontario,  took  it  to  the  High  Court 
where  it  was,  pursuant  to  sec.  65  of  the  Judicature  Act  of 
Ontario,  heard  before  a  single  judge  who  increased  the  com- 
pensation; on  appeal  to  the  Supreme  Court  of  Canada,  held 
that  there  was  no  jurisdiction  to  hear  the  appeal  either  with 
or  without  leave. 

See  notes  upon  this  case,  6  Can.  Ey.  Cas.,  p.  199. 

Affirmed  on  appeal  to  the  Privy  Council;  (1909),  A.C.  624; 
see  Vallieres  v.  Ontario  &  Quebec  R.W.  Co.,  supra. 

In  Quebec  Improvement  Co.  v.  Quebec  Bridge  and  EM. 
Co.  (1908),  A.C.  217,  it  was  held  that  arbitrators  who  are  also 
appointed  mediators  cannot  disregard  their  instructions,  and 
an  award  imposing  a  servitude  in  perpetuity  upon  the  railway 
was  set  aside. 

An  award  allowing  compensation  for  depreciation  of  the 
untaken  remainder  of  the  owner's  land,  resulting  from  the 
operation  of  the  railway  elsewhere  than  upon  the  land  so  taken, 
was  set  aside  in  Canadian  Pacific  R.W.  Co.  v.  Gordon,  8  Can. 
Ey.  Cas.  53. 

An  award  will  not  be  disturbed  unless  the  arbitrators 
manifestly  erred  in  some  principle  in  arriving  at  their  conclu- 
sion: Robinson  v.  Can.  Northern  R.W.  Co.,  17  Man.  E.  396. 

The  court  examined  into  the  justice  of  the  award  in  Bams 
v.  James  Bay  R.W.  Co.,  10  Can.  Ey.  Cas.  225;  James  Bay  B.'W. 
Co.  v.  Armstrong,  [1909]  A.C.  624;  C.  &  E.  Ry.  Co.  v.  MacKin- 
non, 43  S.C.E.  379. 

The  award  of  costs  by  the  arbitrators  does  not  invalidate  it, 
where  it  simply  follows  the  rule  established  by  the  Eailway  Act. 
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Duke  of  Buccleuch  v.  Metropolitan  Board  of  Works,  5  H.L. 
418,  followed. 

There  is  no  power  under  this  section  to  refer  an  award  back 
to  the  arbitrators,  the  provisions  of  sub-sec.  3  referring  only 
to  setting  aside,  not  to  referring  back,  awards. 

Be  McAlpine  and  Lake  Erie,  etc.,  B.W.  Co.,  3  O.L.R.  230. 

See  also  Be  Grand  Trunk  B.W.  Co.  and  Petrie,  2  O.L.R.  284. 

In  Be  Horton  and  Canada  Central  B.W.  Co.,  45  U.C.R.  141, 
it  was  held  that  in  the  absence  of  any  such  provision  as  sec- 
tion 168  in  the  Railway  Act  of  1868,  (31  Vict.,  cap.  28  D), 
there  was  no  jurisdiction  in  the  Court  to  set  aside  an  award 
made  under  that  Act. 

In  Be  Herring  and  Napanee  &  Tamworth  B.W.  Co.,  5  O.R. 
349,  it  was  held,  under  42  Vict.,  cap.  9  (D.),  (Con.  Ry.  Act, 
1879),  that  the  notices  of  appointment  of  arbitrator  and 
appointment  of  third  arbitrator  might  be  made  a  Rule  of  Court 
under  the  Common  Law  Procedure  Act,  distinguishing  Be 
Credit  Valley  and  Great  Western,  4  A.R.  532. 

In  that  case  the  award  was  set  aside  on  account  of  an  offer 
made  by  the  company  to  do  certain  things,  which  was  delivered 
to  the  arbitrator  for  the  company,  and  by  him  to  the  umpire, 
but  not  communicated  to  the  land-owner  until  after  the  award 
was  made,  the  award  having  been  based  in  part  upon  such  offer. 

See  for  cases  in  which  award  held  bad  for  want  of  certainty 
as  to  provision  respecting  right  to  cross  track, 

Great  Western  B.W.  Co.  v.  Hunt,  Dougall,  and  Dodds,  12 
U.C.R.  124,  et  seq. 

The  arbitrators  have  no  power  to  impose  the  payment  of  a 
rent  or  periodical  sum  by  their  award.  The  compensation 
fixed  should  be  a  gross  sum  capable  of  being  paid  at  once  to  the 
parties,  or  into  court,  except  in  case  of  "corporations  or  per- 
"sons  who  cannot  in  common  course  of  law  sell  or  alienate  the 
"land."  A  direction  in  the  award  to  the  railway  company  to 
construct  a  culvert  is  not  within  the  functions  of  the 
arbitrators. 

Bourgoin  v.  Montreal,  Ottawa  &  Occidental  B.W.  Co.,  5 
App.  Cas.  381. 

To  justify  the  court  in  setting  aside  an  award,  the  sum 
awarded  must  be  so  grossly  and  scandalously  inadequate  as  to 
shock  one's  sense  of  justice. 

Benning  v.  Atlantic  &  North  West  B.W.  Co.,  M.L.R.  5 
S.C.  136,  M.L.R.  6  Q.B.  385. 

An  omission  to  swear  the  arbitrators  was  held  to  invalidate 
the  award. 

Whitfield  v.  A.  &  N.  W.  By.  33  L.C.J.  25. 
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It  was  held  in  the  Court  of  Appeal  in 

Beaudet  v.  North  Shore  B.W.  Co.,  11  Q.L.K.  239, 
that  an  award  should  be  set  aside  where  the  arbitrators  had 
failed  to  fix  a  day  for  making  their  award  at  their  first  meet- 
ing, as  is  now  required  by  sec.  204.    Eeversed  in  the  Supreme 
Court,  15  S.C.E.  44. 

An  award  will  be  set  aside  if  rendered  in  the  absence  of 
any  arbitrator,  and  without  the  two  days'  notice  to  him  required 
by  see.  197. 

See  Angttn  v.  NicUe,  30  U.C.C.P.  72 ;  Nott  v.  Nott,  5  O.R. 
283. 

Payment  of       210.   (a)  If    the    company  has   reason  to   fear   any  claim, 

tioninto     mortgage,  hypotheque,  or  encumbrance;  or, 

(6)  if  any  person  to  whom  the  compensation  or  annual 
rent,  or  any  part  thereof,  is  payable,  refuses  to  execute  a  pro- 
per conveyance  and  guarantee;  or, 

(c)  if  the  person  entitled  to  claim  the  compensation  or  an- 
nual rent  cannot  be  found,  or  is  unknown  to  the  company;  or, 

(d)  if,  for  any  other  reason,  the  company  deems  it  advis- 
able; 

the  company  may  pay  such  compensation  into  court,  with  the 
interest  thereon  for  six  months,  and  may  deliver  to  the  clerk  or 
prothonotary  of  such  court  an  authentic  copy  of  the  conveyance, 
or  of  the  award  or  agreement,  if  there  is  no  conveyance. 

Title-  2.  Such  conveyance,  or  award  or  agreement  shall  thereafter 

be  deemed  to  be  the  title  of  the  company  to  the  land  therein 
mentioned.     3  Edw.  VII.,  cap.  58,  sec.  174. 

With  the  exception  of  the  paragraphing,  corresponds 
exactly  to  sec.  174,  sub-sec.  1,  of  the  Act  of  1903. 

See  Chateauguay  and  Northern  B.W.  Co.  v.  Laurier,  9 
Q.P.R.  245,  9  Can.  By.  Cas.  51,  for  proceedings  under  this 
section  to  clear  title  after  award. 

Landsnot        211.  Where  the  lands  are  situated  elsewhere  than  in  the 

in  Quebec.  ,  .. 

pubiica-     Pr°viuce  of  Quebec,  a  notice  of  such  payment  and  delivery,  in 

noSce1       suc^  ^orm  an^  ^or  such  ^me  as  *^e  court  appoints,  shall  be 

inserted  in  a  newspaper,  published  in  the  county  in  which  the 

lands  are  situated,  or,  if  there  is  no  newspaper  published  in 
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the  county,  then  in  the  official  gazette  of  the  province,  and  also 
in  a  newspaper  published  in  the  nearest  county  thereto  in 
which  a  newspaper  is  published. 

2.  Such  notice  shall  state  that  the  conveyance,  agreement  or  what 
award  constituting  the  title  of  the  company  is  obtained  under  state es  * 
the  authority  of  this  Act,  and  shall  call  upon  all  persons  claim- 
ing an  interest  in  or  entitled  to  the  lands,  or  any  part  thereof, 
to  file  their  claims  to  the  compensation,  or  any  part  thereof. 
3  Bdw.  VII.,  cap.  58,  sec.  174. 

With  the  exception  of  the  paragraphing  and  a  slight  change 
in  grammatical  construction,  corresponds  exactly  with  sub-sec. 
2  of  section  174  of  the  Act  of  1903. 

212.  Where    the    lands    are    situated  in    the    province    of  Lands  in 

Quebec 

Quebec,  the  notice  shall  be  published  as  required  in  cases 
of  confirmation  of  title,  and  the  registrar's  certificates  shall 
be  procured  and  filed  as  in  such  cases.  3  Edw.  VII.,  cap.  58, 
sec.  174. 

Corresponds  exactly  with  sub-see.  3  of  sec.  174  of  the  Act 
of  1903. 

213.  The  compensation  for  any  lands  which  may  be  taken  compensa- 
without  the  consent  of  the  owner  shall  stand  in  the  stead  of  place  ot 
such  lands;  and  any  elaim  to  or  encumbrance  upon  the  saidEncumb_ 
lands,  or  any  portion  thereof,  shall,  as  against  the  company,  berances- 
converted  into  a  elaim  to  the  compensation,  or  to  a  like  pro- 
portion thereof;  and  the  company  shall  be  responsible  accord- 
ingly,  whenever  it  has  paid   such   compensation  or   any  part 
thereof,  to  a  person  not  entitled  to  receive  the  same,  saving 
always  its  recourse  against  such  person.    3  Edw.  VII.,  cap.  58, 

sec.  173. 

Corresponds  exactly  with  sec.  173  of  the  Act  of  1903. 

The  meaning  of  this  section  is  stated  by  Street,  J.,  in  Young 
y.  Midland  R.W.  Co.,  16  O.R.  at  p.  740,  to  be  that  the  estates 
in  the  land  become  estates  in  the  compensation.  Until  the  death 
of  the  tenant  for  life,  the  statute  does  not  begin  to  run  against 
those  entitled  to  the  reversion  in  fee. 

Under  this  section  it  has  been  held  that  a  mortgagee,  not  a 
party  to  the  award,  may  adopt  it  and  foreclose  as  to  the  com- 
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pensation  awarded.    Scottish  American  Inv.  Co.  v.  Prittie  20 
A.E.  398.  ' 

The  right  to  recover  compensation  is  statutory,  and  an  action 
to  enforce  it,  is  not  barred  until  twenty  years  after  the  cause 
of  action  arose,  i.e.,  when  the  railway  company  entered  on  the 
land.    Boss  v.  G.  T.  B.W.  Co.,  10  O.E.  447 ;  Essery  v.  G.T.  B  W 
Co.,  21  O.R.  224. 

In  the  case  of  damage  by  the  construction  of  an  embankment, 
it  was  held  that  the  action  was  barred  by  the  lapse  of  six  years. 

Chaudiere,  etc.,  Co.  v.  Canada  Atlantic  B.  W.  Co.,  33  S.C  R 
11. 

Where  a  railway  company  took  lands  without  the  leave  of 
the  owner,  taking  no  arbitration  proceedings,  and  obtaining  no 
order  for  leave  or  right  to  enter  upon  the  lands,  the  claim  to 
the  lands  was  converted  into  a  claim  for  compensation,  and  that 
this  claim  retained  its  character  of  real  estate  and  descended 
to  the  heir-at-law.  Essery  v.  Grand  Trunk  B.W.  Co.  (supra). 
Approved  in  Be.  Buttan  and  Dreifus  and  Canadian  Northern 
B.  W.  Co.,  12  O.L.E.  187,  5  Can.  Ey.  Cas.  339,  at  p.  344. 

Under  the  special  Statutes  relating  to  the  Grand  Trunk  and 
Great  Western  E.  W.  Go's.,  and  the  Eailway  Clauses  Consoli- 
dation Act  14  &  15  Vic,  ch.  81,  and  18  Vic,  ch.  33,  it  was  held 
that  an  action  did  not  lie  to  recover  the  lands  taken  but  must 
be  for  compensation. 

Clarke  v.  Grand  Trunk  B.  W.  Co.,  35  U.C.R.  57.;  McLean 
v.  Great  Western  B.  W.  Co.,  33  U.C.Q.B.  198. 

Where  the  compensation  has  been  fixed  an  action  for  dower 
cannot  be  maintained  but  claim  must  be  made  upon  the  com- 
pensation. Chewett  v.  Great  Western  B.  W.  Co..  26  U.C.C.P. 
118. 

Where  the  amount  of  compensation  had  been  fixed  by  an 
award  and  pending  an  appeal  the  owner  died,  it  was  held  that 
his  personal  representative  was  entitled  to  this  amount,  as 
against  the  trustees  of  his  realty. 

Eoskin  v.  Toronto  General  Trusts,  6  C.L.T.  529,  following 
Nash  v.  Worcester  Improvement  Commissioner,  1  Jur.  N.S.  973. 

Meet  of  214.  All  such  claims  filed  shall  be  received  and  adjudicated 

adjudloa-  . 

tl0U-  upon  by  the  court,  and  the  adjudication  thereon  shall  tor  ever 

bar  all  claims  to  the  land,  or  any  part  thereof,  including  any 
dower,  mortgage,  hypotheque  or  encumbrance  upon  the  same. 
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2.  The  court  shall  make  such  order  for  the  distribution,  pay-  Disposal  oi 

compensa- 

ment  or  investment  of  the  compensation  and  for  the  security  'ion. 
of  the  rights  of  all  persons  interested,  as  to  right  and  justice 
and  to  law  appertains. 

3.  If  the  order  for  distribution,  payment,  or  investment  is  interest. 
obtained  within  less  than  six  months  from  the  payment  of  the 
compensation  into  court,  the  court  shall  direct  a  proportion- 
ate part  of  the  interest  to  be  returned  to  the  company. 

4.  If  from  any  error,  fault  or  neglect  of  the  company,  suchM<sm- 
order  is  not  obtained  until  after  six  months  have  expired,  the 
court  shall  order  the  company  to  pay  into  court,  as  part  of  the 
compensation,  the  interest  for  such  further  period  as  is  right. 

5.  The  costs  of  the  proceedings,  in  whole  or  in  part,  includ-  costs, 
ing  the  proper  allowances  to  witnesses,  shall  be  paid  by  the 
company,  or  by  any  other  person,  as  the  court  orders.    3  Edw. 
VIJ.,  cap.  58,  sec.  174. 

Corresponds  with  changes  in  paragraphing  to  sees.  4  and 
5  of  section  174. 

As  to  costs  under  sub-sec.  5,  see  Chateauguay  &  Northern 
R.W.  Co.  v.  Laurier,  9  Q.P.R.  245,  (9  Can.  Ry.  Cas.  51.) 

Payment  of  the  compensation  into  Court  under  these  latter 
sections  would  appear  to  be  made  at  the  risk  of  paying  the 
owner's  costs,  if  done  unreasonably.  Harrison  v.  Alliance 
Assurance  Co.  (1903),  1  KB.  188,  decided  under  the  corres- 
ponding provision  of  the  Life  Assurance  Companies  Payment 
into  Court  Act,  1896,  sec.  3,  which  provides  that  any  Life 
Assurance  Company  may  pay  into  the  High  Court  .... 
any  moneys  payable  to  them  under  a  life  policy  in  respect  of 
which,  in  the  opinion  of  the  Board  of  Directors,  no  sufficient 
discharge  can  otherwise  be  obtained. 

As  to  interest  on  awards  generally.  In  recent  decisions  in 
Manitoba  and  Ontario,  the  principles  laid  down  in  earlier  cases 
have  been  materially  modified. 

Formerly  interest  was  allowed  upon  the  purchase  money 
and  compensation  from  the  date  of  possession,  not  merely  from 
the  date  when  the  compensation  was  ascertained.  Rhys  v. 
Dare  Valley  R.W.  Co.,  19  Eq.  93. 

See  also  Re  Bireley  and  Toronto,  Hamilton  &  Buffalo  R.W. 
Co.,  28  O.R.  468. 
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In  re  Cavanagh  and  Canada  Atlantic  BJ¥.  Co.  (1907) 
14,  O.L.E.  523,,  6  Can.  Ry.  Cas.  395. 

James  v.  Ontario  &  Quebec  B.W.  Co.  (1886),  12,  Oil.  624 
But  in  re  Canadian  Northern  B.W.  Co.  and  Bobinson  (1908) 
17  Man.  L.R.  396,  8  Can.  Ry.  Cas.  226,  the  Court  of  Appeal 
for  Manitoba  held  that  interest  on  the  amount  awarded  should 
not  be  added  by  the  arbitrators,  especially  in  a  ease  where  the 
claimant  remains  in  possession  of  the  property  until  after  the 
date  of  the  award.  See,  however,  Davies  v.  James  Bay,  B.W. 
Co.,  20  O.L.R.  534 ;  10  Can.  Ry.  Cas.  225,  at  p.  245. 

In  re  Clarke  and  Toronto,  Grey  and  Bruce  B.W.  Co. 
(1909),  18,  O.L.R.  628,  9  Can.  Ry.  Cas.  290,,  the  decision  by 
Meredith,  C.  J,  over-ruled  the  Cavanagh  case  (supra),  and 
followed  the  view  entertained  by  the  Manitoba  Court  of  Ap- 
peal. Interest  was,  however,  allowed  on  the  compensation 
awarded,  out  of  the  amounts  deposited  in  Court,  on  the  taking 
out  of  the  warrant  for  possession,  from  the  date  of  the  war- 
rant. 

In  Quebec  it  has  been  held  that  interest  may  be  allowed  by 
the  arbitrator,  as  in  the  ease  of  a  forced  sale  under  Article 
1534  of  the  Civil  Code.  The  land-owner  may  not,  however,  go 
behind  the  award  and  claim  interest  thereon,  when  interest  is 
not  specifically  allowed  in  the  award.  Beburn  v.  Ontario  and 
Quebec  B.W.  Co.,  M.L.R.  5,  S.C.  211;  MJLJR.  6  Q.B.  381. 
Atlantic  &  North  Western  B.W.  Co.  v.  Leeming,  Q.K.  3  Q.B. 
165. 

As  to  interest  on  deposits  made  under  sees.  210  to  214  of 
the  Act  of  1905:— 

In  Drummond  By.  Co.  v.  Oliver,  QJS.,  7  Q.B.  41, 
it  was  held  under  sec.  167  of  the  Act  of  1888  corresponding  to 
section  210  of  the  Act  of  1906  that  in  order  to  authorize  taking 
possession  of  the  land  expropriated,  the  railway  company  must 
deposit  in  court  the  amount  of  the  award  of  the  arbitrators,  with 
interest  for  six  months,  and  that  default  of  their  depositing  the 
amount  of  the  award  without  interest  rendered  the  deposit 
insufficient,  and  the  owner  was  held  entitled  to  retake  posses- 
sion. 

The  judgment  of  the  Court  of  Queen's  Bench  (Lacoste, 
C.J.)  was  based  upon  the  necessity  of  a  strict  compliance  with 
the  provisions  of  this  section. 

The  question  of  any  additional  interest  payable  by  the  com- 
pany can  only  be  adjudicated  upon  by  the  Court  when  the 
order  is  obtained  under  sub-sec.  3   (Sec.  172,  Act  of  1888). 

Atlantic  &  North-West  B.W.  Co.  v.  Judah,  23  S.C.R.  231. 
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The  Bight  of  the  Company  to  take  Possession. 

215.  Upon  payment  or  legal  tender  of  the  compensation  or  upon  pay- 
annual  rent  awarded  or  agreed  upon  to  the  person  entitled  to  tender, 
receive  the  same,  or  upon  the  payment  into  court  of  the  amount 

of  such  compensation,  in  the  manner  hereinbefore  mentioned, 
the  award  or  agreement  shall  vest  in  the  company  the  power 
forthwith  to  take  possession  of  the  lands,  or  to  exercise  the 
right,  or  to  do  the  thing  for  which  such  compensation  or  annual 
rent  has  been  awarded  or  agreed  upon.  3  Edw.  VII.,  cap.  58, 
sec.  139. 

Proceedings  in  Case  of  Resistance. 

216.  If  any  resistance  or  forcible  opposition  is  made  by  any  warrant, 
person  to  the  exercise  by  the  company  of  any  such  power  the 
judge  shall,  on  proof  to  his  satisfaction  of  such  award  or  agree- 
ment, issue  his  warrant  to  the  sheriff  of  the  district  or  county, 

or  to  a  bailiff,  as  he  deems  most  suitable,  to  put  down  such 
resistance  or  opposition,  and  to  put  the  company  in  possession. 

2.  The  sheriff  or  bailiff  shall,  in  the  execution  of  such  war- How 

executed. 

rant,  take  with  him  sufficient  assistance  for  such  purpose,  and 
shall  put  down  such  resistance  or  opposition  and  put  the  com- 
pany in  possession.    3  Edw.  VII.,  cap.  58,  sec.  169. 

These  sections  correspond  to  section  169  of  the  Act  of  1903, 
the  word  "may"  appearing  after  the  word  "judge"  in  the 
tenth  line  was  changed  to  "shall"  in  the  Act  of  1903,  thus 
making  the  section  imperative.  Until  the  requirements  of  this 
section  have  been  complied  with  (unless  a  warrant  has  been 
granted  under  section  217),  the  entry  of  the  company  is  prema- 
ture and  illegal.    Martini  v.  Gzowski,  13  U.C.E.  298. 

In  Todd  v.  Meaford  and  Grand  Trunk  B.W.  Co.,  6  O.L.E. 
469,  the  plaintiff  having  precluded  himself  by  agreement  from 
treating  the  railway  company  as  trespassers, — held  that  his 
remedy  against  the  company  was  by  arbitration  proceedings 
under  the  Bail  way  Act,  and  not  by  action. 

See  also  Peterborough  v.  Grand  Trunk  R.W.  Co.  (1900),  32 
O.E.  154;  1  O.L.R.  144,  1  Can.  Ry.  Cas.  494,  and  notes  to  section 
192. 

18— R.L. 
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As  to  persons  to  whom  payment  should  be  made,  see  sec. 
191,  ante,  and  notes  thereon. 

217.  Such  warrant  shall  also  be  granted  by  the  judge  with- 
out such  award  or  agreement,  on  affidavit  to  his  satisfaction 
that  the  immediate  possession  of  the  lands  or  of  the  power  to 
do  the  thing  mentioned  in  the  notice,  is  necessary  to  carry  on 
some  part  of  the  railway  with  which  the  company  is  ready 
forthwith  to  proceed.     3  Edw.  VII.,  cap.  58,  sec.  170. 

Corresponds  to  and  is  identical  with  sec.  170  in  the  Act  of 
1903. 

In  Canadian  Pacific  R.W.  Co.  v.  Little  Seminary  of  St. 
Therese,  16  S.C.R.  606.  Paterson  and  Gwynne,  J.J.S.C.,  were 
of  opinion  that  the  order  for  possession  under  this  action  could 
only  be  made  when  the  land  was  required  for  immediate  use,  in 
carrying  on  some  part  of  the  railway  with  which  the  company  is 
willing  to  proceed. 

In  Kingston  &  Pembroke  By.  v.  Murphy,  11  P.R.  304,  17 
S.C.R.  582,  the  order  for  possession  was  refused,  because  it  was 
not  clearly  established  that  the  company  had  an  indisputable 
right  to  acquire  the  land  by  compulsory  proceedings,  and  that 
there  was  some  urgent  and  substantial  need  for  immediate 
action.  See  Williams  and  G.  T.  By.  Co.,  6  Can.  Ry.  Cas.  200. 
Marsan  v.  Grand  Trunk  Pacific  B.W.  Co.,  2  Alta.  L.E.  43, 
9  Can.  Ry.  Cas.  341. 

218.  The  judge  shall  not  grant  any  warrant  under  the  last 
preceding  section,  unless, — 

(a)  ten  days'  previous  notice  of  the  time  and  place  when 
and  where  the  application  for  such  warrant  is  to  be  made  has 
been  served  upon  the  owner  of  the  lands,  or  the  person  empow- 
ered to  convey  the  lands  or  interested  in  the  lands  sought  to  be 
taken,  or  which  may  suffer  damage  from  the  taking  of  materials 
sought  to  be  taken,  or  the  exercise  of  the  powers  sought  to  be 
exercised,  or  the  doing  of  the  thing  sought  to  be  done  by  the 
company;  and, 

(6)  the  company  gives  security  to  his  satisfaction,  by  pay- 
ment into  court,  of  a  sum  in  his  estimation  sufficient  to  cover 
the  probable  compensation  and  costs  of  the  arbitration,  and  not 


Sec.  218]  PROCEEDINGS  IN  CASE  OP  RESISTANCE.  275 

less  than  fifty  per  centum  above  the  amount  mentioned  in  the 
notice  served  upon  the  party  stating  the  compensation  offered. 
6  Edw.  VII.,  cap.  42,  see.  11. 

Ser-tion  ]71  of  the  Act  of  1903  as  amended. 

Under  the  former  Act  the  security  was  deposited  in  a 
chartered  bank,  designated  by  the  Judge  to  the  credit  of  the 
company  and  the  owner  jointly.    It  is  now  paid  into  court. 

No  provision  is  made  for  service  by  advertisement  as  in  sec- 
tion 195. 

In  re  Ontario  Tanners'  Supply  Co.  and  Ontario  tl>  Quebec 
R.W.  Co.,  12  P.R.  563,  it  was  held  that  in  the  computation  of 
the  ten  days'  notice,  the  day  of  the  service  of  the  notice  and 
the  day  of  the  return  must  both  be  excluded. 

In  Jenkins  v.  Central  Ontario  R.W.  Co.,  4  O.R.  593,  it  was 
held  that  the  High  Court  had  jurisdiction  to  enjoin  the  taking 
of  possession,  notwithstanding  the  order  of  the  County  Court 
judge  for  immediate  possession  made  under  the  Railway  Act  of 
Ontario,  R.S.O.  1877,  cap.  165,  sec.  20,  sub-sec.  23,  if  the  com- 
pany were  making  use  of  their  powers  to  attain  any  object 
collateral  to  that  for  which  it  was  incorporated;  but  otherwise 
it  was  not  within  the  jurisdiction  of  the  judge  of  the  High 
Court  to  interfere  with  an  Order  of  the  County  Court  judge, 
though  granted  ex  parte.  By  section  220  the  County  Court 
judge  has  practically  the  same  jurisdiction  as  under  the  Ontario 
Act. 

In  the  cases  of  Clarke  v.  Toronto,  Grey  and  Bruce  R.W.  Co., 
18  O.L.R.  628 ;  9  Can.  Ry.  Cas.  290 ;  Chief  Justice  Sir  William 
Meredith  expressed  the  opinion  that  the  money  paid  into  court 
under  this  section  was  intended  as  security  only,  and  that  it 
could  not  be  regarded  as  the  compensation  and  costs  of  the 
arbitration  or  an  aliquot  portion  thereof;  consequently  a  rail- 
way company  paying  money  into  court  as  provided  in  this  sec- 
tion is  under  the  authority  of  this  case,  still  liable  for  inter- 
est at  the  current  legal  rate,  no  matter  what  rate  is  being  paid 
by  the  court.  It  is  submitted  the  section  does  not  place  a  rail- 
way company  in  a  different  position  from  that  of  an  ordinary 
purchaser  who  has  set  apart  a  sum  to  which  the  vendor  will  be 
entitled  as  purchase  money,  and  has  notified  him  of  such  alloca- 
tion. Moreover,  the  following  section  expressly  provides  for 
the  repayment  to  the  company  of  a  part  of  the  deposit,  if 
necessary,  and  the  payment  of  part  to  the  owner  under 
the  terms  of  the  award,  shewing  that  the  deposit  was  intended 
to  represent  the  compensation  itself. 
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costs.  219.  The  costs  of  any  such  application  and  hearing  before 

the  judge  shall  he  borne  by  the  company,  unless  the  compensa- 
tion awarded  is  not  more  than  the  company  had  offered  to  pay. 

ofedept*?tnt  2.  No  part  of  such  deposit  or  of  any  interest  thereon  shall 
be  repaid,  or  paid  to  such  company,  or  paid  to  such  owner  or 
party,  without  an  order  from  the  judge,  which  he  may  make 
in  accordance  with  the  terms  of  the  award.  3  Edw.  VII, 
cap.  58,  sec.  172. 

Corresponds  to  and  is  identical  with  sec.  172  of  the  Act  of 
1903.  Under  the  corresponding  section  in  the  Act  of  1888 
(165),  where  the  amount  awarded  is  not  more  than  the  amount 
offered  by  the  company,  it  was  decided  that  the  owner  must 
pay  the  costs  of  the  application  for  the  warrant. 

Be  Shibley  and  the  Napanee,  Tamworth  &  Quebec  B.W.  Co., 
13  P.R.  237 ;  Be  Vancouver,  Victoria  &  Eastern  B.W.  &  Naviga- 
tion  Co.,  and  Milsted,  13  B.C.R.  187 ;  7  Can.  Ry.  Cas.  257. 

Procedure. 

unuedfif  ^®-  -^nv  Proeeeding  under  the  foregoing  provisions  of  this 
where  com-  -^e*  relating  to  the  ascertainment  or  payment  of  compensation, 
menced.  or  j-jje  delivery  of  possession  of  lands  taken,  or  the  putting 
down  of  resistance  to  the  exercise  of  powers,  shall,  if  com- 
menced in  a  superior  court  having  jurisdiction,  be  continued  in 
such  superior  court,  or,  if  the  proceeding  is  commenced  in  a 
county  court  having  jurisdiction,  it  shall  be  continued  in  such 
county  court.    3  E.  VII.,  c.  58,  s.  156. 

This  section  first  appeared  in  the  Act  of  1903  and  has  made 
a  change  in  the  former  procedure,  constituting  the  County  Court 
of  the  County  where  the  lands  are  situate  a  Court  under  sections 
156-174  of  that  Act  (now  sections  184  to  219,  except  section  209) 
and  the  judge  of  a  county  court  a  judge  within  the  meaning 
of  and  for  the  purposes  of  the  said  sections  under  the  Act. 

In  Marsan  v.  Grand  Trunk  Pacific  B.W.  Co.,  2  Alta.  L.R.  43. 
9  Can.  Ry.  Cas.  341.  Stuart,  J.,  doubted  whether  the  decision 
of  a  single  judge  as  persona  designata  was  any  longer  not  ap- 
pealable since  the  enactment  of  this  section.  Canadian  Pacific 
B.W.  Co.  v.  Ste.  Therese,  16  S.C.R.  606.  See  Giromrd  v. 
Grand  Trunk  Pacific  B.W.  Co.,  2  Alta.  L.R.  54,  9  Can.  Ry.  Cas. 
354. 
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Branch  Lines. 

221.  The  company  may,  for  the  purposes  of  its  undertaking,  construct, 
construct,  maintain    and  operate   branch  lines,    not   exceeding 

in  any  one  case  six  miles  in  length,  from  the  main  line  of  the 
railway  or  from  any  branch  thereof.     3  E.  VII.,  c.  58,  s.  175. 
See  notes  to  section  225. 

222.  Before  commencing  to  construct  any  such  branch  line,  Procedure, 
the  company  shall, — 

(a)  make  a  plan,  profile  and  book  of  reference,  showing Plans' etc- 
the  proposed  location  of  the  branch  line,  with  the  particulars 
hereinbefore  required  as  to  plans,  profiles  and  books  of  reference 
of  the  main  line,  and  deposit  the  same,  or  such  parts  thereof  as 
relate  to  each  district  or  county  through  which  the  branch  line 
is  to  pass,  in  the  offices  of  the  registrars  of  deeds  for  such  dis- 
tricts or  counties  respectively; 

( 6 )  upon  such  deposit,  give  four  weeks '  public  notice  of  its  Notioe  of 
intention  to  apply  to  the  Board  under  this  section,  in  some  to  Board, 
newspaper  published  in  each  county  or  district  through  which 
the  branch  line  is  to  pass,  or,  if  there  should  be  no  newspaper 
published  in  such  county  or  district,  then  for  the  same  period 
in  the  Canada  Gazette  ■.  Provided  that  the  Board  may  dispense 
with  or  shorten  the  time  of  such  notice  in  any  case  in  which  it 
deems  proper;  and, 

(c)  after  the  expiration  of  the  notice  submit  to  the  Board,  Jj^ub^*0 
upon  such  application,  a  duplicate  of  the  plan,  profile  and  book  mitted- 
of  reference  so  deposited.    3  B.  VII.,  c.  58,  s.  175;  6  B.  VII.,  c. 
42,  s.  13. 

The  portion  in  italics  was  added  by  6  Ed.  VII.  Cap.  42,  sec 


13. 


223.  The  Board,  if  satisfied  that  the  branch  line  is  necessary  «<»«•  ?>»y 

*   authorize 


in  the  public  interest  or  for  the  purpose  of  giving  increased  branch 
facilities  to  business,  and  if  satisfied  with  the  location  of  such 
branch  line,  and  the  grades  and  curves  as  shown  on  such  plan, 
profile  and  book  of  reference,   may,  in  writing,   authorize   the 
construction  of  the  branch  line  in  accordance  with  such   plan, 
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profile  and  book  of  reference,  or  subject  to  such  changes  in  loca- 
tion, grades  and  curves  as  the  Board  may  direct, 
const™--  2-  Such  authority  shall  limit  the  time,   not   exceeding  two 

years,  within  which  the  company  shall  construct  and  complete 
such  branch  line.    3  B.  VII.,  c.  58,  s.  175. 


tiOD. 


It  has  been  decided  that  the  Board  has  no  power  under  sec- 
tion 50,  to  enlarge  the  time  for  such  construction  or  completion 
beyond  the  prescribed  period  of  two  years. 

The  Board  is  a  public  body  and  is  not  confined  to  the  evi- 
dence submitted  upon  the  application  in  deciding  whether  the 
branch  line  is  necessary  in  the  public  interest.  Ee  Application 
of  Vancouver,  "Westminster  and  Yukon  Kailway  Company  to 
construct  Branches  or  Spurs  in  Vancouver.  April  10th,  1907, 
4th  Annual  Report,  p.  222. 

bt'depoSt-        224-  There  shall  be  deposited  with  the  Board  the  authority 

loardh      and  the  duplicate  of  such  plan,  profile  and  book  of  reference, 

together  with  such  papers  and  plans  as  are  necessary  to  show 

and  explain  any    changes   directed   by  the   Board,   under  the 

provisions  of  the  last  preceding  section. 

copies  with       2.  The  company  shall  deposit  in  the  registry  offices  of  the 

registrars 

oi  deeds,  counties  or  districts  through  which  the  branch  line  is  to  pass 
copies,  certified  as  such  by  the  Secretary,  of  the  authority,  and 
of  the  papers  and  plans,  showing  the  changes  directed  by  the 
Board. 

3.  No  branch  line  shall  be, — 

skmai1™  (a)  extended  under  the  foregoing   provisions  for  the  con- 

lowed.       struction  of  branch  lines ;  or, 

(6)  constructed  so  as  to  form,  in  effect,  an  extension  of  the 
railway  beyond  the  termini  mentioned  in  the  Special  Act 

controlled0'  ^.  Except  with  reference  to  branch  lines  authorized  by  the 
Special  Act  to  be  constructed  between  any  two  points  or  places 
definitely  fixed  or  named  therein,  no  power  to  construct  branch 
lines  in  any  Special  Act  contained,  inconsistent  with  the  fore- 
going provisions  for  the  construction  of  branch  lines,  shall  have 
any  force  or  effect  after  the  first  day  of  February,  one  thousand 

saving.  njne  hundred  and  seven :  Provided  that  nothing  in  this  sub- 
section shall  be  deemed  to  take  away  or  impair  the  rights  or 
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powers  of  any  company  under  any  contract  with  the  Govern- 
ment of  Canada,  approved  and  ratified  by  a  Special  Act  of  the 
Parliament  of  Canada.    3  E.  VII.,  c.  58,  s.  175. 

225.  Upon  compliance  with  the  requirements  of  the  last  four  Provisions 

r  c  applicable. 

preceding  sections  all  the  other  provisions  of  this  Act,  except 
those  relating  to  the  sanction  by  the  Board  of  the  plan,  profile 
and  book  of  reference  of  the  railway,  and  the  deposit  thereof 
with  the  Board  and  in  the  offices  of  the  registrars  of  deeds  for 
the  districts  or  counties  through  which  the  railway  is  to  pass, 
shall,  in  so  far  as  applicable,  apply  to  the  branch  lines  so  author- 
ized, and  to  the  lands  to  be  taken  for  such  branch  lines.  3  E. 
VII.,  e.  58,  s.  175. 

The  granting  of  authority  by  the  Board  under  this  section 
does  not  of  itself  authorize  the  grading  of  the  line  across  a 
highway  or  another  railway  without  specific  leave  therefor  from 
the  Board,  supra. 

The  corresponding  section  121  in  the  Act  of  1888  incorpor- 
ated in  one  long  paragraph  .all  the  special  provisions  deemed  to 
be  necessary  for  the  construction  of  branch  lines  contained  in 
section  175  in  the  Act  of  1903  and  which  are  now  contained  in 
sections  221  to  225  with  changes  in  paragraphing  and  portions 
added  or  substituted  by  6  Edw.  VII.  c.  42,  ss.  13,  14.  The 
particular  purposes  for  which  they  might  be  constructed  were 
designated  in  detail  and  the  general  words  "for  the  purposes 
of  its  undertaking"  have  been  substituted  for  the  specific 
instances  given  in  the  previous  enactment.  The  whole  section 
should  be  read  in  conjunction  with  sec.  151  (h),  ante;  sec. 
151  (p),  ante,  would  no  doubt  be  also  applicable  to  this  as 
to  all  other  powers  conferred  by  that  section.  The  correspond- 
ing English  provision  is  to  be  found  in  8  Vict.,  cap.  20,  sec.  76 
(Imp.).  Provisions  similar  to  those  contained  in  this  section 
appeared  in  earlier  railway  consolidations:  See  R.S.C.,  cap. 
109,  sec.  45;  and  42  Vict.,  cap.  9,  sees.  7  (18)  and  100,  but  by 
these  earlier  acts  these  provisions  were,  of  course,  subject  to 
the  powers  conferred  upon  railways  and  by  sec.  6  (7)  of 
R.S.C.  109,  and  sec.  7  (2)  of  42  Vict.,  the  privilege  was  limited 
to  cases  in  which  power  to  make  branch  railways  was  conferred 
by  the  special  act.  Any  railway  subject  to  the  jurisdiction  of 
the  Federal  Parliament  may  now  make  branch  railways  where 
necessary  for  the  purposes  of  its  undertaking.  Such  cases  as 
Murphy  v.  Kingston,  etc.,  R.W.  Co.,  11  O.R.  302,  at  p.  306,  and 
17  S.C.R.  582,  and  Be   Br'onson  &   Ottawa,  1    O.R.    415,  must 
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therefore  be  read  in  the  light  of  the  changes  which  were  made 
in  1888  and  1903,  supra.  Apart  from  the  express  provisions  of 
section  224,  it  would  still  appear  from  Murphy  v.  Kingston 
etc.,  B.W.  Co.  that  a  railway  company  could  not  under  pre- 
tence of  constructing  a  branch  railway  extend  its  main  line  for 
six  miles  beyond  the  terminus  fixed  by  its  act  of  incorporation; 
unless  it  is  empowered  to  do  so  by  its  special  act:  Canadian 
Pacific  B.W.  Co.  v.  Major,  13  S.C.E.  233.  See  also  Vancouver 
v.  Canadian  Pacific  B.W.  Co.,  2  B.C.R.  315,  23  S.C.E.  1.  The 
special  powers  conferred  upon  the  Canadian  Pacific  Railway 
Company  to  make  branch  lines  under  the  contract  with  the 
Government  ratified  by  44  Vict.,  cap.  1  (D),  appear  to 
be  expressly  saved  by  section  224  (4).  Where  a  railway 
company  has  complied  with  all  the  provisions  of  the  statute 
respecting  branch  lines  it  may  proceed  with  the  expropriation 
of  the  land  required  in  the  same  manner  as  it  is  authorized  to 
do  in  the  construction  of  its  main  line :  Todd  v.  Meaford,  6  O.L.R. 
469,  3  Can.  Ry.  Cas.  375.  For  an  instance  of  breach  of  contract 
with  a  town  to  construct  a  branch  line  see  Be  Barrie  and  North- 
ern B.W.  Co.,  22  U.C.R.  25. 

226.  Where  any  industry  or  business  is  established  or  in- 
tended to  be  established,  within  six  miles  of  the  railway,  and 
the  owner  of  such  industry  or  business,  or  the  person  intending 
to  establish  the  same,  is  desirous  of  obtaining  railway  facilities 
in  connection  therewith,  but  cannot  agree  with  the  company  as 
to  the  construction  and  operation  of  a  spur  or  branch  line  from 
the  railway  thereto,  the  Board  may,  on  the  application  of  such 
owner  or  person,  and  upon  being  satisfied  of  the  necessity  for 
such  spur  or  branch  line  in  the  interests  of  trade,  order  the 
company  to  construct,  maintain  and  operate  such  spur  or  branch 
line,  and  may  direct  such  owner  or  person  to  deposit  in  some 
chartered  bank  such  sum  or  sums  as  are  by  the  Board  deemed 
sufficient,  or  are  by  the  Board  found  to  be  necessary  to  defray 
all  expenses  of  constructing  and  completing  the  spur  or  branch 
line  in  good  working  order,  including  the  cost  of  the  right  of 
way,  incidental  expenses  and  damages. 

2.  The  amount  so  deposited  shall,  from  time  to  time,  be  paid 
to  the  company  upon  the  order  of  the  Board,  as  the  work  pro- 
gresses. 
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3.  The  aggregate  amount  so  paid  by  the  applicant  in  the  con-  Repayment 

,  to  owner 

struction  and  completion  of  the  said  spur  or  branch  line  shall  by  «>b»te 

on  tolls. 

be  repaid  or  refunded  to  the  applicant  by  the  company  by  way 
of  rebate,  to  be  determined  and  fixed  by  the  Board,  out  of  or  in 
prportion  to  the  tolls  charged  by  the  company  in  respect  of  the 
carriage  of  traffic  for  the  applicant  over  the  said  spur  or  branch 
line. 

4.  Until  so  repaid  or  refunded,  the  applicant  shall  have  a  J^J^ 
special  lien  for  such  amount  upon  such  branch  line,  to  be  reim-  meantime- 
bursed  by  rebate  as  aforesaid. 

5.  Upon  repayment  by  the  company  to  such  applicant  of  all  onSen^6 
payments  made  by  the  applicant  upon  such  construction,  the  said 

spur  or  branch  line,  right  of  way,  and  equipment  shall  become 
the  absolute  property  of  the  company  free  from  any  such  lien. 

6.  The  operation  and  maintenance  of  the  said  spur  or  branch  °£p{;™nch 
line  by  the  company,  shall  be  subject  to  and  in  accordance  with  J^|2JS"by 
such  order  as  the  Board  makes  with  respect  thereto,  having  due  Board- 
regard  to  the  requirements   of  the   traffic   thereon,   and  to  the 
safety  of  the  public  and  of  the  employees  of  the  company. 

7.  All  the  provisions  of  this  Act  respecting  the  construction  ^ro{;^' 
of  spur  and  branch  lines  shall  apply  to  any  spur  or  branch  line 
constructed  under  this  section.     3  E.  VII.,  c.  58,  s.  176;  6  E. 

VII.,  c.  42,  s.  14. 

This  section  first  appeared  in  the  Act  of  1903  and  embodies 
in  statutory  form  a  practice  frequently  adopted  by  railway 
companies,  where  there  is  a  prospect  of  obtaining  business  from 
some  industry  adjoining  their  line,  of  building  sidings  or  branch 
lines  to  the  factory  or  industry  (known  as  industrial  sidings), 
and  for  this  purpose  exercising  their  statutory  powers  of  ex- 
propriation, etc.,  upon  receiving  from  the  owners  of  such  in- 
dustry an  amount  sufficient  to  defray  the  cost  of  building  the 
siding  or  branch ;  the  expense  to  be  repaid  to  the  owner  by  allow- 
ing a  rebate  upon  the  freight  charges  due  in  respect  of  every 
car  of  freight  shipped  in  or  out  upon  the  siding,  such  rebate 
being  in  sums  of  one  or  two  dollars.  An  inducement  to  railway 
companies  to  enter  into  such  voluntary  arrangements  has  fre- 
quently been  an  undertaking  to  route  all  freight  as  far  as 
legally  possible  over  its  line  in  preference  to  the  lines  of  other 
companies  who  are  not  parties  to  granting  the  facilities.    As  is 
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shown  by  the  recitals  in  3  &  4  Viet.,  cap.  97,  sec.  18  (Imp.),  the 
practice  was  to  require  railway  companies  in  their  special  acts 
to  permit  individuals  to  connect  branch  lines  built  at  their  own 
expense  with  the  railway's  main  line  and  in  case  of  dispute  the 
matter  was  to  be  decided  by  the  Board  of  Trade :  ibid.  sees.  3  and 
19,  and  5  &  6  Vict.,  cap.  55,  sec.  12.  The  matter  is  now  provided 
for  in  England  by  8  Vict.,  cap.  20,  see.  70  (Imp.),  which  per- 
mits the  owners  of  property  to  lay  lines  of  railway  down  upon 
their  own  lands  or  lands  of  others  whose  consent  they  can  obtain 
and  compels  railway  companies  to  make  openings  in  their  main 
line  and  permit  a  junction  with  a  branch  line  so  constructed 
subject  to  certain  restrictions  therein  set  out.    It  has  been  de- 
cided under  the  English  Act  that  these  provisions  are  not  con- 
fined to  the  time  at  which  the  railway  is  constructing  its  line, 
but  apply  from  time  to  time  thereafter  as  occasion  may  require: 
Monkland  v.  Kirkintilloch  B.W.    Co.,   3  R.C.   273 ;  Bishop  v. 
North,  ibid.  459,  11  M.  &  W.  418 ;  that  where  a  company  have 
consented  to  an  opening  even  by  parol  they  cannot  afterwards 
revoke  their  consent :  Bell  v.  Midland  B.W.  Co.,  3  DeG.  &  J.  673; 
that  where  a  company  took  up  a  connection  already  made  with- 
out consent  they  must  replace    it  at  their   own   expense.    Cf. 
Canadian  Northern  B.W.   Co.  v.  Bobinson,  37  S.C.R.  541,  6 
Can.  Ey.  Cas.  101 ;  Portway  v.  Colne,  etc.,  B.W.  Co.,  7  Ky.  &  C. 
Tr.  Cas.  102,  and  that  where  old  fashioned  switches  appropriate 
at  the  time  have  been  installed  and  long  used  the  railway  com- 
pany if  it  wishes  to  install  improved  appliances  must  do  so  at  its 
own  expense:  Woodruff  v.  Lancashire,  etc.,  B.W.  Co.,  28  Ch.D. 
190.  In  Lancashire  Brick,  etc.,  Co.  v.  Lancashire,  etc.,  B.W.  Co.. 
(1902),  1  K.B.  381,  651,  it  was  decided  under  the  English  Act 
that  the  plaintiffs  could  not  compel  defendants  to  make  the  junc- 
tion where,  owing  to  a  heavy  grade  and  the  state  of  business  at 
the  point  suggested  for  making  the  junction,  there  were  either 
structural  difficulties  in  making  an  opening  or  difficulties  would 
arise  in  working  the  traffic  upon   the   railway.     It  will  be  ob- 
served that  the  Act  empowers  the  Board  to  do  what  the  court 
will  not  do,  namely,  supervise  the  construction  and  mainten- 
ance and  operation  of  a  railway :  Kingston  v.  Kingston  B.W.  Co.. 
28  O.R.  399,  25  A.R.  462,  and  see  1  Can.  Ry.  Cas.  296;  but  it 
may  perhaps  be  said  that  the  Board  has  machinery  for  enforc- 
ing a  decree  to  build  a  siding  that  the  court  has  not;  though 
what  is  to  happen  if  a  railway  does  not  obey  the  order  of  the 
Board  is  not  clear.     Section  427,  infra,  provides  inter  alia  that 
where  a  company  refuses  to  obey  an  order  of  the  Board  it  is  to 
be  liable  in  damages  to  any   person   aggrieved  and  to  certain 
penalties  therein  prescribed. 
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This  is  one  of  the  sections  which  by  section  8  ante,  applies  to 
steam,  electric  or  street  railways  which  are  seeking  to  cross  a 
railway  already  located  and  for  the  purpose  of  deciding  upon 
the,  desirability  of  effecting  a  crossing  they  are  all  to  be  deemed 
works  for  the  general  advantage  of  Canada.  In  Grand  Trunk 
B.W.  Co.  v.  Hamilton,  etc,  B.W.  Co.,  29  O.R.  143,  it  was  held 
that  the  corresponding  provisions  of  the  earlier  act  were  intra 
vires  of  the  Dominion  Parliament  and  that  a  crossing  might  be 
made  at  rail  level  where  permitted  by  the  Railway  Committee, 
although  such  crossings  were  expressly  forbidden  in  the  Ontario 
Statute  incorporating  the  company  which  desired  to  cross.  In 
the  earliest  Canadian  Railway  Act,  14  &  15  Vict.,  cap.  51,  sec. 
9,  the  provision  for  crossing  required  the  appointment  of  an 
arbitrator  to  determine  the  place  and  manner  of  crossing  and  the 
compensation  to  be  paid,  and  such  cases  as  Buffalo,  etc.,  B.W. 
Co.  v.  Great  Western  B.W.  Co.,  2  P.R.  88,  and  14  U.C.R.  397, 
were  decided  upon  that  section,  but  the  present  enactment  leaves 
all  these  matters  to  the  Board  and  prescribes  the  terms  upon 
which  a  crossing  is  to  be  made. 

Approval  and  Jurisdiction  of  the  Board.  The  provisions  re- 
quiring the  approval  of  the  proper  authority  are  passed  in  the 
interests  of  the  public  and  such  approval  cannot  be  waived  by 
agreement  between  the  companies.  It  is  also  a  condition  prece- 
dent to  the  exercise  of  the  right  of  crossing  and  any  attempt  to 
cross  before  such  approval  has  been  obtained  will  be  restrained 
by  injunction:  Credit  Valley  B.W.  Co.  v.  Great  Western  B.W. 
Co.,  25  Gt.  507.  For  the  principles  upon  which  the  court  will 
grant  an  interim  injunction  see  Grand  Trunk  B.W.  Go.  v.  Credit 
Valley  B.W.  Co.,  26  Gr.  572.  Nor  will  the  authority  of  a  provin- 
cial legislature  to  cross  a  Dominion  railway  take  the  place  of  an 
order  of  the  Board :  Canadian  Pacific  B.W.  Co.  v.  Northern,  etc., 
B.W.  Co.,  5  Man.  L.R.  301;  and  this  order  should  not  only  be 
applied  for,  but  obtained  before  the  work  is  begun:  ibid.  The 
order  of  the  Board  allowing  a  crossing  will  not  confer  power 
upon  a  company  to  take  private  lands  or  a  portion  of  a  highway 
for  the  purpose  of  laying  such  tracks  as  are  required  unless  the 
other  steps  required  for  the  expropriation  of  lands  or  the  use  of 
a  part  of  the  highway  are  also  taken :  City  of  Toronto  v.  Metro- 
politan B.W.  Co.,  1  Can.  Ry.  Cas.  63. 

The  order  of  the  Board  must  accurately  describe  the  lands 
over  which  the  crossing  is  to  be  made,  and  if  the  lands  are  mis- 
described  the  crossing  company  will  be  enjoined  from  proceeding 
with  the  intersection,  provided  for  by  the  order :  Grand  Trunk 
B.W.  Co.  v.  Lindsay,  Bobcaygeon  &  Pontypool  B.W.  Co.,  3  Can. 
Ry.  Cas.  174. 
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Railway  Crossings  and  Junctions. 

227.  The  railway  lines  or  tracks  of  any  company  shall  not 
cross  or  join  or  be  crossed  or  joined  by  or  with  any  railway 
lines  or  tracks  other  than  those  of  such  company,  whether  other- 
wise  within  the  legislative  authority  of  the  Parliament  of  Cana- 
da or  not,  until  leave  therefor  has  been  obtained  from  the  Board 
as  hereinafter  provided. 

2.  Upon  any  application  for  such  leave  the  applicant  shall 
submit  to  the  Board  a  plan  and  profile  of  such  crossing  or  junc- 
tion, and  such  other  plans,  drawings  and  specifications  as  the 
Board  may,  in  any  case,  or  by  regulation,  require. 

3.  The  Board  may,  by  order, — 

(a)  grant  such  application  on  such  terms  as  to  protection 
and  safety  as  it  deems  expedient ; 

(&)  change  the  plan  and  profile,  drawings  and  specifications 
so  submitted,  and  fix  the  place  and  mode  of  crossing  or  junc- 
tion; 

(c)  direct  that  one  line  of  track  or  one  set  of  lines  or  tracks 
be  carried  over  or  under  another  line  or  track  or  set  of  lines  or 
tracks ; 

(d)  direct  that  such  works,  structures,  equipment,  appliances 
and  materials  be  constructed,  provided,  installed,  maintained, 
used  or  operated,  watchmen  or  other  persons  employed,  and 
measures  taken,  as  under  the  circumstances  appear  to  the  Board 
best  adapted  to  remove  and  prevent  all  danger  of  accident, 
injury  or  damage; 

(e)  determine  the  amount  of  damage  and  compensation,  if 
any,  to  be  paid  for  any  property  or  land  taken  or  injuriously 
affected  by  reason  of  the  construction  of  such  works ; 

(/)  give  directions  as  to  supervision  of  the  construction  of 
the  works;  and, 

(g)  require  that  detail  plans,  drawings  and  specifications  of 
any  works,  structures,  equipment  or  appliances  required,  shall, 
before  construction  or  installation,  be  submitted  to  and  ap- 
proved by  the  Board. 
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4.  No  trains  shall  be  operated  on  the  lines  or  tracks  of  the  No  opera- 

, ,  ,  ,  .  .,  tion  until 

applicant  over,  upon  or  through  such  crossing  or  junction  until  authorized, 
the  Board  grants  an  order  authorizing  such  operation. 

5.  The  Board  shall  not  grant  such  last  mentioned  order  until  Board  snail 

,  see  to  com- 

satisfied  that  its  orders  and  directions  have  been  carried  out,  piiance. 

and  that  the  provisions  of  this  section  have  been  complied  with. 

6  E.  VII.,  c.  42,  s.  15. 

Compare  8  Vic,  cap.  20,  sec.  16  (Imp.).  The  general  power 
to  cross  or  join  other  railways  is  given  by  section  151  (e)  ante. 
The  former  provisions  are  to  be  found  in  sections  173  to  177  in 
the  Act  of  1888,  as  amended  by  56  Vic,  cap.  27,  55  Vic,  cap.  27. 
sec.  5,  and  58  Vic,  cap.  27,  sec.  1.  This  section  corresponds  to 
section  177  in  the  Act  of  1903  with  changes  in  the  paragraphing ; 
the  portion  in  italics  in  sub-section  1  is  new.  See  remarks  of 
Killam,  Chief  Commissioner,  in  Preston  &  Berlin  Street  B.W. 
Co.  v.  Grand  Trunk  B.W.  Co.,  6  Can.  Ry.  Cas.  142.  The  changes 
in  italics  in  sub-section  3  (c)  may  have  been  suggested  by  the 
decision  in  James  Bay  B.W.  Co.  v.  Grand  Trunk  B.W.  Co.,  37 
S.C.R.  372;  5  Can.  Ry.  Cas.  164. 

Sub-section  3  provides  in  detail  for  the  nature  of  the 
supervision  which  the  Board  is  to  exercise  and  provides  also  for 
payment  of  compensation  for  lands  taken  or  injuriously 
affected  or  damage  done  by  reason  of  the  construction  of  the 
crossing.  The  principles  upon  which  compensation  should  be 
allowed  were  discussed  in  argument  in  Be  Credit  Valley  and 
Great  Western  B.W.  Cos.,  4  A.R.  532,  but  were  not  laid  down  in 
the  judgment.  It  will  be  noted  that  this  section  does  not  deal 
with  the  actual  taking  of  the  land  required  for  the  crossing,  but 
only  with  the  place  and  mode  thereof.  The  power  to  take  the 
land  of  another  railway  company  for  the  purpose  of  making  a 
crossing  is  given  by  section  176,  ante.  Before  any  crossing 
could  be  made  the  provisions  of  this  latter  section  would  also 
have  to  be  complied  with:  Grand  Trunk  B.W.  Co.  v.  Lindsay, 
etc.,  B.W.  Co.,  supra. 

The  settled  practice  of  the  former  Railway  Committee  and 
of  the  Board  has  been  not  to  allow  any  damages  or  compensation 
for  lands  taken  or  injuriously  affected  by  the  construction  of  a 
crossingor  junction  under  this  section  or  for  interference  with 
the  business  of  the  senior  company.  It  has  been  the  settled 
practice  that  the  junior  company  applying  to  make  a 
crossing  of  or  junction  with  the  line  of  a  senior  company  should 
hear  the  expense  of  the  construction,  operation  and  maintenance 
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of  the  protective  appliances  required  by  the  Board  or  Committee 
to  be  provided  at  such  crossing  or  junction.  Merritton  Crossing 
Case,  3  Can.  Ry.  Cas.  263,  Guelph  &  Goderich  B.W.  Co.  v. 
Guelph  Radial  B.W.  Co  .  5  Can.  Ry.  Cas.  180.  The  same  rule 
applies  in  the  case  of  additional  tracks  laid  from  time  to  time 
by  the  senior  company.  St.  Hyacinthe  Crossing  Case,  7  Can.  Ry. 
Cas  294.  For  decisions  as  to  what  constitutes  the  senior  com- 
pany see  Kaiser  <&  Nokomis  Crossing  Cases,  Ibid.  297-9. 

tioSaof  ^**.  Where  the   lines   or  tracks   of  one   railway  are  inter- 

iSg  ™!i°way  sected  or  crossed  by  those  of  another,  or  upon  any  application 
hues.  £or  jeave  t0  make  any  intersection  or  crossing,  or  in  any  case 
in  which  the  tracks  or  lines  of  two  different  railways  run 
through  or  into  the  same  city,  town  or  village,  the  Board  may, 
upon  the  application  of  one  of  the  companies,  or  of  a  municipal 
corporation  or  other  public  body,  or  of  any  person  or  persons 
interested,  order  that  the  lines  or  tracks  of  such  railways  shall 
be  so  connected,  at  or  near  the  point  of  intersection  or  crossing 
or  in  or  near  such  city,  town  or  village,  as  to  admit  of  the  safe 
and  convenient  transfer  or  passing  of  engines,  cars  and  trains, 
from  the  tracks  or  lines  of  one  railway  to  those  of  another,  and 
that  such  connection  shall  be  maintained  and  used. 

2.  In  and  by  the  order  for  such  connection,  or  from  time  to 
time  subsequently,  the  Board  may  determine  by  what  company 
or  companies,  or  other  corporations  or  persons,  and  in  what  pro- 
portions, the  cost  of  making  and  maintaining  any  such  connec- 
tions shall  be  borne,  and  upon  what  terms  traffic  shall  be  there- 
by transferred  from  the  lines  of  one  railway  to  those  of  another. 
6  E.  VII.,  c.  42,  s.  15. 

This  section  was  introduced  to  set  at  rest  any  doubt  as  to 
the  power  of  the  Board  to  order  interswitching  between  the 
lines  of  two  railway  companies  after  the  decision  of  the  Board 
on  20th  July,  1905,  in  the  London  Interswitching  Case,  6  Can- 
Ry.  Cas.  327,  affirmed  in  Supreme  Court,  11th  Dec,  1906. 

puLno»Pat  229.  The  Board  may  order  the  adoption  and  use  at  any 
croUfnli  sucn  crossing  or  junction,  at  rail  level,  of  such  interlocking 
switch,  derailing  device,  signal  system,  equipment,  appliances 
and  materials,  as  in  the  opinion  of  the  Board  renders  it  safe  for 
engines  and  trains  to  pass  over  such  crossing  or  junction  with- 
out being  brought  to  a  stop.    6  E.  VII.,  c.  42,  s.  16. 
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The  junior  company  usually  bears  the  expense  of  protective 
appliances,  Lennoxville  Crossing  Case,  6  Can.  Ry.  Cas.  77. 

The  Board  has  decided  that  at  all  crossings  where  inter- 
locking appliances  have  been  ordered  since  1st  October,  1908, 
the  signalman  in  charge  at  such  crossing  should  be  regarded  as 
the  joint  employee  of  both  railway  companies,  selected  by  the 
senior  company  and  liable  to  dismissal  for  cause  upon  complaint 
or  objection  by  the  junior  company,  that  each  company  should 
bear  and  be  liable  for  all  the  loss  or  damage  suffered  or  sus- 
tained on  its  own  lines  by  its  patrons  or  employees  or  to  its 
property  by  the  negligence  of  the  joint  signalman.  Re  Inter- 
lockers,  March  30th,  1909.    4th  Annual  Report,  p.  304. 

Navigable  Waters. 

230.  No  company  shall  cause  any  obstruction  in,  or  impede  Navigation 

r  not  to  be 

the  free  navigation  of  any  river,  water,  stream  or  canal,  to,  obstructed, 
upon,  along,  over,  under,  through  or  across  which  its  railway 
is  carried.    3  E.  VII.,  c.  58,  s.  179;  51  V.,  c.  29,  s.  178,  Am. 

The  power  to  cross  navigable  waters  is  given  by  sec.  151,  sub- 
sees,  (k)  and  (I),  ante.  The  exercise  of  this  power  is,  of  course, 
subject  to  sections  230-234.  For  similar  English  provisions  see 
8  Vic,  cap.  20,  sees.  16  and  17,  and  26  &  27  Vic,  cap.  92,  sees. 
13  to  15  (Imp.).  A  navigable  river  is,  for  the  purposes  of 
navigation,  a  highway  and  the  principles  governing  the  use  of  a 
highway  by  the  public  are  largely  applicable  to  the  use  of  navi- 
gable waters.  The  subject  has  been  dealt  with  at  length  in  such 
eases  as  Reg.  v.  Betts,  16  Q.B.  1022 ;  Attorney-General  v.  John- 
son, 2  Wilson  C.C.  87 ;  Attorney-General  v.  Lonsdale,  L.R.  7  Bq. 
377,  at  p.  389 ;  Drake  v.  Sault  Ste.  Marie  Pulp  Co.,  25  A.R.  251. 
So  far  as  interference  with  navigable  water  constitutes  a 
nuisance  to  the  public  it  is  properly  the  subject  of  indictment  or 
information,  but  where  in  addition  any  private  individual  can 
show  that  he  suffers  a  special  damage  different  from  that  suffered 
by  the  public  at  large  it  may  also  be  the  subject  of  a  civil  action : 
Attorney-General  v.  Lonsdale;  Brake  v.  Sault  Ste.  Marie,  etc., 
Co.,  supra.  And  the  same  rule  applies  in  Quebec :  Bell  v.  Que- 
bec, 5  A.C.  84. 

The  right  of  access  to  the  waterway  from  riparian  lands  is 
a  private  right  which  the  owner  of  the  land  enjoys  qua  owner ; 
such  right  is  analogous  to  the  "droits  d'aeces  et  de  sortie"  recog- 
nized by  the  French  law :  Bell  v.  Quebec,  supra;  Lyon  v.  Fish- 
mongers, 1  A.C.  662;  Attorney-General  v.  Conservators,  etc.,  1 
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H.  &  M.  1.  But  this  right  of  access  is  distinct  from  the  right 
of  navigation  which  a  riparian  proprietor  may  have  upon  the 
river  in  common  with  others  and  whether  this  is  a  private  right 
for  which  an  action  of  damages  will  lie  or  one  for  compensation 
under  the  act  was  not  determined  by  these  cases  and  it  was  said 
to  be  open  in  Bell  v.  Quebec.  Where  for  a  large  part  of  the  year 
the  river  is  the  only  means  of  access  then  at  least  the  riparian 
proprietor  would  be  entitled  to  his  private  right  of  action  under 
the  Drake  Case.  The  case  of  Crandell  v.  Mooney,  23  U.C.C.P.  212, 
went  further  and  held  that  the  plaintiff,  a  steam  boat  owner, 
who  was  prevented  from  plying  his  trade  or  calling  by  obstruc- 
tions in  a  river,  had  a  private  right  of  action,  relying  for  this 
upon  Winterbottom  v.  Lord  Derby,  L.R.  2  Ex.  316 ;  and  Boss 
v.  Miles,  4  M.  &  S.  101.  The  general  subject  was  much  discussed 
in  Caldwell  v.  McLaren,  9  A.C.  392,  reversing  McLaren  v.  Cald- 
well, 5  A.R.  363,  8  S.C.R.  435,  and  overruling  Boole  v.  Dickson, 
13  U.C.C.P.  337. 

The  case  of  Bell  v.  Quebec,  supra,  further  decided  that 
whether  an  obstruction  amounts  to  an  interference  with  a  ripa- 
rian proprietor's  access  to  his  frontage  is  a  question  of  fact  to  be 
determined  by  the  circumstances  of  each  case  and  the  rights  of 
riparian  proprietors  in  this  respect  are  said  to  be  the  same  under 
both  English  and  French  law :  Miner  v.  Gilmour,  12  Moore  P.C. 
131.  The  construction  of  a  railway  upon  the  foreshore  of  a  navi- 
gable river  thereby  obstructing  the  owner 's  access  to  the  water 
gives  him  a  right  of  action  or  a  right  to  compensation  as  the  case 
may  be  even  though  the  company  leaves  openings  therein  which 
would  enable  him  to  reach  the  water :  North  Shore  B.W.  Co.  v. 
Pion,  14  A.C.  612;  Bigaouette  v.  North  Shore  B.W.  Co.,  17 
S.C.R.  363 ;  and  the  same  result  follows  where  a  riparian  owner's 
access  to  the  sea  is  cut  off :  Beg.  v.  Bynd,  16  Ir.  C.L.  29.  Where 
a  railway  company  caused  the  river  to  swell  by  the  construction 
of  its  bridge  thereby  damaging  the  plaintiff's  bridge  by  reason 
of  flood,  it  was  held  that  a  right  of  action  accrued,  but  as  the 
damage  was  done  "by  reason  of  the  railway"  the  plaintiffs  were 
limited  to  one  year  within  which  to  bring  their  action  under  sec. 
287  of  the  previous  Railway  Act:  Tingwick  v.  Grand  Trunk 
B.W.  Co.,  3  Q.L.R.  Ill ;  but  where  a  company  acting  lawfully  in 
pursuance  of  statutory  powers  and  without  negligence  caused 
damage  by  the  bursting  of  a  boom,  it  was  held  in  Ontario  that 
it  was  not  liable  therefor:  Langstaff  v.  McBae,  22  O.R.  78; 
where,  however,  damage  is  continued  for  a  considerable  period  as 
by  obstructing  free  navigation  of  the  stream  the  time  begins  to 
run  from  the  date  when  the  damage  has  ceased:  Snure  v.  Great 
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Western  B.W.  Co.  (1856),  13  U.C.R.  376.  It  is  no  defence  to  a 
railway  company  to  say  that  it  has  impeded  navigation  as  little 
as  possible  consistently  with  the  execution  of  its  works  unless, 
of  course,  the  statute  permits  an  obstruction:  ibid. 

In  Small  v.  Grand  Trunk  E.W.  Co.,  15  U.C.R.  283,  the  gen- 
eral rule  is  repeated  that  the  plaintiff  must  show  some  injury 
peculiar  to  himself  such  as  impeding  him  in  carrying  on  his 
trade  or  business  before  he  can  maintain  a  civil  action  for  an 
obstruction.  It  is  also  laid  down  in  that  case  that  it  is  a  ques- 
tion of  fact  for  a  jury  whether  the  river  is  navigable  or  not. 
Where  a  statute  authorizing  the  construction  of  a  bridge  across 
navigable  waters  prescribes  the  method  by  which  compensation 
is  to  be  obtained  that  method  must  be  followed  and  the  person 
injured  cannot  bring  an  action  for  his  damages :  St.  Andrews 
Church  v.  Great  Western  B.W.  Co.  (1862),  12  U.C.C.P.  399, 
and  a  writ  of  mandamus  to  proceed  according  to  statute  to  fix 
compensation  for  damages  caused  by  the  erection  of  a  bridge 
was  granted  where  the  company  had  refused  to  comply  with  the 
statutory  requirements  for  ascertaining  the  compensation  to  be 
paid:  Beg.  v.  Great  Western  B.W.  Co.,  14  U.C.C.P.  462.  "Where 
a  bridge  already  erected  over  a  canal  had  been  referred  to  by 
various  Acts  of  Parliament,  it  was  held  that  it  might  be  assumed 
from  these  statutory  references  to  it  that  it  was  lawfully  placed 
at  that  point,  even  though  it  could  not  be  proved  that  it  had 
been  authorized  by  the  Governor-in-Council  under  the  Railway 
Act,  C.S.C.,  cap.  66,  sees.  137  and  138 ;  Desjardins  Canal  Co.  v. 
Great  Western  B.W.  Co.,  27  U.C.R.  363. 

In  the  Yonge  Street  Bridge  Case  (G.T.B.  v.  Toronto,  and 
C.P.B.  v.  Toronto),  6  Ont.  W.R.  852,  and  10  Ont.  W.R.  483,  and 
the  Viaduct  Case  (G.T.B.  v.  Toronto,  42  S.C.R.  613) ;  it  was 
held  that  the  public  right  of  access  to  the  harbour  was  not 
extinguished  by  the  construction  of  the  railway.  Duff,  J.,  dis- 
senting. 

For  notes  on  the  construction  of  bridges  see  sees.  396  et  seq., 
infra,  and  on  the  subject  of  interference  with  water  courses  not 
navigable  and  of  flooding  lands,  see  sees.  250  and  251  and  notes, 
infra. 

231.  No  company  shall  run  its  trains  over  any  canal,   or  ^property 
over  any  navigable  water,  without  having  first  laid,  and  without  floored, 
maintaining,  such  proper  flooring  under  and  on  both  sides  of 
its  railway  track  over  such  canal  or  water,  as  is  deemed  by  the 
Beard  sufficient  to  prevent  anything  falling  from  the  railway 

19— R.L. 
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into  such  canal  or  water,  or  upon  the  boats,  vessels,  craft  or 
persons  navigating  such  canal  or  water.    3  E.  VII.,  c.  58,  s.  180. 
There  is  no  change  in  this  section  from  the  Act  of  1903 
reproducing  51  V.,  c.  29,  s.  178,  Am. 


Spans  of 
headway 
and  water- 
way. 


Operation 
of  draw. 


Proceed- 
ings for 
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navigable 
waters. 


232.  "Whenever  the  railway  is,  or  is  proposed  to  be  carried 
over  any  navigable  water  or  canal  by  means  of  a  bridge,  the 
Board  may  by  order  in  any  case,  or  by  regulations,  direct  that 
such  bridge  shall  be  constructed  with  such  span  or  spans  of  such 
headway  and  waterway,  and  with  such  opening  span  or  spans, 
if  any,  as  to  the  Board  may  seem  expedient  for  the  proper  pro- 
tection of  navigation. 

2.  The  Board  may  in  like  manner,  if  any  such  bridge  is  a 
draw  or  swing  bridge,  direct  when,  under  what  conditions  and 
circumstances,  and  subject  to  what  precautions,  the  same  shall 
be  opened  and  closed.  3  B.  VII.,  c.  58,  s.  181 ;  51  V,  c.  29, 
s.  179,  Am. 

This  section  is  the  same  as  the  Act  of  1903  with  different 
paragraphing. 

Where  under  a  previous  similar  enactment  a  swing  bridge 
was  erected  over  a  canal,  it  was  held  that  if  the  requirements  of 
railway  traffic  required  that  the  bridge  be  kept  closed  tempor- 
arily and  notice  was  given  to  an  approaching  vessel  of  this  fact, 
the  railway  company  was  not  bound  to  open  the  bridge  immedi- 
ately upon  the  vessel's  approach  and  were  not  liable  for  injury 
caused  by  the  latter  running  into  it:  Turner  v.  Great  Western 
B.W.  Co.,  6  U.C.C.P.  536,  and  see  Desjardins  Canal  Co.  v.  Great 
Western  B.W.  Co.,  27  U.C.R.  363 ;  and  where  a  plaintiff  sought 
to  have  a  swing  bridge  substituted  for  a  fixed  one,  but  a  statute 
had  been  passed  enabling  the  Railway  Commissioners  to  deal 
with  such  matters,  it  was  held  that  any  change  in  the  character 
of  the  bridge  was  a  proper  subject  for  the  Commissioners  and 
not  for  the  courts,  and  that  in  any  case  such  a  change  could  not 
be  enforced  in  a  civil  action  brought  by  the  private  individual, 
but  only  by  the  Attorney-General  acting  on  behalf  of  the  public: 
Cull  v.  Grand  Trunk  R.W.  Co.,  19  Gr.  491. 

233.  When  the  company  is  desirous  of  constructing  any 
wharf,  bridge,  tunnel,  pier  or  other  structure  or  work,  in,  upon, 
over,  under,  through,  or  across  any  navigable  water  or  canal, 
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or  upon  the  beach,  bed  or  lands  covered  with  the  waters  thereof, 
the  company  shall,  before  the  commencement  of  any  such 
work, — 

(a)  in  the  case  of  navigable  water,  not  a  canal,  submit  to  Approval 

»  bv  Govsr- 

the  Minister  of  Public  Works,  and  in  the  case  of  a  canal,  to  the  nor  in 
Minister,  for  approval  by  the  Governor-in-Council,  a  plan  and 
description  of  the  proposed  site  for  such  work,  and  a  general 
plan  of  the  work  to  be  constructed,  to  the  satisfaction  of  such 
Minister;  and 

(6)  upon  approval  by  the  Governor-in-Council  of  such  site  authorise 
and  plans,  apply  to  the  Board  for  an  order  authorizing  the  con- 
struction of  the  work,  and,  with  such  application,  transmit  to 
the  Board  a  certified  copy  of  the  order  in  council  and  of  the 
plans  and  description  approved  thereby,  and  also  detail  plans 
and  profiles  of  the  proposed  work,  and  such  other  plans,  draw- 
ings and  specifications  as  the  Board  may,  in  any  such  case,  or 
by  regulation,  require. 

2.  No  deviation  from  the    site    or    plans    approved  by  the  No  aevia- 
Governor-in-Couneil,  shall  be  made  without  the  consent  of  the 
Governor-in-Council. 

3.  Upon  any  such  application,  the  Board  may, —  Powers  of 

Board. 

(a)  make  such  order  in  regard  to  the  construction  of  such 
work  upon  such  terms  and  conditions  as  it  may  deem  expedient ; 

(&)  make  alterations  in  the  detail  plans,  profiles,  drawings 
and  specifications  so  submitted; 

(c)  give  directions  respecting  the  supervision  of  any  such 
work;  and, 

(d)  require  that  such  other  works,  structures,  equipment, 
appliances  and  materials  be  provided,  constructed,  maintained, 
used  and  operated,  and  measures  taken,  as  under  the  circum- 
stances of  each  case  may  appear  to  the  Board  best  adapted  for 
securing  the  protection,  safety  and  convenience  of  the  public. 

4.  Upon  such  order  being  granted,  the  company  shall  beCompanyto 
authorized  to  construct  such  work  in  accordance  therewith. 
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5.  Upon  the  completion  of  any  such  work  the  company  shall 
aCfob"  before  using  or  operating  the  same,  apply  to  the  Board  for  an 
byBoarff  order  authorizing  such  use  or  operation,  and  if  the  Board  is 
satisfied  that  its  orders  and  directions  have  been  carried  out 
and  that  such  work  may  be  used  or  operated  without  danger 
to  the  public,  and  that  the  provisions  of  this  section  have  been 
complied  with,  the  Board  may  grant  such  order.  3  E.  VII. 
c.  58,  s.  182. 

Section  182  in  the  Act  of  1903  is  here  reproduced  with 
changes  in  paragraphing. 

These  provisions  are  much  more  elaborate  than  those  of  sec- 
tion 181  of  the  Act  of  1888.  It  will  be  noted  that  not  only  must 
the  orders  of  the  Board  be  obtained,  but  plans  must  be  submitted 
to  the  Minister  having  charge  of  the  canal  or  of  the  navigable 
water  and  must  be  approved  of  by  the  Governor-General-in- 
Council  upon  the  recommendation  of  that  Minister.  Under  the 
former  section  the  approval  of  the  Eailway  Committee  of  the 
Privy  Council  was  all  that  was  required. 

The  Vancouver,  "Westminster  and  Yukon  Eailway  Co.  hav- 
ing applied  under  sees.  221  and  224  for  authority  to  construct 
branches  or  spurs  in  the  city  of  Vancouver,  the  question  arose, 
where  the  proposed  branch  line  or  spur  involved  the  crossing  of 
a  navigable  water,  whether  the  Board  could  authorize  such  con- 
struction before  the  approval  by  the  Governor-in-Council  of  the 
site  and  plans  of  the  work  as  required  under  sec.  233.    It  was 
held  that  while  there  was  no  doubt  that  False  Creek  and  the 
arm  of  the  sea,  as  navigable  waters,,  required  the  approval  of 
the  Governor-in-Council   of    the    site    and  plans  of  the  work 
before  it  could  be  constructed,  such  approval  was  not  a  neces- 
sary condition  precedent  to  the  granting  of  the  application  by 
the  Board.  Chief  Commissioner  Killam :  ' '  The  converse  is,  to  my 
mind,  the  case ;  the  authority  to  build  a  branch  is  a  condition 
precedent  to  the  application  for  approval  of  the  site  and  plans 
of  so  much  as  crosses  navigable  water.     In  my  opinion,  the 
granting  of  authority  by  the  Board  to  build  a  branch  does  not, 
of  itself,  relieve  a  railway  company  from  liability  to  comply 
with  the  other  provisions  of  the  Railway  Act,  it  does  not  of 
itself,  authorize  the  grading  of  the  line  across  a  highway  or 
another  railway  without  specific  leave  therefor  from  the  Board, 
though  it  is  convenient  in  many  cases  to  determine  upon  the 
one  application,  or  at  the  same  time,  whether  the  last  mentioned 
leave  should  be  given,  as  in  many  cases  circumstances 


Sec.  235]  NAVIGABLE  WATERS.  293 

applications  for  such  leave  might  well  have  to  be  considered  in 
determining  whether  the  branch  should  be  allowed,  and  the 
parties  interested  in  the  railway  or  highway  crossings  might  well 
be  heard  upon  the  original  application.  In  many  eases  it  may 
well  appear  that  the  objection  to  such  modes  of  crossing  high- 
ways or  railways  as  are  found  practicable,  are  such  that  no 
authority  should  be  given  for  the  construction  of  the  branch, 
and,  in  the  present  case,  the  Board  is  entitled  to  take  into  con- 
sideration the  extent  to  which  any  of  these  lines  would  probably 
obstruct  navigation  before  determining  the  application." 

April  10,  1907,  p.  222  Fourth  Report,  Board  of  Railway 
Commissioners  (1909). 

234.  The  Go vernor-in- Council  may,  upon  the  report  of  the  Bridges. 
Board,  authorize  or  require  any  company  to  construct  fixed  and 
permanent  bridges,  or  swing,  draw  or  movable  bridges,  or  to 
substitute  any  of  such  bridges  for  bridges  existing  on  the  line 
of  its  railway,  within  such  time  as  the  Governor-in-Council 
directs. 

2.  No  company  shall  substitute  any  swing,  draw  or  movable  consent  of 
bridge  for  any  fixed  or  permanent  bridge  already  built  and  in  council, 
constructed  without  the  previous  consent  of  the  Governor-in- 
Council.    3  E.  VII.,  c.  58,  s.  183. 

This  section  reproduces  section  183  in  the  Act  of  1903,  omit- 
ting the  provision  for  a  penalty  of  $200  for  every  day  after  the 
period  fixed  by  the  Governor-in-Council  during  which  default 
is  made,  for  which  now  see  sees.  427  and  428,  infra. 

This  section  has  been  amended,  not  only  by  substituting  the 
word  "Board"  for  the  words  "Railway  Committee,"  but  also 
by  requiring  that  the  substitution  of  a  swing,  draw  or  movable 
bridge  for  a  fixed  or  permanent  bridge  must  first  receive  the  con- 
sent of  the  Governor-in-Council.  It  was  formerly  sufficient  to 
obtain  the  consent  of  the  Railway  Committee. 

Highway  Crossings. 

235.  The  railway  may  be  carried  upon,  along  or  across  an  Railway  on 
existing  highway  upon  leave  therefor  having  been  first  obtained 
from  the  Board  as  hereinafter  authorized:  Provided  that  the 
Board  shall  not  grant  leave  to  any  company  to  carry  any  street 
railway  or  tramway,  or  any  railway  operated  or  to  be  operated 
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as  a  street  railway  or  tramway,  along  any  highway  which  is 
consent  of  within  the  limits  of  any  city  or  incorporated  town,  until  the 
«y.  company  has  first  obtained  consent  therefor  by  a  by-law  of  the 

municipal  authority  of  such  city  or  incorporated  town. 

Compare  8  Vict.,  cap.  20,  sec.  4  and  7  (Imp.),  26  &  27  Viet. 

cap.  92  (Imp.). 

Prior  to  the  Act  of  1903  the  consent  of  a  municipality  was 
not  required  in  any  case,  but  now  in  cases  of  railways  designed 
to  operate  on  streets  such  consent  must  be  obtained  and  this 
consent  must  be  by  by-law.  In  Liverpool  v.  Liverpool,  etc., 
B.W.  Co.,  35  N.S.R.  233,  reversed  in  the  Supreme  Court  3  Can. 
Ry.  Cas.  80,  it  was  held  under  a  somewhat  similar  section  that 
a  mere  resolution  of  council  would  not  take  the  place  of  a  by- 
law under  seal,  and  though  by  section  2(b)  the  word  "by-law" 
includes  a  resolution,  this  is  expressly  limited  to  by-laws  of  the 
company.  Under  former  statutes  it  had  been  decided  that  a 
by-law  was  not  necessary:  Pembroke  v.  Canada  Central  B.W. 
Co.,  3  O.R.  303 ;  and  in  Lett  v.  St.  Lawrence,  etc.  B.W.  Co.,  1 
O.R.  545,  Hagarty,  C.J.,  thought  that  acquiesence  in  a  track 
placed  upon  a  highway  might  be  assumed  from  the  length  of 
time  during  which  it  had  existed,  but  Armour,  J.,  considered 
that  if  illegally  laid  down  no  acquiescence  except  by  by-law 
could  make  it  rightful  as  against  a  person  injured.  "High- 
ways" are  defined  by  section  2  (11),  supra,  and  under  Glouces- 
ter v.  Canada  Atlantic  B.W.  Co.,  1  Can.  Ry.  Cas.  327,  334,  this 
definition  was  held  to  include  an  unopened  road  allowance. 
This  and  succeeding  sections  should  also  be  read  with  section 
151,  sub-sections  (h)  and  (I),  supra,  which  confer  power  upon 
a  railway  company  to  construct  its  works  upon,  across  and 
over  any  highway,  etc.,  or  to  temporarily  or  permanently  divert 

it. 

Constitutionality.  The  soil  in  highways  in  Canada  is  gener- 
ally vested  in  the  Crown  and  this  means  in  the  Province,  in 
whom  also  resides  the  general  power  of  legislation  respecting 
them  under  sub-sections  8  and  10  of  section  91  of  the  B.N.A.  Act: 
Be  Trent  Valley  Canal,  11  O.R.  687,  at  p.  696,  and  the  power  to 
regulate  highways  and  the  possession  of  them  are  generally 
vested  by  the  provincial  legislatures  in  the  municipalities,  see, 
for  instance,  3  Edw.  VII.,  cap.  19  (Ont.),  sees.  598  to  6d6;  but 
even  the  Crown  could  not  without  legislative  sanction,  stop  up, 
obstruct  or  permit  a  nuisance  upon  a  highway:  Beg.  v.  ttw, 
16  UC.C.P.  145,  17  U.C.C.P.  443;  Nash  v.  Glover,  24  Crr.  ^», 
nor  can  a  municipality  by  virtue  of  its  ordinary  powers  contei ■» 
franchise  or  right  to  make  an  onerous  use  of  the  highway  up 
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individuals  or  a  corporation:  Be  Toronto  and  Toronto  Street 
B.W.  Co.,  22  O.R.  374,  at  p.  396 ;  Davis  v.  New  York,  14  N.Y. 
506 ;  or  authorize  or  itself  create  a  nuisance  upon  it  unless  the 
legislature  has  expressly  conferred  such  a  power:  Cline  v. 
Cornwall,  21  Gr.  129 ;  Be  Toronto  and  Toronto  Street  B.W.  Co., 
supra.  As  railways  on  highways  have  been  held  to  be  a  nuisance 
and  subject  to  indictment  unless  parliamentary  sanction  has 
been  obtained  (Beg.  v.  Charlesworth,  16  Q.B.,  1012,  Beg.  v. 
Longton  Gas  Co.,  2  E.  &  B.  651;  Sadler  v.  South  Staffordshire, 
etc.,  B.W.  Co.,  23  Q.B.D.  17;  Magee  v.  London,  etc.,  B.W.  Co., 
6  Gr.  170;  Bobertson  v.  Halifax  Coal  Co.,  20  N.S.R.  517),  it 
follows  that  there  must  be  some  power  in  the  Dominion  Parlia- 
ment to  authorize  the  partial  occupation  of  a  highway  by  rail- 
ways or  otherwise  such  occupation  would  be  illegal.  This  power 
is  to  be  found  in  section  91,  sub-section  10  of  the  B.N.A.  Act, 
which  empowers  Parliament  to  legislate  in  respect  of  railways 
declared  to  be  for  the  general  advantage  of  Canada  or  of  two 
or  more  provinces.  Where  this  is  the  case  Parliament  has  jur- 
isdiction even  over  matters  which  otherwise  would  be  subject 
only  to  provincial  legislation :  Lef roy  Legislative  Power  in  Can- 
ada 393;  Be  Canadian  Pacific  B.W.  Co.  and  York,  1  Can.  Ry. 
Cas.  at  p.  52 ;  Grand  Trunk  B.W.  Co.  v.  Attorney-General,  at  p. 
68,  (1907)  A.C.  65,  7  Can.  Ry.  Cas.  472. 

Where  Parliament  or  a  legislature  having  the  necessary  con- 
stitutional power,  authorizes  an  interference  with  the  streets  of 
a  municipality  its  right  is  supreme  and  the  municipality  cannot 
object  even  though  there  is  no  provision  for  supervision  of  the 
works  by  it  and  no  provision  for  compensation :  Standard  Light, 
etc.,  Co.  v.  Montreal,  Q.R.  10  S.C.  209,  5  Q.B.  558 ;  Cleveland  v. 
Melbourne,  26  L.C.  Jr.  1 ;  Bell  v.  Westmount,  Q.R.  15  S.C.  580 ; 
Corporation  of  City  of  Toronto  v.  Bell  Telephone  Co.,  (1905) 
A.C.  52,  nor  need  it  obtain  the  consent  of  other  companies  or  in- 
dividuals who  may  be  affected  or  injured:  Bristol,  etc.,  Co.  v. 
National  Telephone  Co.  (1899),  2  Ch.  283. 

Statutory  Bequirements.  Until  a  railway  company  has  ful- 
filled all  statutory  requirements,  it  cannot  enter  upon  highways 
or  run  its  trains  over  it :  West  v.  Parkdale,  7  O.R.  270,  8  O.R.  59, 
12  A.R.  393,  12  S.C.R.  250 ;  Parkdale  v.  West,  12  A.C.  602,  and 
the  fact  that  no  appreciable  injury  will  result  is  no  excuse  for 
non-compliance  with  this  general  rule :  Attorney-General  v.  Lon- 
don, etc.,  B.W.  Co.  (1899),  1  Q.B.  72,  (1900),  1  Q.B.  78,  but 
when  all  preliminaries  have  been  observed  the  company  is  not 
responsible  for  any  damages  to  individuals  which  may  result 
unless  it  appear  from  the  terms  of  the  statute  that  compensation 
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is  to  be  paid:  Casgrain  v.  Atlantic,  etc.,  B.W.  Co.  (1895)  AC 
282.     The  following  requirements  are  laid  down  in  the  Act'— 

1.  By  section  154,  ante,  the  company  must  restore  the  high- 
way as  nearly  as  possible  to  its  former  state  or  put  it  in  such  a 
state  as  not  materially  to  impair  its  usefulness. 

2.  By  section  155  it  must  do  as  little  damage  as  possible  and 
make  full  compensation  "in  the  manner  prescribed  herein"  for 
all  damage. 

3.  By  the  present  section  it  must  obtain  leave  from  the  Board. 

4.  And,  in  cases  where  it  is  to  operate  as  a  street  railway,  of 
the  municipality. 

5.  It  must  turn  the  highway  during  the  works  as  provided  by 
sub-section  2,  infra. 

6.  The  top  of  the  rail  must  not  be  more  than  one  inch  above 
or  below  any  highway  which  it  crosses  on  the  level ;  section  236. 

7.  Plans  and  profiles  of  the  proposed  crossing  must  be  filed 
and  approved  by  the  Board;  section  237. 

8.  Any  highway  crossed  by  an  overhead  track  must  comply 
with  section  238. 

9.  Any  highway  carried  over  a  railway  must  comply  with 
section  241. 

10.  The  slope  of  approaches  to  crossings  must  not  exceed  one 
foot  in  twenty  without  leave  of  the  Board  and  must  be  fenced; 
section  242. 

11.  Signboards  must  be  placed  as  prescribed  by  section  243. 

12.  Trains  in  approaching  level  crossings  must  ring  a  bell  or 
sound  a  whistle  at  least  80  rods  before  reaching  it ;  section  274. 

13.  Trains  passing  through  thickly  peopled  portions  of  any 
city,  town  or  village  or  over  a  crossing  where  an  accident  has 
happened  subsequent  to  1st  January,  1905,  must  not  exceed  ten 
miles  an  hour  unless  the  track  is  fenced  in  the  manner  prescribed 
by  the  Act  or  an  order  of  the  Board  for  protection  has  been 
complied  with ;  section  275.  Amended  8-9  Edw.  VII.  cap.  32,  9 
Edw.  VII.  cap.  50. 

14.  Trains  moving  reversely  over  a  highway  in  cities,  towns 
or  villages  must  have  a  person  stationed  at  the  foremost  part  of 
the  train;  section  276. 

15.  Trains  must  not  stand  on  crossings  more  than  five  minutes 
without  being  cut;  section  279. 

Supervision.  It  should  be  noted  that  "where  work  is  to  be 
done  on  highways  subject  to  the  supervision  of  some  municipal 
officer  the  latter  cannot  by  his  approval  waive  compliance  with 
statutory  requirements :  Joyce  v.  Halifax  Street  B.W.  Co.,  24 . 
N.S.R.  113,  22  S.C.R.  258;  Bonn  v.  Bell  Telephone  Co.,  20  O.E. 
696. 
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Compensation.  As  the  soil  and  freehold  in  highways  are 
vested  in  the  Crown  in  the  right  of  the  province  (Be  Trent  Val- 
ley Canal,  11  O.E.  687,  at  p.  696)  a  municipality  would  have  no 
right  to  compensation  for  the  value  of  the  land  occupied  by  a 
railway  company:  Canada  Atlantic  B.W.  Co.  v.  Ottawa,  1  Can. 
Ey.  Cas.  298,  305 ;  and  though  they  may  have  a  property  in  the 
materials  composing  the  roadway  they  cannot  in  the  absence  of 
express  enactment  claim  payment  for  such  as  have  been  inter- 
fered with  or  actually  removed:  Sidney  v.  Young,  (1898)  A.C. 
457,  nor  can  they  claim  to  be  indemnified  because  the  railway 
works  render  it  more  difficult  to  reach  a  sewer  that  may  have 
been  beneath  them:  Birkenhead  v.  London,  etc.,  B.W.  Co.,  15 
Q.B.D.  572 ;  where,  however,  a  railway  company  without  lawful 
authority  removes  gravel  from  a  road  allowance  it  may  be  sued 
for  the  trespass  committed:  Brock  v.  Toronto,  etc.,  B.W.  Co.,  37 
U.C.E.  372.  Cited  in  Louise  v.  Canadian  Pacific  B.W.  Co.,  3 
Can.  Ey.  Cas.  65.  For  a  discussion  of  the  subject  of  compensa- 
tion to  individuals  see  notes  to  section  237,  sub-section  3,  infra. 

Who  May  Sue  or  Indict — Attorney-General.  "Where  a  com- 
pany is  proceeding  to  cross  a  highway  without  lawful  authority 
the  Attorney-General  acting  on  behalf  of  the  public  is  the  pro- 
per person  to  take  action  to  restrain  the  nuisance  thereby 
created:  Attorney-General  v.  London,  etc.,  B.W.  Co.  (1899),  1 
Q.B.  72,  (1900),  1  Q.B.  78;  Begina  v.  Grand  Trunk  B.W.  Co., 
15  U.C.E.  121 ;  Joyce  v.  Halifax  Street  B.W.  Co.,  24  N.S.E.  113 ; 
Attorney-General  v.  Toronto  Street  B.W.  Co.,  14  Gr.  673. 

The  Municipality.  A  municipality  by  virtue  of  its  control  of 
streets  has  apparently  a  general  right  to  restrain  any  company 
illegally  seeking  to  occupy  them:  Joyce  v.  Halifax  Street  B.W. 
Co.,  supra,  and  would  also  be  entitled  to  a  declaration  as  to 
whether  that  company  had  any  right  to  obstruct  or  occupy 
them:  Gooderham  v.  Toronto,  21  O.E.  120,  19  A.E.  641;  Toronto 
v.  Lorsch,  24  O.E.  227;  Gloucester  v.  Canada  Atlantic  B.W.  Co., 
1  Can.  Ey.  Cas.  327,  334,  and  this  is  especially  the  case  where 
the  railway  has  entered  into  an  agreement  with  a  municipality 
which  has  been  confirmed  by  statute,  as  to  the  manner  in  which 
the  streets  shall  be  occupied.  In  fact  in  such  a  case  it  has  been 
held  that  though  an  information  by  the  Attorney-General  to 
enforce  the  statutory  restrictions  was  proper,  yet  the  municipal- 
ity was  a  necessary  party:  Attorney-General  v.  Toronto  Street 
B.W.  Co.,  14  Gr.  673,  and  see  15  Gr.  187.  In  Fenelon  Falls  v. 
Victoria  B.W.  Co.,  29  Gr.  4,  it  was  laid  down  that  by  virtue  of 
the  Municipal  Act  there  is  such  power  of  management  control, 
etc.,  bestowed  upon  municipalities  and  such  a  responsibility  cast 
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upon  them  as  to  justify  them  in  intervening  on  behalf  of  the 
inhabitants  for  the  preservation  of  their  rights. 

Individuals.  The  right  of  individuals  to  recover  damages  or 
compensation  is  dealt  with  under  section  237  (3),  infra.  It  will 
be  sufficient  here  to  say  that  an  individual  may  apply  for  an 
injunction  for  failure  to  comply  with  statutory  requirements 
where  he  can  show  an  injury  peculiar  to  himself:  Hendrie  v 
Toronto,  etc.,  B.W.  Co.,  26  O.R.  667,  27  O.R.  46,  or  he  may 
recover  damages  for  injuries  so  sustained:  Sibbald  v.  Grand 
Trunk  B.W.  Co.,  19  O.R.  164,  18  A.R.  184,  20  S.C.R.  259;  West 
v.  Parkdale,  supra;  Brodeur  v.  Boxton  Falls,  11  R.L.  447; 
Whitefield  v.  Atlantic,  etc.,  R.W.  Co.,  33  L.C.J.  24. 

Opening  Highways  Across  Railways.  If  a  railway  has  con- 
structed its  line  across  an  unopened  road  allowance  the  munici- 
pality can  compel  it  to  remove  its  fence  so  that  the  road  may  he 
opened  up ;  and  it  is  not  necessary  that  a  by-law  to  do  this  should 
be  passed :  a  mere  direction  to  the  proper  officer  to  open  the  road 
will  suffice :  Gloucester  v.  Canada  Atlantic  B.W.  Co.,  1  Can.  Ey. 
Cas.  327,  334,  but  in  St.  Liboire  v.  Grand  Trunk  B.W.  Co.,  16 
L.C.R.  198, 1  L. C.L.J.  54,  it  was  decided  that  a  municipality  has 
no  right  to  open  a  new  road  across  a  track  already  constructed. 
See  also  Beid  v.  Canada  Atlantic  B.W.  Co.,  4  Can.  Ry.  Cas.  272. 

Where  a  road  was  shown  on  a  registered  plan  before  the  con- 
struction of  the  railway,  but  was  not  adopted  by  the  city  and 
was  never  opened  or  used  it  is  not  a  highway  within  the  meaning 
of  the  Act  and  the  city  cannot  compel  the  railway  to  allow  a 
crossing:  Toronto  v.  Grand  Trunk  B.W.  Co.,  2  O.W.R.  3, 
reversed  4  O.W.R.  491 :  See  Township  of  Caldwell  v.  Canadian 
Pacific  B.W.  Co.,  9  Can.  Ry.  Cas.  497. 

The  Board  has  no  power  to  compel  railway  companies  to 
open  up  highways  across  their  lands.  The  function  of  the 
Board  under  section  237,  infra,  is  to  give  leave  to  a  municipality 
or  other  party  having  power  to  open  up  new  highways  todo 
this  across  a  railway.  This  legislation  is  based  upon  the  view 
that  railway  companies'  land  has  been  devoted  to  a  statutory 
use,  and  that  in  the  absence  of  statutory  provision  thereforthe 
municipality  or  other  road  authority  could  not  construct  a  high- 
way over  the  railway  lands.  'Re  Application  of  Village  of  Man- 
ville,  Alberta,  for  crossing  the  Canadian  Northern  Ry.  Co's.  line 
of  railway.    Feb.  13th,  1908,  4th  Annual  Report,  p.  238. 

The  Company  is  at  liberty  but  not  obliged  to  construct  the 
crossing  or  leave  may  be  given  to  the  municipal  or  other  hody 
having  authority  to  open  up  a  highway  across  private  property 
without  the  consent  of  the  owner.  In  the  latter  case  the  rail- 
way company  is  under  no  more  obligation  to  bear  the  expense 
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than  a  private  owner  would  be.    Be  Neelon  Highway  Crossing, 
4th  Annual  Report,  p.  194. 

See  also  High  River  et  al.  v.  Canadian  Pacific  B.W.  Co.,  6 
Can.  Ry.  Cas.  344 ;  Village  of  Weston  v.  Grand  Trunk  and  Can- 
adian Pacific  By.  Cos.,  7  Can.  Ry.  Cas.  79. 

Use  of  Streets.  Where  a  company  is  authorized  to  lay  rails 
upon  a  highway  it  may  in  the  absence  of  express  provision  to  the 
contrary,  lay  its  rails  closer  to  one  side  than  the  other  though 
such  action  may  be  to  the  greater  prejudice  of  the  owners  of  pro- 
perty on  one  side  of  the  street:  Attorney-General  v.  Montreal, 
etc.,  B.W.  Co.,  1  L.N.  580 :  Bobertson  v.  Chatham,  etc.,  B.W.  Co., 
7  Can.  Ry.  Cas.  96.  In  Montreal  v.  Montreal,  etc.,  B.W.  Co., 
(1903)  A.C.  482,  where  a  company  was  bound  to  remove  snow 
from  its  tracks  on  the  streets,  but  nothing  was  said  about 
depositing  it  on  the  rest  of  the  street,  it  was  held  that  the  com- 
pany had  the  right  to  do  so ;  but  where  a  company  sweeping  the 
snow  from  its  tracks  was  required  by  statute  to  carry  it  away 
from  the  rest  of  the  street,  it  was  compelled  to  indemnify  the 
city  against  damages  caused  by  its  remaining  on  the  rest  of  the 
road:  Toronto  v.  Toronto  B.W.  Co.,  24  S.C.R.  589;  Mitchell  v. 
Hamilton,  2"  O.L.R.  58.  In  Hollinger  v.  Canadian  Pacific  B.W. 
Co.,  21  O.R.  705,  20  A.R.  244,  Sir  George  Burton,  at  pp.  254, 
et  seq.,  questions  the  right  of  railways  to  occupy  any  part  of  the 
highway  with  tracks  for  their  sidings ;  but  this  view  has  not 
been  adopted  in  other  cases  in  which,  if  that  had  been  the  law, 
the  liability  of  the  company  would  have  been  clear,  such  as 
Hurdman  v.  Canada  Atlantic  B.W.  Co.,  29  S.C.R.  632,  and  Lake 
Erie,  etc.,  B.W.  Co.  v.  Barclay,  30  S.C.R.  360,  Sir  George  Bur- 
ton's remarks  were  based  upon  the  wording  of  R.S.C.  (188B)  cap. 
109,  sees.  12  (2)  and  25  (7),  which  was  the  Railway  Act  then 
under  discussion,  but  it  is  to  be  noted  that  under  the  interpreta- 
tion clauses  of  the  Act  of  1903  and  the  present  Act  the  term  "the 
railway"  used  in  this  section  includes  "sidings"  and  is  in  every 
way  much  wider  than  the  definition  of  the  same  words  under 
R.S.C.  (1886),  cap.  109,  sec.  4(f).  Any  difficulty  which  might 
have  existed  at  the  time  of  Sir  George  Burton's  remarks  has 
since  disappeared.  For  a  further  discussion  of  this  subject  see 
an  article  in  21  Can.  Law  Times  at  pp.  477,  et  seq. 

Where  a  railway  is  authorized  by  law  to  run  its  cars  upon  the 
streets  it  has  not  such  an  exclusive  right  over  that  part  of  the 
highway  occupied  by  its  tracks  as  to  require  others  lawfully 
using  the  streets  to  keep  out  of  the  way  of  its  cars  at  all  hazards 
and  persons  necessarily  or  properly  upon  or  crossing  the  tracks 
are  entitled  to  assume' that  cars  will  be  driven  prudently  and 
moderately  and  not  at  such  an  excessive  rate  of  speed  as  will 
render  the  occurrence  of  an  accident  probable :  Ewing  v.  Toronto 
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B.W.  Co.,  24  O.K.  694;  Gosnell  v.  Toronto  B.W.  Co.,  21  A.R 
553,  24  S.C.R.  582 ;  see  also  Rattee  v.  Norwich,  etc.,  Co.  18  T  L 
R.  562 ;  but  a  company  lawfully  authorized  to  lay  and  use  tracks 
upon  a  street  has  by  law  a  superior  right  of  use  and  will  be 
entitled  to  damages  from  any  one  who  unlawfully  obstructs  them 
in  such  use ;  as  where  defendants  were  moving  a  house  along  a 
street  and  blocked  plaintiff's  line  thereby  causing  injury 
Toronto,  etc.,  B.W.  Co.  v.  Dollery,  12  A.R.  679. 

Highway  2.  The  company  shall,  before  obstructing  any  such  highway 

open.  ep     by  its  works,  turn  the  highway  so  as  to  leave  an  open  and  good 

passage  for  carriages,  and,  on  completion  of  the  works,  restore 

the  highway  to  as  good  a  condition  as  nearly  as  possible  as  it 

originally  had. 

Compare  8  Vict.  cap.  20,  sees.  53  and  54  (Imp.). 

Substituted  Road.  This,  like  other  statutory  duties,  may  be 
enforced  by  mandamus ;  or  where  the  action  is  taken  on  behalf  of 
the  public,  by  indictment:  Beg.  v.  Birmingham,  etc.,  B.W.  Co., 
3  Q.B.  223 ;  Beg.  v.  North  of  England  B.W.  Co.,  9  Q.B.  315;  and 
it  is  no  answer  to  a  mandamus  to  plead  that  in  order  to  sub- 
stitute another  road  the  company  will  have  to  obtain  additional 
lands.  This  was  laid  down  in  England  even  though  the  com- 
pany's statutory  right  to  take  lands  had  expired:  Beg.  v.  Birm- 
ingham, etc.,  B.W.  Co.,  2  Q.B.  47 ;  but  if  a  company  has  per- 
manently leased  its  line  to  another  railway,  no  mandamus  will 
be  granted :  Be  Bristol,  etc.,  B.W.  Co.,  3  Q.B.D.  10.  Under  the 
corresponding  English  section  it  has  been  held  that  it  applies 
equally  to  a  temporary  as  to  a  permanent  obstruction:  Attor- 
ney-General v.  Barry  Docks  Co.,  35  Ch.  D.  573,  and  see  Tanner 
v.  South  Wales  B.W.  Co.,  5  E.  &  B.  618;  but  a  special  act  con- 
ferring similar  powers  may,  of  course,  be  so  worded  that  a  com- 
pany is  not  bound  to  substitute  a  new  road  for  one  with  which 
it  has  interfered :  Tanner  v.  South  Wales  B.W.  Co.,  5  E.  &  B. 
618.  Generally,  however,  a  company  is  not  relieved  from  mak- 
ing a  substituted  road  even  though  there  may  be  an  existing 
road  as  convenient  as  any  such  substituted  road  may  be:  Attor- 
ney-General v.  Great  Northern  B.W.  Co.,  4  DeG.  &  S.  75.  Where 
the  effect  of  a  company's  works  is  to  cut  off  all  access  to  a  road 
from  adjoining  property  an  equally  convenient  means  of  access 
in  the  nature  of  a  substituted  road  must  be  furnished:  Bay  v. 
Glasgow,  etc.,  B.W.  Co.,  1  Ct.  of  Sess.  Cases,  4th  Ser.  1191.  In 
Scotland  it  has  been  held  that  a  company  is  not  bound  to  repair 
such  substituted  road  though  it  may  have  to  repair  any  bridges 
on  it  that  it  may  have  built :  Perth  v.  Kinnould,  10  Ct.  of  Sess. 
(3rd  Series)   874,  but    in    Ontario    where  a  stream  had  been 
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diverted  and  a  new  bridge  built  by  the  railway  which  was  not 
upon  the  railway  line,  it  was  held  that  there  was  no  duty  on  the 
part  of  the  company  to  repair  the  bridge :  Peterboro  v.  Grand 
Trunk  R.W.  Co.,  1  Can.  Ry.  Cas.  494,  497.  In  England  where 
a  highway  has  been  closed  and  a  new  one  substituted  the  por- 
tion of  the  old  highway  so  closed  becomes  extinguished  as  a 
highway:  Melksham,  etc.,  Council  v.  Gay,  18  Times  L.R.  358; 
following  Salisbury  v.  Great  Northern  R.W.  Co.,  5  C.B.N.S.  174. 

Temporary  Obstruction.  "Where  work  is  necessarily  being 
done  upon  a  street  which  causes  an  obstruction,  a  person  who  is 
injured  because  of  its  want  of  repair  cannot  recover  where  the 
work  is  being  done  in  the  usual  way  and  without  undue  delay ; 
particularly  if  there  is  to  the  knowledge  of  the  person  injured 
a  safe  way  close  at  hand:  Keachie  v.  Toronto,  22  A.R.  371,  the 
general  rule  being  that  where  harm  results  to  anyone  through 
the  performance  of  what  is  authorized  by  law  it  is  damnum 
absque  injuria  where  ordinary  skill  and  care  are  shown  in  the 
performance  of  the  work :  Atkin  v.  Hamilton,  24  A.R.  389,  at  p. 
390,  reversing  28  O.R.  229;  and  this  case  decides  that  even  if 
during  operations  there  is  no  safer  road  provided,  that  is  not  of 
itself  evidence  of  want  of  care  and  skill. 

Restoring  Road.  Under  the  original  Railway  Act,  14  &  15 
Vict.,  cap.  51,  sec.  12,  it  was  thought  by  the  court  though  not 
then  decided,  that  it  was  quite  proper  for  a  railway  company  to 
permanently  divert  a  highway  and  that  it  was  not  bound  when 
its  railway  had  been  completed  to  replace  the  old  highway: 
Fredericksburg  v.  Grand  Trunk  R.W.  Co.,  5  Gr.  555 ;  but  where 
in  the  course  of  construction  a  ditch  was  left  alongside  a  high- 
way to  take  off  water,  it  was  held  that  being  a  source  of  danger 
the  company  was  bound  to  cover  it  so  as  to  restore  the  highway 
as  nearly  as  possible  to  its  former  state  of  safety,  and  not  having 
done  so  it  was  liable  to  a  person  who  had  been  injured:  Fair- 
banks v.  Great  Western  R.W.  Co.,  35  U.C.R.  523.  "Where  a  city 
was  empowered  to  authorize  certain  railway  works  upon  high- 
ways which  it  did,  but  it  was  found  that  in  course  of  executing 
them  a  pool  of  stagnant  water  would  necessarily  be  created,  it 
was  held  to  be  no  ground  for  compelling  the  company  to  desist 
or  else  fill  in  the  space  occupied  by  the  water:  Kingston  v. 
Grand  Trunk  R.W.  Co.,  8  Gr.  535. 

3.  Nothing  in  this  section  shall  deprive  any  such  company  of  nights 
rights  conferred  upon  it  by  any  Special  Act  of  the  Parliament aaTe 
of  Canada,  or  amendment  thereof,  passed  prior  to  the  twelfth 
day  of  March,  one  thousand  nine  hundred  and  three.     3  Bdw. 
VII.  c.  58,  s.  184. 
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Level.  236.  Whenever  the  railway  crosses  any  highway  at  rail  level 

whether  the  level  of  the  highway  remains  undisturbed  or  is 
raised  or  lowered  to  conform  to  the  grade  of  the  railway,  the 
top  of  the  rail  may,  when  the  works  are  completed,  unless  other- 
wise directed  by  the  Board,  rise  above  or  sink  below  the  level  of 
the  highway  to  the  extent  of  one  inch  without  being  deemed  an 
obstruction.  3  Bdw.  VII.  c.  58,  s.  185 ;  51  V,  c.  29,  s.  184,  Am. 
The  corresponding  section  in  the  Act  of  1888  was  prohibi- 
tive in  form  requiring  that  the  rail  should  not  be  more  than  one 
inch  above  or  below  the  roadway.  In  its  present  form  it  merely 
provides  that  if  not  more  than  one  inch  above  or  below  the  road 
it  shall  not  be  deemed  to  be  an  obstruction.  The  inference,  of 
course,  is  that  if  more  than  one  inch  above  or  below,  an  obstruc- 
tion is  created,  but  that  is  not  so  stated  and  it  would  probably  be 
a  question  of  fact  in  each  case  in  which  the  limit  of  one  inch  was 
exceeded.  As  many  ruts  in  the  ordinary  country  road  are  more 
than  one  inch  deep  it  is  quite  conceivable  that  a  rail  might  be 
more  than  that  below  the  level  without  furnishing  evidence  that 
it  created  such  an  obstruction  as  to  amount  to  a  nuisance  upon 
the  highway.  Even  under  the  former  section  it  was  decided  that 
where  an  accident  occurred  at  a  crossing  through  a  horse  run- 
ning away  whereby  the  wagon  was  broken  the  mere  fact  that 
the  rails  protruded  more  than  one  inch  did  not  furnish  a  cause 
of  action  unless  in  the  opinion  of  the  jury  that  had  been  the 
cause  of  the  accident :  Thompson  v.  Great  Western  B.W.  Co.,  24 
U.C.C.P.  429. 

Altering  the  Level  of  a  Street.  Under  a  power  to  run  along 
a  highway  a  railway  would  have  no  right  to  alter  the  level  of  it: 
Wood  v.  Carleton  Branch  B.W.  Co.,  14  N.B.E.  244. 

erossin1  of       ^"  Upon  any  application  for  leave  to  construct  a  railway 
highway.    Up0I1)  along  or  across  any  highway,  or  to  construct  a  highway 
along  or  across  any  railway,  the  applicant  shall  submit  to  the 
Board  a  plan  and  profile  showing  the  portion  of  the  railway 
and  highway  affected. 
BpWrdrsof  2.   The   Board  may,  by   order,    grant   such  application  in 

whole  or  in  part  and  upon  such  terms  and  conditions  as  to  pro- 
tection, safety  and  convenience  of  the  public  as  the  Board  deems 
expedient,  or  may  order  that  the  railway  be  carried  over,  under 
or  along  the  highway,  or  that  the  highway  be  carried  over, 
under  or  along  the  railway,  or  that  the  railway  or  highway  be 
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temporarily  or  permanently  diverted,  or  that  such  other  work 
be  executed,  watchmen  or  other  persons  employed,  or  measures 
taken  as  under  the  circumstances  appear  to  the  Board  best 
adapted  to  remove  or  diminish  the  danger  or  obstruction,  in 
the  opinion  of  the  Board  arising  or  likely  to  arise  in  respect  of 
the  granting  of  the  application  in  whole  or  in  part  in  connection 
with  the  crossing  applied  for,  or  arising  or  likely  to  arise  in 
respect  thereof  in  connection  with  any  existing  crossing. 

3.  When  the  application  is  for  the  construction  of  the  rail-  as  to  land 
way  upon,  along  or  across  a  highway,  all  the  provisions  of  law  re<yured- 
at  such  time  applicable  to  the  taking  of  land  by  the  company, 

to  its  valuation  and  sale  and  conveyance  to  the  company,  and 
to  the  compensation  therefor,  shall  apply  to  the  land,  exclusive 
of  the  highway  crossing,  required  for  the  proper  carrying  out 
of  any  order  made  by  the  Board. 

4.  The  Board  may  exercise  supervision  in  the  construction  supervi- 
of  any  work  ordered  by  it  under  this  section,  or  may  give  direc- 
tions respecting  such  supervision. 

5.  When  the  Board  orders  the  railway  to  be  carried  over  or  Details  to 
under  the  highway,  or  the  highway  to  be  carried  over  or  under  proved  by 

Board. 

the  railwajr,  or  any  diversion  temporarily  or  permanently  of  the 
railway  or  the  highway,  or  any  works  to  be  executed  under  this 
section,  the  Board  may  direct  that  detailed  plans,  profiles,  draw- 
ings and  specifications  be  submitted  to  the  Board. 

6.  The  Board  may  make  regulations  respecting  the  plans,  ^jguia- 
profiles,  drawings  and  specifications  required  to  be  submitted  Board, 
under  this  section."    8-9  Edw.  VII.  c.  32,  s.  4. 

Sections  237  and  238  in  the  Act  of  1906,  as  amended  and  re- 
enacted  by  8-9  Edw.  VII.  c.  32,  sections  4  and  5. 

The  word  "existing"  which  formerly  appeared  in  the  corres- 
ponding sections  before  "highway"  and  "railway"  has  been 
deleted.  Throughout  this  and  the  next  section  power  is  given 
by  the  amendment  of  19~09  expressly  to  direct  the  railway  to  be 
carried  over,  under  or  along  the  highway,  the  latter  amendment 
was  probably  introduced  in  consequence  of  an  objection  made 
to  the  jurisdiction  of  the  Board  to  order  elevation  of  tracks  in 
Toronto  Viaduct  Case,  4th  Annual  Report  (1909),  p.  292.  Other 
amendments  in  section  237  are  shewn  in  italics. 
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Even  where  the  plans  for  passing  over  a  highway  have  been 
approved,  this  does  not  empower  a  railway  company  to  enter 
on  or  injuriously  affect  the  lands  of  private  parties  affected  by 
the  works  until  the  usual  notices  of  expropriation  have  been 
given  and  proper  compensation  has  been  made :  Parkdale  v. 
West,  12  A.C.  602,  and  the  existence  of  a  municipal  by-law 
approving  of  the  work,  did  not  dispense  with  the  prior  per- 
formance of  these  statutory  conditions:  Hendrie  v.  Toronto 
etc.,  B.W.  Co.,  26  O.R.  667,  27  O.R.  46.  Apparently  under  the 
present  enactment,  these  cases  still  apply.  In  the  case  of  West 
v.  Parkdale,  12  S.C.R.  250,  the  Supreme  Court  discussed  the 
question  whether  the  railway  companies  could  delegate  to  a 
municipality,  the  power  conferred  upon  the  former  to  expro- 
priate lands  necessary  for  the  alteration  of  a  highway,  but 
held  upon  the  facts,  that  in  this  case  the  former  was  not  acting 
as  agent  of  the  railways.  This  point,  however,  was  not  touched 
upon  by  the  Privy  Council  in  its  judgment. 

Construction  of  Highways  across  Railways.  As  pointed  out 
in  the  notes  to  section  235  the  power  of  the  Board  is  permissive 
only  except  where  a  public  right  of  crossing  exists.  In  Grand 
Trunk  B.W.  Co.  v.  Toronto,  1  Can.  Ry.  Cas.  82,  Meredith,  J., 
decided  that  though  the  provincial  legislature  could  alone  con- 
fer power  upon  a  municipality  to  acquire  land  for  making  a 
street,  such  legislation  was,  in  cases  where  it  desired  to  cross  land 
occupied  by  the  tracks  of  a  Dominion  railway  subject  to  the 
supervision  of  the  Federal  Parliament  and  in  St.  Liboire  v. 
Grand  Trunk  B.W.  Co.,  16  L.C.R.  198,  1  L.C.L.J.  54;  Beid  v. 
Canada  Atlantic,  supra,  sec.  235,  it  was  decided  that  apart  from 
the  provisions  of  any  federal  enactment,  a  municipality  had  no 
power  to  decide  how  a  new  highway  should  cross  a  Dominion 
railway.  Where,  however,  a  railway  passes  over  an  unopened 
road  allowance,  the  municipality  may  direct  that  it  be  opened 
and  may  compel  the  railway  company  to  take  down  its  fences 
which  lie  across  the  road:  Gloucester  v.  Canada  Atlantic  B.W. 
Co.,  1  Can.  Ry.  Cas.  327,  334. 

Temporarily  or  Permanently  Diverted.  See  notes  to  sub-sec- 
tion 235,  sub-section  2,  ante.  In  the  Tonge  Street  Bridge  Case, 
6  O.W.R.  853,  10  O.W.R.  483,  it  was  held  that  similar  provisions 
in  section  187  in  the  Act  of  1888  though  disjunctive  in  torm 
might  be  taken  advantage  of  cumulatively. 

Adopting  the  meaning  given  to  "highway"  in  the  interpreta- 
tion  clause,  sec.  2  (11)  as  "a  public  way  or  communication, 
and  the  Railway   Committee  Board   have   made  provision  for 
protection  at  places  where  the  public  has  been  allowed  by  the 
Company  to  cross  the  railway,  although  no  highway  existed  in 
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the  strict  legal  sense.  Toronto  Viaduct'  Case,  42  S.C.R.  613 ; 
Denison  Ave.  Crossing  Case,  7  Can.  Ry.  Cas.  79 ;  Yonge  Street 
Bridge  Case,  6  O.W.R.  853,  10  O.W.R.  483.  Usually  the  muni- 
cipality bears  a  portion  of  the  cost  of  protection,  but  no  definite 
rule  can  be  laid  down.  The  right  to  impose  a  portion  of  such 
cost  upon  the  municipality  or  municipalities  interested  at  high- 
way crossings  which  was  much  discussed  in  Canadian  Pacific  By. 
Co.  v.  Township  of  York,  1  Can.  Ry>.  Cas.  36,  47,  has  since  been 
strengthened  by  successive  amendments  to  sections  59  and  238, 
and  is  now  firmly  established;  see  City  of  Toronto  v.  Canadian 
Pacific  B.W.  Co.  (1908)  A.C.  54,  7  Can.  Ry.  Cas.  282,  City  of 
Toronto  v.  Grand  Trunk  B.W.  Co.,  37  S.C.R.  232,  5  Can.  Ry. 
Cas.  138 ;  Bank  Street  Subway  Case,  37  S.C.R.  354,  5  Can.  Ry. 
Cas.  131.  The  Board  in  deciding  how  the  cost  of  protection 
should  be  apportioned  is  a  Court  of  original  jurisdiction  and 
must  decide  for  itself  the  questions  of  law  and  fact  involved, 
and  also  in  the  exercise  of  its  discretion  whether  the  municipal- 
ity should  contribute,  Cedar  Dale  Crossing  Case,  7  Can.  Ry.  Cas. 
73. 

Watchmen  and  Gates.  In  England  under  8  Vict.  cap.  20, 
sec.  47,  the  railway  company  is  compelled  to  maintain  gates  and 
watchmen  at  every  crossing  and  it  has  been  held  that  whether 
the  gates  are  open  or  closed  the  company  must  see  that  the  line 
is  reasonably  safe-.  Lunt  v.  London,  etc.,  B.W.  Co.,  L.R.  1  Q.B. 
277;  North  Eastern  B.W.  Co.  v.  Wanless,  L.R.  7  H.L.  12;  Char- 
man  v.  South  Eastern  B.W.  Co.,  21  Q.B.D.  524.  Some  discus- 
sion has  taken  place  as  to  whether  a  person  who  finds  a  gate 
closed  and  seeing  no  one  in  attendance  is  entitled  to  open  it 
himself  and  it  was  held  by  a  majority  of  the  court  in  Wyatt  v. 
Great  Western  B.W.  Co.,  6  B  &  S.  709,  that  if  a  person  thus 
opens  a  gate  and  is  injured  by  a  train,  he  cannot  recover,  but  in 
Reg.  v.  Strange,  16  Cox  C.C.  562,  it  was  thought  that  if  this  case 
came  before  a  higher  court  it  might  be  overruled.  If  gates  are 
placed  at  a  crossing  whether  under  an  order  or  voluntarily  by 
the  company,  it  is  the  latter 's  duty  to  see  that  they  are  main- 
tained in  a  proper  state  of  repair,  and,  if,  for  instance,  they 
are  frozen  and  do  not  work  whereby  an  accident  happens,  the 
company  will  be  liable:  Fleming  v.  Canadian  Pacific  B.W.  Co., 
31  N.B.R.  318,  22  S.C.R.  33,  and  it  is  the  duty  of  a  watchman 
placed  at  a  crossing  to  take  every  precaution  in  his  power  to 
warn  the  public:  Smith  v.  South  Eastern  B.W.  Co.  (1896),  1 
Q.B.  178.  Where  a  watchman  placed  by  a  company  at  gates 
maintained  by  order  of  the  railway  company,  threw  a  cinder  at  a 
boy  who  was  leaning  on  the  gates  preventing  him  from  raising 
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them  and  the  boy's  eye  was  injured,  it  was  held  by  Anglin  J 
in  charging  a  jury  that  the  company  might  be  responsible  as 
for  an  act  done  in  the  course  of  his  employment :  Hammond  v 
Grand  Trunk  B.W.  Co.,  9  O.L.R.  64,  4  Can.  Ry.  Cas.  232,  and  a 
verdict  against  the  latter  in  favour  of  the  boy  and  his  mother 
was  returned  and  upheld  by  a  Divisional  Court. 

Common  Law — Duty  to  Protect  Level  Crossings.    Under  the 
provisions  of  section  243,  infra,  signboards  must  be  placed  at 
level  crossings  and  by  section  274,  a  train  approaching  a  level 
crossing  must  sound  a  whistle  at  least  80  rods  before  reaching 
the  crossing,  and  then  the  bell  must  be  rung  continuously  until 
the  engine  has  crossed  the  highway,  and  a  penalty  is  provided 
for  failure  to  comply  with  these  provisions.     There  has  been 
some  doubt  whether  the  provisions  contained  in  these  sections 
are,  in  the  absence  of  any  order  of  the  Railway  Committee  or 
the  Board,  the  complete  measure  of  the  company's  duty  in  ap- 
proaching a  highway,  and  in  England  it  has  been  laid  down  in 
Stubley  v.  London,  etc.,  B.W.  Co.,  L.R.  1  Ex.  13,  that  a  railway 
is  not  required  to  do  more  than  is  prescribed  by  the  statute  and 
it  is  not   open  to   a  jury  to  find   that  owing  to  the  particular 
nature  of  the  crossing,  additional  measures  should  be  taken  to 
warn  the  public.     This  decision  was  quoted  with  approval  by 
Mr.  Justice  Patterson  in  Canadian  Pacific  B.W.  Co.  v.  Fleming, 
22  S.C.R.    44.      A    dissenting    judgment.     So  far  as  the  case 
is  applicable    upon  this    point,    the  decision  of   the  majority 
was  to  the  effect  that  it  is   open  to    a    jury    to   find  that 
other  measures  should  be  taken  to  protect  a  more  than  ordinar- 
ily dangerous  level  crossing,  besides  those  prescribed  by  the 
statute.    The  effect  of  the  Stubley  Case  might  perhaps  also  be 
weakened  by  Smith  v.  South  Eastern  B:W.  Co.  (1896),  1  Q.B. 
178.    In  Canada  it  was  said  in  Lett  v.  St.  Lawrence,  etc.,  BM. 
Co.,  1  O.R.  545,  that  where  the  scene  of  the  accident  was  an 
unusually  dangerous  crossing  and  there  was  in  the  opinion  of 
the  jury  a  failure  not  only  to  give  the  statutory  signals,  but  also 
to  provide  a  man  on  the  rear  end  of  a  car  which  was  moving 
reversely,  this  might  be  sufficient  ground  for  an  action.    The 
case  is  also  reported  in  11  A.R.  1,  and  11  S.C.R.  422,  but  the 
judgments  in  the  higher  courts  were  directed  to  the  question  of 
damages  only.     The  principle  of  the  case  was,  however,  relied 
on  in  Henderson  v.  Canada  Atlantic  B.W.  Co.,  25  A.R.  437,  and 
29  S.C.R.  632,  and  Sir  Henry  Strong  at  page  636  ofthe  latter 
report  says:  "Further  I  think  it  right  to  say  that  m  all  this 
evidence  (that  the  bell  did  not  ring,  that  the  speed  was  over  six 
miles  an  hour,  and  that  a  flagman  who  was  stationed  there,  am 
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not  give  warning)  we  should  be  justified  in  holding  that  there 
was  common  law  negligence  as  in  the  case  of  St.  Lawrence  & 
Ottawa  B.W.  Co.  v.  Lett."  In  Lake  Erie,  etc.,  B.W.  Co.  v.  Bar- 
clay, 30  S.C.R.  360,  it  was  laid  down  that  where  shunting  was 
being  done  in  a  town,  and  the  jury  found  that  the  railway  com- 
pany was  guilty  of  negligence  in  that  a  man  should  be  sta- 
tioned on  a  highway  to  warn  the  public  of  the  operations  then 
going  on,  a  verdict  for  the  plaintiff  was  upheld,  and  a  similar 
rule  has  been  adopted  in  the  United  States :  Pennsylvania  B.W. 
Co.  v.  Miller,  99  Federal  Reporter  529.  In  Girouard  v.  Can- 
adian Pacific  B.W.  Co.,  1  Can.  Ry.  Cas.  343,  Curran,  J.,  in  Que- 
bec, decided  that  where  the  railway  traffic  at  a  highway  crossing 
was  very  great  and  there  was  no  gate,  guardian,  lamp  or  other 
protection  for  the  public,  although  the  company  had  been  noti- 
fied of  the  dangerous  condition  of  the  crossing,  it  was  responsible 
for  the  death  of  the  plaintiff's  son  which  occurred  without  any 
fault  on  the  latter 's  part.  Also  in  Moyer  v.  Grand  Trunk  B.W. 
Co.,  2  Can.  Ry.  Cas.,  page  1,  it  was  laid  down  by  the  Court  of 
Appeal  for  Ontario,  that  special  circumstances  may  call  for 
other  provisions  in  addition  to  those  prescribed  by  statute  as  to 
ringing  the  bell  or  blowing  the  whistle  as  a  warning,  and  what 
those  additional  precautions  should  be  is  in  each  case  a  ques- 
tion for  the  jury,  and  the  Barclay  Case  in  the  Supreme  Court 
was  followed.  The  subject  is  also  dealt  with  in  Tanguay  v. 
Grand  Trunk  B.W.  Co.,  3  Can.  Ry.  Cas.  13,  but  the  decision 
turned  on  other  points.  In  McKay  v.  Grand  Trunk  B.W.  Co., 
3  Can.  Ry.  Cas.  42,  the  Court  of  Appeal  refused  to  set  aside  a 
judgment  entered  on  findings  of  a  jury  that  the  injury  com- 
plained of  was  caused  by  the  excessive  speed  of  the  train,  coupled 
with  the  absence  of  proper  protection  at  the  crossing  and  that  it 
was  under  the  circumstances  the  duty  of  the  company  to  pro- 
vide a  flagman  or  gates,  although  there  was  no  order  of  the 
Railway  Committee  requiring  that  this  should  be  done.  This 
judgment  was  reversed  by  the  Supreme  Court  in  Grand  Trunk 
R.W.  Co.  v.  McKay,  3  Can.  Ry.  Cas.  52,  and  it  was  stated  by 
Mr.  Justice  Davies,  who  delivered  the  judgment  of  the  court, 
that  by  the  Railway  Act,  Parliament  had  vested  in  the  Railway 
Committee  of  the  Privy  Council  (now  the  Board  of  Railway 
Commissioners)  the  exclusive  power  and  duty  of  determining 
the  character  and  extent  of  the  protection  which  should  be 
given  to  the  public  at  places  where  the  railway  track  crosses  a 
highway  at  rail  level,  and  that  these  powers  are  not  subject  to 
review  either  as  to  their  adequacy  or  otherwise  by  a  jury,  nor 
is  any  failure  to  invoke  the  exercise  of  the  powers  of  the  Rail- 
way Committee  sufficient  to  take  the  matter  away  from  that  jur- 
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isdiction  and  vest  it  in  a  jury.  The  ease  of  Lake  Erie  v.  Bar- 
clay, 30  S.C.R.  360,  was  distinguished  and  it  appears  from  this 
judgment  that  unless  the  Board  of  Railway'Commissioners  have 
prescribed  additional  precautions  at  railway  crossings,  it  is  not 
open  to  a  jury  to  find  that  a  railway  company  is  guilty  of 
negligence  because  it  failed  to  take  some  additional  precaution, 
which  neither  the  statute  nor  the  Board  of  Railway  Commis- 
sioners has  required. 

Recent  amendments  appear  to  strengthen  this  statement  of 
the  law  as  applicable  to  such  cases. 

Bight  to  Take  Highway.  It  will  be  seen  that  under  section 
235,  ante,  a  company  may  under  certain  conditions  run  its  rail- 
way "upon,  along  or  across  a  highway,"  but  nothing  is  there 
said  about  a  company  actually  taking  and  closing  a  part  of  the 
highway  for  the  purpose  of  its  undertaking.  By  section  151(c) 
it  may  take  the  "lands"  of  any  "person"  for  the  construction 
of  its  railway  and  by  section  151  (k)  it  may  construct  its  lines 
"upon,  across,  under  or  over  any  .  .  .  highway  which  it  inter- 
sects or  touches."  Lands  by  section  2  (15)  "means  the  lands, 
the  acquiring,  taking  or  using  of  which  is  incident  to  the  exer- 
cise of  the  powers  given  by  this  or  the  Special  Act  and  includes 
real  property,  messuages,  lands,  tenements,  and  hereditaments 
of  any  tenure." 

In  the  case  of  many  of  our  Canadian  roads  the  fee  is  vested 
in  the  Crown  though  the  possession  is  in  the  municipality  (see, 
for  instance,  2  Edw.  VII.  cap.  19,  sees.  598  and  601)  and  the 
interest  of  the  Crown  cannot  be  expropriated  without  its  con- 
sent, sees.  172  to  175,  and  the  Crown  in  such  a  case  would  be 
represented  by  the  Provinces :  Re  Trent  Valley  Canal,  11  O.E. 
687.  In  such  a  case,  therefore,  it  would  appear  that  there  can 
be  no  expropriation  of  the  fee  without  the  consent  of  the  proper 
Provincial  authorities.  In  practice  where  a  street  or  highway  is 
to  be  closed  any  difficulty  is  overcome  by  entering  into  an  agree- 
ment with  the  municipality  whereby  the  road  is  closed  under 
the  latter 's  statutory  powers  in  that  behalf  and  then  conveyed  to 
the  railway  company. 

As  pointed  out  in  the  first  edition  (1905),  p.  270,  it  has 
always  been  considered  doubtful  whether  the  Company  could 
actually  expropriate  and  close  up  a  part  of  the  highway  neces- 
sary for  its  undertaking,  and  in  view  of  the  special  provisions 
applicable  to  the  user  of  highways  and  the  limited  nature  ot 
the  interest  in  them  which  is  specially  conferred  by  the  Act,  it 
was  suggested  that  the  Company  could  acquire  no  more  than  an 
easement  in  highways  and  could  not  expropriate  the  fee  in  tnem. 
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Since  1905,  section  178  as  amended  by  6  Bdw.  VII.  c.  42,  s.  9, 
gives  the  Board  power  in  the  cases  specified  to  authorize  the  tak- 
ing by  the  Company  of  lands  for  the  diversion  of  "a  highway 
or  for  the  substitution  of  one  highway  for  another. ' ' 

Compensation  for  Occupying  Streets.  The  right  of  the  Crown 
and  the  municipalities  to  compensation  has  been  dealt  with 
under  section  235,  ante.  The  right  of  an  individual  to  compensa- 
tion generally  arises  where  by  the  closing,  diverting,  or  altering 
of  a  highway  his  access  to  it  has  been  cut  off  or  diminished.  If 
his  rights  in  this  regard  have  been  permanently  affected  so  that 
he  is  injured  in  a  manner  different  from  that  in  which  the  gen- 
eral public  as  users  of  the  highway  are  affected,  he  may  recover 
for  such  loss  or  interference  with  his  access :  West  v.  Parkdale,  7 
O.R.  270,  8  O.R.  59,  12  A.R.  393,  12  S.C.R.  250;  Parkdale  v. 
West,  12  A.C.  602,  and  if  the  company  does  not  proceed  regu- 
larly in  thus  making  use  of  the  highway,  he  may  recover  dam- 
ages at  law:  West  v.  Parkdale,  supra;  Sibbald  v.  Grand  Trunk 
B.W.  Co.,  19  O.R.  164,  18  A.R.  184,  20  S.C.R.  259 ;  but  if  he  has 
sustained  no  damage  other  than  that  suffered  by  the  general 
public  he  cannot  under  these  cases  recover  damages  at  law,  and 
if  the  Company  has  proceeded  regularly,  he  must,  if  his  right  of 
access  has  been  cut  off  or  diminished,  proceed  under  this  and 
the  other  expropriation  clauses  of  the  statute:  Casgrain  v.  At- 
lantic, etc.,  B.W.  Co.,  (1895)  A.C.  282.  If  a  person  has  been 
injuriously  affected  by  a  cutting  in  a  street  in  a  special  manner, 
he  may  proceed  against  the  company,  but  not  against  assignees 
who  may  have  secured  its  rights  and  franchises :  Hamilton  v. 
Covert,  16  U.C.C.P.  205.  A  person  who  by  the  construction  of 
a  railway  upon  a  road  has  lost  the  means  of  egress  from  his 
dwelling  may  recover  for  his  loss:  Brown  v.  Toronto,  etc.,  B.W. 
Co.,  26  U.C.C.P.  206 ;  Lyon  v.  Fishmongers  Co.,  1  A.C.  662 ;  and 
this  right  exists  where  means  of  access  or  egress  have  been 
impeded  or  additional  fences  or  earthworks  become  necessary 
for  preserving  the  land  or  properly  enclosing  it:  Beg.  v.  St. 
Lukes,  L.R.  7  Q.B.  148 ;  Moore  v.  Great  Southern,  etc.,  B.W.  Co., 
10  Ir.  C.L.  46;  Caledonian  B.W.  Co.  v.  Walker's  Trustees,  7 
A.C.  259,  and  if  a  road  is  narrowed  whereby  the  value  of  pro- 
perty is  depreciated  a  right  to  compensation  arises :  Beckett  v. 
Midland  B.W.  Co.,  L.R.  3  C.P.  82 ;  Metropolitan  Board  of  Works 
v.  McCarthy,  L.R.  7  H.L.  243 ;  but  if  the  injury  is  not  to  the 
property  as  such,  but  merely  to  the  property  as  used  for  a 
particular  purpose  such  as  a  special  kind  of  business  carried  on 
upon  the  premises,  no  right  of  action  will  accrue :  Bex  v.  London 
Dock  Co.,  5  A.  &  E.  163 ;  Bickett  v.  Metropolitan  B.W.  Co.,  L.R. 
2  H.L.  185,  and  the  temporary  obstruction  of  a  highway  for  the 
purpose  of  a  public  work  does  not  entitle  the  owner  of  land 
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adjoining  the  highway  to  compensation:  Herring  v.  Metropoli- 
tan Board  of  Works,  34  L.J.M.C.  224;  and  the  mere  fact  that  a 
person  is  more  injured  from  the  proximity  of  his  land  to  a  level 
crossing  than  others  further  away  gives  no  right  to  compensa- 
tion: Caledonian  B.W.  Co.  v.  Ogilvy,  2  Macq.  (H.L.)  339-  Wood 
v.  Stourbridge  B.W.  Co.,  16  C.B.N.S.  222;  and  inconvenience 
and  loss  to  owners  adjoining  a  highway  on  which  a  railway  is 
laid  caused  by  vibration,  smoke  or  noise,  does  not  entitle  the 
owners  to  damages :  Powell  v.  Toronto,  etc.,  B.W.  Co.,  25  A.E. 
209 ;  Be  Medler  and  Toronto,  4  Can.  By.  Cas.  13,  but  in  this 
particular  case  of  James  v.  Atlantic,  etc.,  B.W.  Co.,  Q.R.  12  K.B. 
392,  it  was  held  that  the  owner  of  a  bridge  might  recover  for 
damages  arising  from  a  railway  company  crossing  a  public  road 
leading  to  his  bridge  in  such  a  way  as  to  interfere  with  the 
means  of  access  to  the  latter.  It  should  be  noted  that  Hall  and 
Bosse,  JJ.,  dissented  from  the  judgment  of  the  majority  in  this 
case. 

BoardSMto  238.  Where  a  railway  is  already  constructed  upon,  along 
crossiSfs.  or  across  any  highway,  the  Board  may,  upon  its  own  motion,  or 
upon  complaint  or  application,  by  or  on  behalf  of  the  Crown,  or 
any  municipal  or  other  corporation,  or  any  person  aggrieved, 
order  the  company  to  submit  to  the  Board,  within  a  specified 
time,  a  plan  and  profile  of  such  portion  of  the  railway,  and  may 
cause  inspection  of  such  portion,  and  may  inquire  into  and  deter- 
mine all  matters  and  things  in  respect  of  such  portion,  and  the 
crossing,  if  any,  and  may  make  such  order  as  to  the  protection, 
safety  and  convenience  of  the  public  as  it  deems  expedient,  or 
may  order  that  the  railway  be  carried  over,  under  or  along  the 
highway,  or  that  the  highway  be  carried  over,  under  or  along 
the  railway,  or  that  the  railway  or  highway  be  temporarily  or 
permanently  diverted,  and  that  such  other  work  be  executed, 
watchmen  or  other  persons  employed,  or  measures  taken  as 
under  the  circumstances  appear  to  the  Board  best  adapted  to 
remove  or  diminish  the  danger  or  obstruction  in  the  opinion  of 
the  Board  arising  or  likely  to  arise  in  respect  of  such  portion  or 
crossing,  if  any,  or  any  other  crossing  directly  or  indirectly 
affected. 

CTossings  2.  When  the  Board  of  its  own  motion,  or  upon  complaint  or 

Boird i        application,  makes  any  order  that  a  railway  be  carried  across 
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or  along  a  highway,  or  that  a  railway  be  diverted,  all  the  pro- 
visions of  law  at  such  time  applicable  to  the  taking  of  land  by 
the  company,  to  its  valuation  and  sale  and  conveyance  to  the 
company,  and  to  the  compensation  therefor,  shall  apply  to  the 
land,  exclusive  of  the  highway  crossing,  required  for  the  proper 
carrying  out  of  any  order  made  by  the  Board. 

3.  Notwithstanding  anything  in  this  Act,  or  in  any  other  Apportion- 
Act,  the  Board  may,  subject  to  the  provisions  of  section  238a  co^ot 
of  this  Act,  order  what  portion,  if  any,  of  cost  is  to  be  borne  °  &nges' 
respectively  by  the  company,  municipal  or  other  corporation, 
or  person  in  respect  of  any  order  made  by  the  Board  under  this 
or  the  preceding  section,  and  such  order  shall  be  binding  on  and 
enforcible  against  any  railway  company,   municipal  or   other 
corporation   or    person   named  in   such  order.     8  and  9  Edw. 
VII.  c.  32,  s.  5. 

This  section  was  substituted  by  8  and  9  Edw.  VII.  e.  32, 
s.  5  in  the  present  form  for  section  238  in  the  Act  of  1906, 
former  section  187  in  the  Act  of  1903.  The  new  section  eon- 
tains  in  itself  a  full  statement  of  the  powers  of  the  Board  with 
respect  to  railways  already  constructed  upon,  along  or  across 
highways  and  not  merely  a  reference  to  the  powers  in  the  pre- 
ceding section.    See  notes  to  section  237,  supra. 

A  municipality  may  be  a  "party  interested"  in  protective 
works  at  a  highway  crossing,  though  such  works  are  neither 
within  or  immediately  joining  its  bounds,  and  the  Board  has 
jurisdiction  to  order  it  to  pay  a  portion  of  the  cost  of  such 
works.  County  of  Carleton  v.  City  of  Ottawa,  41  S.C.R.  552, 
9  Can.  Ry.  Cas.  154. 

Section  239a,  infra,  provides  for  contribution  from  the  Grade 
Crossing  Fund  towards  the  cost  of  such  works. 

The  Board  may  direct  the  elevation  of  some  tracks  over  or 
upon  a  highway,  allow  others  to  remain  on  the  level  and  direct 
the  removal  of  others.  "Where  a  railway  company  had  raised 
its  tracks  from  ten  inches  to  two  feet  above  the  level  of  the  street 
in  contravention  of  an  agreement  with  the  town  it  was  held  that 
the  Board  had  jurisdiction,  if  the  civic  authorities  allowed  the 
railway  and  the  street  to  remain  in  such  a  condition  as  to  unduly 
obstruct  traffic,  to  direct  the  town  instead  of  the  railway  com- 
pany to  take  the  necessary  measures  for  the  protection  of  the 
public.  Re  McGregor-Gourlay  Company's  complaint,  25th  June, 
1906,  4th  Annual  Report,  p.  169. 
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The  Board  will  not  make  an  order  for  re-imbursement  after 
protective  measures  have  been  voluntarily  performed.  Bell  Tel- 
Go.  v.  Windsor,  Essex  &  Lake  Shore  Railway  Co.,  8  Can  Ry 
Ca's.  28. 

Railways  238a.  In  any  case  where  a  railway  is  constructed, after  the 

constructed  nineteenth  day  of  May,  one  thousand  nine  hundred  and  nine  thp 

to  provide  v  >      v 

£<f  ubueat  comPany  shall,  at  its  own  cost  and  expense  (unless  and  except 
5S&XS  as  otherwise  provided  by  agreement,  approved  of  by  the  Board 
between  the  company  and  a  municipal  or  other  corporation  or 
person),  provide,  subject  to  the  order  of  the  Board,  all  protec- 
tion, safety  and  convenience  for  the  public  in  respect  of  any 
crossing  of  a  highway  by  the  railway.  8  and  9  Edw.  VII.  c.  32, 
s.  6,  as  amended,  9-10  Edw.  VII.  Ch.  50,  sec.  14. 

Foot  239.  The  Board  may  order  any  company  to  erect  over  its 

bridges. 

railway  at  or  near,  or  in  lieu  of  any  highway  crossing  at  rail 
level,  a  foot  bridge  or  foot  bridges,  for  the  purpose  of  enabling 
persons,  passing  on  foot  along  such  highway,  to  cross  the  rail- 
way by  means  of  such  bridge  or  bridges.  3  Edw.  VII.  c.  58, 
s.  292. 

Previous  section  292  is  here  reproduced  omitting  a  penalty 
for  which  now  see  sections  427  and  428,  infra. 

Appropria-        239a.  The  sum  of  two  hundred  thousand  dollars  each  year 

tion  to  aid  • 

jn  p]i°vid-  for  five  consecutive  years  from  the  first  day  of  April,  one  thou- 
pubucat     san<^  n*ne  hundred  and  nine,   shall  be  appropriated  and  set 
crossing  at  aPart  f rom  the  Consolidated  Revenue  Fund  for  the  purpose  of 
rail  level.    a}ding  in  the  providing  by  actual  construction  work  of  protec- 
tion, t  safety  and  convenience  for  the  public  in  respect  of  high- 
way crossings  of  the  railway  at  rail  level,  in  existence  on  the 
said  first  day  of  April. 


Grade*7  2.  The  said  sums  shall  be  placed  to  the  credit  of  a 

r™Tg  account  to  be  known  as  'The  Railway  Grade  Crossing  Fund,' 
and  shall  be  applied  by  the  Board,  subject  to  the  limitations 
hereinafter  set  out,  solely  towards  the  cost  (not  including  that 
of  maintenance  and  operation),  of  actual  construction  work  for 
the  purpose  specified  in  subsection  1  hereof. 
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3.  The    total   amount    of    money  to    be    apportioned,  and  Apportion- 
directed  and  ordered  by  the  Board  to  be  payable  from  any  such  Soney  by 
annual  appropriation  shall  not,  in  the  case  of  any  one  crossing, 
exceed  twenty  per  cent,  of  the  cost  of  the  actual  construction 

work  in  providing  such  protection,  safety  and  convenience,  and 
shall  not,  in  any  such  case,  exceed  the  sum  of  five  thousand 
dollars,  and  no  such  money  shall  in  any  one  year  be  applied  to 
more  than  three  crossings  in  any  one  municipality  or  more  than 
once  to  any  one  crossing. 

4.  In  case  any  province  contributes  towards  the  said  fund,  contritm*1 
the  Board  may  apportion,  direct  and  order  payment  out  of  the  f°^ t0 
amount  so  contributed  by  such  province,  subject  to  any  con- 
ditions and  restrictions  made  and  imposed  by  such  province  in 
respect  of  its  contribution. 

5.  ' '  Crossing, ' '  for  the  purposes  of  this  section,  means  any  ^fl"88,?1*" 
steam  railway  crossing  of  a  highway,  or  highway  crossing  of  a 

steam  railway,  at  rail  level,  and  every  manner  of  construction 
of  the  railway  or  of  the  highway  by  the  elevation  or  the  depres- 
sion of  the  one  above  or  below  the  other,  or  by  the  diversion  of 
the  one  or  the  other,  and  any  other  work  ordered  by  the  Board 
to  be  provided  as  one  work  of  protection,  safety  and  conveni- 
ence for  the  public  in  respect  of  one  or  more  railways  not  ex- 
ceeding four  tracks  in  all  crossing  or  so  crossed. 

6.  "Municipality,"  for  the  purposes  of  this  section,  means ''Munict 
an  incorporated  city,  town,  village,  county,  township  or  parish. ' '  defined 
8  and  9  Bdw.  VII.  c.  32,  s.  7. 

Numerous  orders  have  been  made  by  the  Board  under  the 
provisions  of  this  section ;  where  twenty  per  cent,  of  the  cost  of 
protective  works  is  paid  out  of  the  fund,  a  like  amount  is  usually 
directed  to  be  paid  by  the  municipality  interested,  in  cases 
where  the  expenditure  is  not  considerable,  and  the  remaining 
sixty  per  cent,  is  paid  by  the  Company. 

240.  The  highway  at  any  overhead  railway  crossing  shall  overfed 
not  at  any  time  be  narrowed  by   means   of   any   abutment  or 
structure  to  an  extent  less  than  twenty  feet,  nor  shall  the  clear 
headway  from  the  surface  of  the  highway  to  the  centre  of  any 
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overhead  structure,  constructed  after  the  first  day  of  February 
one  thousand  nine  hundred  and  four,  be  less  than  fourteen 
feet,  unless  otherwise  directed  or  permitted  by  the  Board. 
3  Edw.  VII.  c.  58,  s.  188 ;  5  Edw.  IV.  c.  29,  s.  185,  Am. 

Section  185  in  the  Act  of  1888  provided  that  the  inclination 
of  the  highway  approaching  the  bridge  should  not  be  greater 
than  one  foot  in  twenty.  This  is  now  covered  by  section  242 
infra. 

Headway.  A  clear  headway  of  fourteen  feet  is  now  required 
where  only  twelve  feet  was  formerly  required.  The  corres- 
ponding English  provisions  are  to  be  found  in  8  Vict.,  cap.  20 
sees.  49,  50  and  51,  but  they  deal  with  the  subject  much  more  in 
detail  than  is  done  in  the  Canadian  Act.  Under  the  English 
Act  it  has  been  held  that  these  sections  do  not  remove  restric- 
tions imposed  upon  the  company  by  any  special  legislation  af- 
fecting it;  Attorney-General  v.  Tewkesbury,  etc.,  R.W.  Co.,  1  D. 
J.  &  S.  423 ;  nor  do  they  relieve  it  from  any  binding  agreement 
for  a  greater  breadth  which  the  company  may  have  made  with 
a  land  owner :  Clark  v.  Manchester,  etc.,  R.W.  Co.,  1  J.  &  H.  631. 
Where  a  company  has  been  authorized  to  carry  a  highway  under 
its  tracks  by  means  of  a  subway  it  must  leave  the  full  headway 
called  for  by  the  statute  and  yet  avoid  lowering  the  road  so 
much  that  it  will  render  it  liable  to  floods :  Attorney-General  v. 
Furness  R.W.  Co.,  47  L.J.  Ch.  776.  Where  a  company's  Special 
Act  required  it  to  cross  a  canal  by  means  of  a  bridge  having  a 
clear  headway  of  eight  feet  over  the  towing  path,  it  was  held 
that  where  the  bridge  gradually  subsided  so  that  there  was  only 
a  headway  of  two  feet  over  the  canal,  it  was  the  duty  of  the  rail- 
way to  raise  the  bridge  to  leave  the  eight  feet  headway  called 
for  by  statute,  even  though  no  such  duty  was  expressly  pre- 
scribed by  the  Act :  Glamorganshire  Canal  Co.  v.  Rhymney  & 
W.  Co.,  19  T.L.R.  240 ;  but  where  a  bridge  has  been  constructed 
with  a  sufficient  headway  over  a  highway,  but  owing  to  changes 
made  by  the  municipality  having  control  of  the  highway  the 
headway  has  been  lessened,  the  railway  company  is  not  liable 
for  the  consequent  damages,  but  only  the  municipality:  Carson 
v.  Weston,  1  Can.  Ey.  Cas.  487,  citing  Gray  v.  Danbury,  54 
Conn.  574 ;  and  where  a  railway  lowers  a  road  to  enable  it  to 
pass  under  the  track,  the  company  is  not  bound  to  keep  the  slope 
of  the  highway  in  repair :  Water} ord,  etc.,  R.W.  Co.  v.  Kearney, 
12  Ir.  C.L.  224 ;  Fosberry  v.  Waterford,  etc.,  R.W.  Co.,  13  lr. 
C.L.  494 ;  London,  etc.,  R.W.  Co.  v.  Skerton,  5  B.  &  S  559. 

Width  of  Roadway.    The  present  provision  requires  that  the 
road  under  a  railway  bridge  shall  not  be  less  than  twenty  teex 
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without  the  permission,  of  the  Board.  As  under  section  237,  the 
details  of  any  alteration  of  a  highway  must  be  approved  by  the 
Board  it  would  seem  to  be  a  matter  for  that  body  to  determine, 
how  wide  the  passage  way  should  be.  Under  section  241,  it  is 
provided  that  any  structure  by  which  a  highway  is  carried  over 
or  under  a  railway,  shall  be  at  all  times  so  maintained  as  to 
afford  safe  and  adequate  facilities  for  traffic.  It  would  appear 
from  this  that  a  company  could  be  compelled  with  the  growth 
of  the  traffic  through  a  subway  to  widen  it  where  such  a  course 
becomes  necessary.  The  subject  of  width  of  approaches  will  be 
dealt  with  under  section  241,  infra.  See  also  notes  to  sections 
242,  256  and  257,  infra. 

For  a  discussion  of  the  steps  which  it  is  necessary  to  take  in 
order  to  construct  a  subway  see  West  v.  Parkdale,  7  O.R.  270,  8 
O.R.  59,  12  A.R.  393,  12  S.C.R.  205 ;  and  Parkdale  v.  West,  12 
A.C.  602. 

241.  Every  structure  by  which  any  railway  is  carried  over  Facilities 
or  under  any  highway  or  by  which  any  highway  is  carried  over 
or  under  any  railway,  shall  be  so  constructed,  and,  at  all  times, 
be  so  maintained,  as  to  afford  safe  and  adequate  facilities  for 
all  traffic  passing  over,  under  or  through  such  structure. 

2.  Notwithstanding  anything  in  this  Act,  or  in  any  other  Appiica- 
Act,  the  provisions  of  sections  236  to  241,  both  inclusive,  of  this  236  to m'. 
Act  shall  apply  to  all  corporations,  persons,   companies  and 
railways,  other  than  government  railways,  within  the  legisla- 
tive authority  of  the  Parliament  of  Canada." 

This  section  was  substituted  by  8  and  9  Edw.  VII.  c.  32,  s.  8 
for  section  241  in  the  Act  of  1906  and  sub-section  2  added.  The 
corresponding  section  189  in  the  Act  of  1903  was  new  and  con- 
stituted a  further  provision  for  safe-guarding  the  rights  of  users 
of  a  highway.  It  may  be  construed  in  the  light  of  other  sections 
of  the  Act  as  to  require  railway  companies  to  enlarge  bridges, 
subways  and  their  approaches  from  time  to  time  as  the  exigen- 
cies of  an  increasing  traffic  require.  Section  238  gives  the  Board 
power  to  supervise  the  plans  of  highway  crossings  already  con- 
structed and  so  if  there  is  now  a  right  to  compel  railway  com- 
panies to  enlarge  subways  or  bridges  that  right  is  probably 
vested  in  the  Board. 

Repair  of  Highway  Crossings  and  Bridges.  This  section  pro- 
vides for  the  maintenance  of  the  "structure"  so  as  to  afford 
safe  facilities  for  the  traffic,  from  which  it  may  reasonably  be 
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inferred  that  a  railway  company  must  maintain  any  highway 
crossing  or  bridge  in  a  proper  state  of  repair  and  will  be  liable 
for  any  damages  that  may  arise  from  the  want  of  repair.    In 
England  the  statute  expressly  requires  a  railway  company  to 
repair  bridges  over  highways   (8  Vict.,  cap.  20,  sec.  46),  and 
where  a  public  road  is  carried  over  the  tracks  by  a  bridge  the 
company  must  keep  both  the  bridge  and  that  part  of  the  road- 
way upon  it,  including  the  metalling  of  the  road,  in  proper 
repair:  North  Staffordshire  R.W.  Co.  v.  Dale,  8  E.  &  B.  836- 
Newcastle  v.  Dale,  5  H.  &  N.  160;  London,  etc.,  R.W.  Co.  v.' 
Bury,  14  A.C.  417;  but  where  it  closes  an  old  road  and  sub- 
stitutes one  which  does  not  cross  its  track,  it  need  not  repair  a 
bridge  which  it  erected  on  such  substituted  road :  Perth  Magis- 
trates v.  Kinnoul,  10  Se.  Sess.  Cases   (3rd  Ser.)  874;  and  so 
where  it  diverts  a  stream  and  builds  a  bridge  over  the  diversion 
there  is  no  duty  on  it  to  maintain  such  bridge,  but  such  duty  is 
laid  solely  upon  the  municipality :  Peterborough  v.  Grand  Trunk 
R.W.  Co.,  1  Can.  By.  Cas.  494.   "Where  by  agreement  a  railway 
company  acquired  land  for  a  new  roadway  and  carried  it  over 
its  track  by  means  of  a  bridge  built  on  private  lands  acquired 
by  the  company  and  thereafter  the  old  roadway  fell  into  disuse 
it  was  held  that,  there  being  no  structural  necessity  for  the  new 
highway  and  bridge,  the  English  statute  did  not  apply  and  the 
company  was  not  bound  to  maintain  or  repair  it  or  its  approach- 
es :  London,  etc.,  R.W.  Co.  v.  Ogwen,  80  L.T.  401.    It  has  gen- 
erally been  held  in  Canada,  as  in  England,  that  a  railway  com- 
pany must  under  the  terms  of  the  statute  repair  bridges  which 
it  has  erected  and  is  liable  to  any  person  injured  by  reason  of  its 
failure  to  do  so :  Van  Allen  v.  Grand  Trunk  R.W.  Co.,  29  TICK. 
436,  and  in  the  absence  of  any  statute  relieving  it  from  such 
liability  the  municipality  having  charge  of  the  road  which  is 
carried  over  the  track  by  means  of  a  bridge  erected  by  a  railway 
must  also  repair  it ;  Mead  v.  Etobicoke,  18  O.K.  438 ;  Halifax  v. 
Lordley,  20  S.C.R.  505,  at  p.  512 ;  and  Fairbanks  v.  Yarmouth,  24 
A.R.  273.  In  Ontario,  however,  a  statute  has  recently  been  passed 
(3  Edw.  VII.  cap.  19,  sec.  611)  relieving  the  municipality  from 
any  such  liability  where  there  is  a  duty  on  the  part  of  a  railway 
or  some  other  person  to  do  so :  Holden  v.  Yarmouth,  3  Can.  Ry. 
Cas.  74.     Where  a  duty  such  as  this  is  imposedthe  company 
must  keep  the  bridge  in  such  a  state  as  not  to  injure  anyone 
using  it  in  a  lawful  manner :  Lay  v.  Midland  R.W.  Co.,  34  L.T. 
N.S.  30,  and  where  a,  child  five  years  old  while  crossing  a  bridge 
placed  his  back  against  the  hoardings  and  slid  along  until  he 
came  to  ornamental  work  through  which  he  fell  upon  the  ground 
beneath  and  was  injured,  it  was  held  that  there  was  evidence 
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upon  which  a  jury  might  find  that  the  bridge  was  not  reason- 
ably safe:  ibid.;  and  see  Longmore  v.  Great  Western  B.W.  Co., 
19  C.B.N.S.  183 ;  but  the  mere  opinion  of  a  witness  that  a  bridge 
is  not  safe  is  not  evidence  sufficient  for  a  jury :  Biggs  v.  Man- 
chester, etc.,  B.W.  Co.,  12  Jur.  N.S.  525;  and  where  a  company 
were  repairing  a  bridge  and  had  barricaded  the  entrance  and 
put  up  a  "no  thoroughfare"  notice,  the  parents  of  a  boy  who 
went  upon  the  bridge  while  it  was  light  and  fell  through  and 
was  killed,  were  unable  to  recover  damages:  Farrell  v.  Grand 
Trunk  B.W.  Co.+  2  Can.  Ry.  Cas.  249. 

242.  The  inclination  of  the  ascent  or  descent,  as  the  case  inclination 

'  of 

may  be,  of  any  approach  by  which  any  highway  is  carried  over  approach, 
or  under  any  railway,  or  cross  it  at  rail  level,  shall  not,  unless 
the  Board  otherwise  directs,  be  greater  than  one  foot  of  rise  or 
fall  for  every  twenty  feet  of  the  horizontal  length  of  such 
approach. 

2.  A  good  and  "sufficient  fence  at  least  four  feet  six  inches  J^jj*^ 
in  height  from  the  surface  of  the  approach  or  structure  shall 
be  made  on  each  side  of  such  approach,  and  of  the  structure 
connected  with  it.    3  Bdw.  VII.  e.  58,  s.  190. 

Compare  8  Vict.  cap.  20,  sees.  49  and  50. 

In  England  the  inclination  or  slope  varies  from  one  foot  in 
sixteen,  to  one  foot  in  thirty  according  to  the  character  of  the 
road. 

Approaches.  This  inclination  is  usually  described  as  the 
"approach"  to  a  crossing  and  is  so  used  in  the  above  section. 
In  Traversy  v.  Gloucester,  15  O.R.  214,  a  case  under  the  Ontario 
Municipal  Act,  "approaches"  are  denned  by  Armour,  C.J.,  at 
page  216  as  "such  artificial  structures  as  may  be  reasonably 
necessary  and  convenient  for  the  purpose  of  enabling  the  public 
to  pass  from  the  road  to  the  bridge  and  from  the  bridge  to  the 
road."  This  may  easily  be  applied,  mutatis  mutandis,  to  ap- 
proaches at  level  crossings. 

Width  of  Approaches.  In  Moggy  v.  Canadian  Pacific  R.W. 
Co.,  3  Man.  L.R.  209,  it  was  said  by  Taylor,  C.J.,  that  there  was 
no  law  requiring  approaches  to  a  bridge  or  level  crossing  to  be 
of  equal  width  with  the  rest  of  the  road,  but  that  they  must  be 
wide  enough  for  the  ordinary  purposes  of  traffic  having  regard 
to  the  character  of  the  highway ;  and  this  is  apparently  the  law 
in  the  United  States :  Elliott  on  Railways,  vol.  3,  p.  1668 ;  Be 


318  CANADIAN  RAILWAY  ACT.  Ig^   ,45 

North  Manheim,  36  A.  &  E.  Ry.  Cases  194;  but  where  a  com- 
pany does  not  occupy  the  total  width  of  the  road  with  the  ap- 
proaches and  leaves  the  rest  in  a  dangerous  condition  it  will  be 
liable  for  any  resultant  damages:  Fairbanks  v.  Great  Western 
B.W.  Co.,  35  U.C.R.  523,  and,  of  course,  if  it  neglects  to  fence 
any  such  approach  as  required  by  this  section  it  will  also  be 
liable :  Holden  v.  Yarmouth,  3  Can.  Ry.  Cas.  74,  and  before  the 
amendment  to  the  Ontario  Municipal  Act  already  referred  to 
the  municipality  having  charge  of  the  roadway  would  be  liable 
as  well :  Toms  v.  Whitby,  35  U.C.R.  195,  37  U.C.R.  100 :  See  Bird 
v.  Canadian  Pacific  B.W.  Co.,  8  Can.  Ry.  Cas.  314. 

Repairing  Approaches.  Under  the  English  Act,  8  Vict.,  cap. 
20,  sec.  46,  a  railway  company  is  expressly  required  to  repair 
the  approach  to  a  bridge :  North  Staffordshire  B.W.  Co.  v.  Dale, 
8  Ex.  D.  836 ;  Great  Western  B.W.  Co.  v.  Hackney,  8  AC.  at 
pp.  699  and  700,  and  an  intimation  was  given  that  the  same  rule 
applied  in  Ontario,  though  there  was  no  express  provision  in 
the  Act:  Mead  v.  Etobicoke,  18  O.R.  438;  Fairbanks  v.  Yar- 
mouth, 24  A.R.  273,  but  these  cases  turned  upon  other  points 
and  cannot  be  treated  as  express  authority  for  this  proposition. 
In  the  case  of  approaches  to  a  level  crossing,  it  was  held  in 
Manitoba  according  to  the  head  note  in  Moggy  v.  Canadian 
Pacific  B.W.,  supra,  that  a  railway  must  repair  the  approaches 
to  a  level  crossing,  though  the  facts  showed  rather  a  failure  to 
properly  construct  the  crossing  itself  than  a  failure  to  subse- 
quently repair  its  approaches.  Taylor,  C.J.,  there  cited  the 
case  of  the  People  v.  New  York,  etc.,  B.W.  Co.,  74  N.Y.  302,  in 
support  of  the  broad  proposition  hardly  necessary  for  the  deci- 
sion of  the  case  before  him  that  a  railway  must  keep  the  ap- 
proaches to  a  level  crossing  in  a  proper  state  of  repair.  All  the 
cases  show,  however,  that  such  a  duty  to  repair  must  be  found 
in  the  wording  of  the  statute  or  be  a  fair  inference  from  its 
terms,  and  in  West  Lancashire  v.  Lancashire,  etc.,  B.W.  Co. 
(1903),  2  KB.  394,  the  defendants  were  released  from  any 
liability  to  repair  the  approaches  to  a  level  crossing  where  no 
statutory  duty  to  do  so  was  laid  upon  them.  By  section  241, 
ante,  there  is  manifestly  a  duty  to  maintain  the  "structure"  by 
which  a  highway  is  carried  over  or  under  a  railway,  and  it  will 
be  seen  that  in  the  latter  part  of  section  242  a  fence  must  be 
made  on  each  side  of  the  approach  and  the  structure  connected 
with  it,  thus  differentiating  between  the  "structure"  and  its 
approach.  If  such  distinction  can  properly  be  found  in  these 
sections  it  may  be  that  a  railway  company  is  not  now  bound  to 
repair  the  approaches  to  a  crossing,  but  that  such  duty  falls 
solely  on  the  municipality.    In  Palmer  v.  Michigan  Central  K. 
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W.  Co.,  3  Can.  Ry.  Cas.  194,  Boyd,  C,  in  speaking  of  approaches 
to  a  farm  crossing,  says:  "While  the.  presumption  would  be  in 
the  case  of  a  public  way  that  the  approach  is  part  of  the  bridge 
and  to  be  kept  in  repair  by  the  railway  company  that  does  not 
appear  to  obtain  in  the  case  of  a  private  crossing  such  as  this. ' ' 
It  should  be  noted,  of  course,  that  this  case  was  decided  upon 
the  terms  of  the  Act  of  1888.  Some  assistance  may  be  found 
towards  interpreting  the  word  "structure"  in  the  cases  of 
Adamson  v.  Sogers,  26  S.C.R.  159,  at  page  174 ;  Coole  v.  Love- 
grove  (1893),  2  Q.B.  44;  Venner  v.  McDonell  (1897),  1  Q.B. 
421;  Elliott  v.  London  County  Council  (1899),  2  Q.B.  277; 
London  County  Council  v.  Humphreys  (1894),  2  Q.B.  755;  and 
London  County  Council  v.  Pearce  (1892),  2  Q.B.  109. 

243.  Signboards  at  every  highway  crossed  at  rail  level  by  signboards 
any  railway,  shall  be  erected  and  maintained  at  each  crossing,  crossings. 
and  shall  have  the  words  Railway  Crossing  painted  on  each  side 
thereof  in  letters  at  least  six  inches  in  length. 

2.  In  the  province  of  Quebec  such  words  shall  be  in  both  the  m  Quebe°- 
English  and  the  French  languages.    3  Bdw.  VII.  c.  58,  s.  191. 

Formerly  section  190  in  the  Act  of  1888. 

The  previous  section  191  is  reproduced  omitting  a  penalty 
for  which  see  sections  427  and  428,  infra. 

This  is  one  of  the  precautions  prescribed  by  statute  which 
must  be  observed. 

In  Soule  v.  Grand  Trunk  B.W.  Co.,  21  U.C.C.F.  308,  the 
defendants  were  sued  by  a  person  whose  horse  ran  into  a  sign- 
board erected  on  the  highway.  It  was  held  that  the  defendants 
would  not  be  liable  merely  for  putting  the  posts  in  the  highway 
as  the  law  allows  them  to  do  so ;  provided  they  place  them  in  a 
reasonably  proper  manner  with  a  due  regard  to  all  the  sur- 
rounding circumstances,  although  the  posts  might  necessarily 
obstruct  the  use  of  that  part  of  the  road  upon  which  they  are 
placed,  nor  would  they  necessarily  be  guilty  of  an  indictable 
nuisance. 

A  railway  company  is  not  justified  in  placing  highway  sign- 
boards in  such  positions  as  to  obstruct  highway  traffic ;  in  the 
absence  of  complaints  that  these  are  so  placed,  the  Board  did 
not  consider  it  necessary  to  adopt  any  regulations  in  respect 
thereto.    4th  Annual  Report  (1909),  p.  218. 
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Telegraph,  Telephone  and  other  Lines  and  Wires. 

company  244.  The    company  may    construct  and    operate  telegraph 

stmot  and  an(j  telephone  lines  upon  its  railway  for  the  purposes  of  its 
undertaking. 

mentfwith       2-   Tiie  eomPany  mW>  for  the  purpose  of  operating  such 
panieBCom  ^nes  or  exchanging  and  transmitting  messages,  enter  into  con- 
tracts with  any  companies  having  telegraph  or  telephone  powers, 
and  may  connect  its  own  lines  with  the  lines  of  any  such  com- 
panies, or  may  lease  its  own  lines  to  any  such  companies. 

Part  ii.  ot         3.  Part  II.  of  the  Telegraphs  Act  shall  apply  to  the  tele- 

the  Tele- 
graphs Act  graphic  business  of  the  company.    3  Bdw.  VII.,  cap.  58,  sec.  192. 

This  section  does  not  appear  to  authorize  railways  to  build 
telegraph  or  telephone  lines  for  commercial  purposes,  but  only 
for  the  purposes  of  the  undertaking,  that  is  for  the  railway, 
the  wording  in  this  respect  being  similar  to  the  wording 
in  the  first  line  of  section  151,  ante,  so  that  unless  power  is 
given  to  a  railway  company  by  its  Special  Act  to  do  a  commer- 
cial business  (see  sec.  247),  this  section  would  not  presumably 
enable  it  to  so,  but  the  section  expressly  enables  it  to  lease  its 
lines  to  companies  having  powers  to  do  a  general  business.  And 
see  sec.  151  (o),  ante. 

Telegraphs  Act,  R.S.C.,  cap.  126,  Part  II.,  provides  for  the 
construction  of  the  line,  that  no  bridge  shall  be  built  by  a  tele- 
graph company  over  navigable  rivers,  that  messages  shall  be 
transmitted  in  the  order  of  receipt  except  certain  preferential 
messages  there  designated  and  that  in  certain  events  the 
Government  may  temporarily  take  over  the  line.  In  the  case  of 
railway  telegraph  lines,  this  is  also  provided  for  by  section  291, 
infra.  Except  in  the  case  of  railway  companies  authorized  to 
do  a  commercial  business,  there  does  not  appear  to  be  much  to 
which  R.S.C.,  cap.  126,  would  frequently  apply.  In  this  con- 
nection reference  should  also  be  made  to  R.S.C.,  cap.  126  Pt.  1, 
being  "An  Act  Respecting  Secrecy  by  Officers  and  Persons 
Employed  on  Telegraph  Lines"  which  provides  for  the  punish- 
ment of  telegraph  employees  who  divulge  information  except 
when  lawfully  authorized  or  directed  to  give  it.  This  statute 
does  not  provide  an  absolute  privilege  for  telegrams  which  must 
notwithstanding  its  provisions  be  produced  by  the  company 
when  it  has  been  duly  subpoenaed :  Re  Dwight  v.  MacHem,  15 
O.R.  143 ;  followed  Hannum  v.  McRae,  18  P.R.  185,  but  it  is 
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submitted  that  a  telegraph  company  should  not  be  subpoenaed  to 
produce  its  copy  until  the  usual  methods  of  securing  the  copies 
in  the  hands  of  the  sender  or  receiver  have  been  exhausted.  In 
an  unreported  case  in  Ontario  of  Batten  v.  Gordon  in  1899: 
Boyd,  C,  in  Chambers,  adjourned  a  motion  to  compel  a  tele- 
graph company  to  produce  telegrams  until  an  effort  had  been 
made  to  obtain  copies  from  the  persons  who  received  them,  and 
production  having  been  obtained  in  this  way  the  matter  dropped. 
Other  statutes  affecting  telegraph  companies  are  R.S.O.,  cap. 
208,  sec.  18  (1),  requiring  street  railway  companies  incorpor- 
ated under  the  general  Act  to  maintain  guard  wires  over  their 
trolley  wires  sufficient  to  prevent  broken  telegraph  wires  com- 
ing in  contact  with  them ;  and  the  Ontario  Act,  R.S.O.,  cap.  192, 
respecting  Provincial  telegraph  companies  which  is  similar  to 
R.S.C.,  cap.  126. 

Lease  of  Right  to  Operate.  In  Canadian  Pacific  B.W.  Co. 
v.  Western  Union  Telegraph  Co.,  17  S.C.R.  151,  at  p.  158,  it 
was  said  that  a  railway  company  ' '  had  as  incident  to  and  neces- 
sary for  the  safe  operation  of  the  road,  the  right  and  power  to 
erect  a  telegraph  line  and  had  the  exclusive  right  to  do  so  along 
their  line  of  railway  and  having  themselves  such  exclusive  right, 
I  can  see  no  reason  why  they  cannot  confer  such  exclusive  right 
and  the  other  privileges  mentioned  in  the  contract  whereby  they 
were  enabled  to  secure  ample  telegraphic  services  for  the  oper- 
ation of  the  road  instead  of  erecting  and  equipping  a  line  of 
telegraph  for  themselves."  It  was  further  held  that  a  railway 
company  which  had  made  such  a  contract  had  power  to  bind  by 
it  any  railway  to  which  the  railway  was  subsequently  assigned : 
Great  Northwestern  Telegraph  Co.  v.  Montreal  Telegraph  Co., 
20  S.C.R.  170.  . 

245.  "Whenever  any  municipality,  corporation  or  incorpor-  Municipal 
ated  company  has  authority  to  construct,  operate  and  maintain  systems, 
a  telephonic  system  in  any  district,  and  is  desirous  of  obtaining  with, 
telephonic  connection  or    communication    with    or    within  any 
station  or  premises  of  the  company  in  such  district,  and  can- 
not agree  with  the  company  with  respect  thereto,  such  munici- 
pality, corporation  or  incorporated  company  may  apply  to  the 
Board  for  leave  therefor. 

2.  The  Board  may  order  the  company  to  provide  for  such  Board  may 

order  upon 

connection  or  communication  upon  such  terms  as  to  compensa-  terms, 
tion  or  otherwise  as  the  Board  deems  just  and  expedient,  and 

21—E.L. 
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may  order  and  direct  how,  when,  where,  by  whom  and  upon 
what  terms  and  conditions  such  telephonic  connection  or  com- 
munication  shall  be  constructed,  operated  and  maintained. 

gWnrgCt8  3-  Notwithstanding    anything    in    any    Act    contained,  the 

privileges  Boar(i,  in  determining  the  terms  or  compensation  upon  which 
token  into  any  suc^  connection  or  communication  is  to  be  provided  for 
tSn'dera  shall  not  take  into  consideration  any  contract,  lease  or  agree- 
ment now  or  hereafter  in  force  by  which  the  company  has  given 
or  gives  any  exclusive  or  other  privilege  to  any  company  or 
person,  other  than  the  applicant,  with  respect  to  any  such  sta- 
tion or  premises.  3  Edw.  VII.,  cap.  58,  sec.  193 ;  6  Edw.  VII,, 
cap.  42,  sec.  17. 

This  section  was  amended  by  6  Edw.  VII.,  cap.  42,  sec.  17, 
by  adding  the  words  "or  otherwise"  after  the  word  "com- 
pensation ' '  in  sub-section  2,  and  by  the  addition  of  sub-section  3. 
In  some  instances  agreements  have  been  made  between  rail- 
ways and  certain  telephone  companies  that  the  latter  shall  have 
the  exclusive  right  to  instal  telephones  in  the  former's  stations, 
and  under  this  agreement  competing  telephone  companies  had 
been  refused  leave  to  place  their  instruments  upon  railway  pro- 
perty. The  purpose  of  this  clause  is  to  enable  all  telephone 
lines  to  have  their  instruments  in  the  stations,  notwithstanding 
the  refusal  of  the  railway  companies,  provided  they  can  first 
obtain  the  approval  of  the  Board. 

In  Port  Arthur  v.  Bell  Telephone  Co.,  3  Can.  Ry.  Cas.  205, 
4  Can.  Ry.  Cas.  279,  two  municipalities  owning  and  operating 
a  joint  telephone  system  within  their  limits  applied  to  the 
Board  of  Railway  Commissioners,  under  this  section,  for  an 
order  directing  the  Canadian  Pacific  R.W.  Co.  to  allow  the 
installation  of  telephone  instruments  in  its  railway  stations  and 
for  leave  to  connect  the  same  with  their  telephone  system. 

In  Peoples  and  Caledon  Telephone  Cos.  v.  Grand  Trunk  and 
Canadian  Pacific  By.  Cos.,  9  Can.  Ry.  Cas.  161,  an  application 
was  made  for  an  order  compelling  the  railway  companies  to 
permit  the  installation  and  maintenance  in  railway  stations  of 
telephones. 

It  was  held  that  under  this  section  the  Board  has  jurisdic- 
tion to  grant  the  order  applied  for,  and  may  impose  such  terms 
as  it  deems  best  and  expedient,  but  should  not  take  into  con- 
sideration any  contract  giving  exclusive  privileges  to  any  other 
telephone  company. 
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That  the  only  point  to  be  considered  by  the  Board  is  whether 
such  telephone  connections  will  be  of  benefit  and  convenience  to 
the  public  having  business  with  the  railway  company. 

That  telephone  companies  who  may  be  entitled  to  such  order 
being  usually  incorporated  by  the  province  and  thus  not  sub- 
ject to  the  jurisdiction  of  the  Board  should  enter  into  a  con- 
tract containing  fair  and  reasonable  conditions  to  be  prescribed 
by  the  Board.  The  form  of  contract  containing  the  prescribed 
conditions  is  appended  to  'the  report  in  the  last  case. 

246.  No  lines  or  wires  for  telegraphs,  telephones,  or  the  wires,  etc., 

£LCro&8  tn6 

conveyance  of  light,  heat,  power  or  electricity,  shall  be  erected,  railway, 
placed  or  maintained  across  the  railway  without  leave  of  the 
Board. 

2.  Upon  any  application  for  such  leave,  the  applicant  shall  submitted6 
submit  to  the  Board  a  plan  and  profile  of  the  part  of  the  railway 
proposed  to  be  affected,  showing  the  proposed  location  of  such 

lines  and  wires    and  the    works    contemplated    in    connection 
therewith. 

3.  The  Board  may  grant  such  application  and  may  order  by^°^d?|y 
whom,  how,  when,  and  on  what  terms  and  conditions,  and  under 

what  supervision,  such  work  shall  be  executed- 

4.  Upon  such  order  being  made  such  lines  and  wires  may  be  JJ^E1^ 
erected,  placed  and  maintained  across  the  railway  subject  to  andexecuted- 
in  accordance  with  such  order.     3  Edw.  VII.,  cap.  58,  sec.  194. 

5.  An  order  of  the  Board  shall  not  be  required  in  the  cases  oj4™0* 
in  which  telephone,  telegraph  or  electric  light  wires  are  erected  E^JJJjSf6  to 
across  the  railway  with  the  consent  of  the  company  in  accord- 
ance with  any  general  regulations,  plans  or  specifications  adopted 

or  approved  by  the  Board  for  such  purposes.     9  and  10  Edw. 
VII.  c.  50,  s.  4. 

Under  the  maxim  cujus  est  solum  ejus  est  usque  ad  coelum 
no  person  would  have  the  right  to  place  wires  across  another's 
property,  unless  such  right  were  expressly  or  impliedly  given 
by  statute.  The  present  section  enables  a  company  having 
power  to  cross  a  railway  with  its  wires  to  do  so  subject  to  the 
supervision  of  the  Board.  No  provision  is  made  in  so  many 
words  for  paying  compensation  for  the  right,  but  in  a  proper 


324 


CANADIAN  RAILWAY  ACT. 


[Sec.  247 


case,  the  Board  would  no  doubt  make  the  payment  of  com- 
pensation  a  "term  or  condition"  upon  which  alone  the  right 
to  cross  should  be  granted. 

See  Canadian  Pacific  &  Canadian  Northern  Ry.  Cos.  v. 
Kaministiquia  Power  Co.,  6  Can.  Ky.  Cas.  160. 

The  respondents,  a  company  incorporated  under  provincial 
charter,  attempted  to  cross  a  -telephone  company  with  their  high- 
tension  wire ;  held,  that  the  telephone  company  came  within  the 
meaning  of  the  word  "railway"  under  this  section,  and  that 
leave  of  the  Board  must  first  be  obtained  before  such  crossing 
could  be  made.  Bell  Telephone  Go.  v.  Nipissing  Power  Co.,  9 
Can.  Ry.  Cas.  473. 


Consent  of 
munici- 
pality. 


Lines  and  247.  When  any  company  is  empowered  by  Special  Act  of 
highways,  the  Parliament  of  Canada  to  construct,  operate  and  maintain 
lines  of  telegraph,  or  telephone,  or  for  the  conveyance  of  light, 
heat,  power  or  electricity,  the  company  may,  with  the  consent 
of  the  municipal  council  or  other  authority  having  jurisdiction 
over  any  highway,  square,  or  other  public  place,  enter  thereon 
for  the  purpose  of  exercising  the  said  powers,  and,  as  often  as 
the  company  thinks  proper,  may  break  up  and  open  any  high- 
conditions,  way,  square  or  other  public  place,  subject,  however,  to  the  fol- 
lowing provisions : — 

Compare  26  &  27  Vict.,  cap.  112  (Imp.). 
This  section   has  been    changed   by   substituting  the  word 
"any"  for  "the"  before  the  word  company  in  the  first  line  and 
omitting  the  word  "the"  before  "by"  in  the  same  line. 

The  "company"  referred  to  in  this  section  if  it  is  to  be  lim- 
ited by  the  interpretation  clauses  of  this  Act  can  by  section  2 
(c),  ante,  mean  only  "a  railway  company"  and  include  only 
"any  person  having  authority  to  construct  or  operate  a  rail- 
way." As  limited  in  this  way  the  above  section  would  only 
apply  to  railway  companies  having  authority  to  do  the  things 
mentioned  in  this  section,  and  if  it  is  to  be  construed  with 
reference  to  the  preceding  clauses,  section  244,  awie,  would 
seem  to  make  this  limitation  even  clearer.  This  section  was 
taken  from  62  &  63  Vict.,  cap.  37.  sec.  1,  and  began  "when  any 
company  has  power  by  any  Act  of  Parliament  to  construct, 
etc.  These  words  were  probably  wide  enough  in  themselves  to 
include  any  company  and  would  not  be  restricted  to  the  rail- 
way companies  under  51  Vict.,  cap.  29,  sec.  2(a).  The  applica- 
tion of  the  present  section  to  companies  other  than  railways  is 
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by  no  means  clear,  though  from  the  fact  that  railways  other 
than  electric  lines  are  rarely  if  ever  given  power  to  convey 
"light,  heat,  power  and  electricity,"  and  that  there  are  only  a 
few  railways  who  are  authorized  to  do  a  commercial  telegraph 
or  telephone  business,  it  would  appear  that  it  was  intended  to 
include  companies  having  those  specific  objects  in  view. 

Bights  on  Highways.  The  present  section  requires  that  muni- 
cipalities shall  consent  to  the  breaking  up  and  opening  of  high- 
ways by  these  companies.  Where  a  telephone  company  had 
with  the  leave  of  a  town  placed  their  poles  upon  a  highway 
and  an  electric  light  company  which  had  also  subsequently 
obtained  similar  leave  proceeded  to  erect  poles  and  wires  in 
dangerous  proximity  to  those  of  the  telephone  company,  it  was 
held  that  the  latter  having  been  lawfully  in  prior  possession 
the  light  company  should  be  restrained  from  placing  their  poles 
in  such  a  position  as  would  cause  danger:  Bell  Telephone  Co. 
v.  Belleville  Electric  Light  Co.,  12  O.R.  571;  Jacques  Cartier, 
etc.,  Co.  v.  Quebec,  etc.,  Co.,  Q.R.  11  Q.B.  511.  But  a  munici- 
pality is  not  authorized  in  Ontario  to  grant  an  exclusive  right 
to  use  its  streets  and  thereby  create  a  monopoly:  Re  Robinson 
and  St.  Thomas,  23  O.R.  489 ;  and  the  same  rule  prevails  in 
Manitoba:  Winnipeg,  etc.,  Co.  v.  Winnipeg,  etc.,  R.W.  Co.,  9 
Man.  L.E.  219 ;  but  a  different  rule  was  laid  down  in  Quebec : 
Bell  v.  Westmount,  Q.R.  9  Q.B.  34,  though  the  case  turned 
somewhat  upon  the  terms  of  the  particular  contract  in  ques- 
tion which  granted  exclusive  privileges  for  ten  years.  The  sub- 
ject was  much  discussed  in  Ottawa,  etc.,  R.W.  Co.  v.  Hull  Elec- 
tric Co.,  Q.R.  16  S.C.  1,  Q.R.  10,  Q.B.  34  (1902),  A.C.  237, 
though  the  decision  finally  turned  on  the  terms  of  special  legis- 
lation validating  an  exclusive  franchise.  The  fact  that  a  tele- 
phone company  has  planted  its  poles  on  a  highway  with  the 
consent  and  under  the  supervision  of  a  municipality  does  not 
relieve  it  from  liability  if  it  appears  that  there  has  been  negli- 
gence in  placing  them  which  has  resulted  in  injury  to  the  plain- 
tiff: Bonn  v.  Bell  Telephone  Co.,  30  O.R.  696;  Joyce  v.  Halifax 
Street  R.W.  Co.,  24  N.S.R.  113 ;  and  Atkinson  v.  Chatham,  29 
O.R.  518;  26  A.R.  521,  reversed  31  S.C.R.  61,  where  it  was 
finally  held  that  the  company  was  not  liable  for  injuries  sus- 
tained by  a  carriage  coming  in  contact  with  a  telephone  pole 
lawfully  placed  in  the  highway.  Speaking  generally,  it  may 
be  said  that  a  telephone  or  other  company  has  no  right  to  use 
the_  streets  without  legislative  sanction  either  directly  or 
indirectly  through  the  action  of  properly  authorized  municipal 
bodies:  Regina  v.  United,  etc.,  Co.,  31  L.J.M.C.  666,  9  Cox,  CO 
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172,  and  the  right  of  the  public  is  to  have  the  whole  width  of 
the  road  preserved  free  from  obstruction,  and  it  is  not  confined 
to  that  part  which  is  used,  or  the  via  trita :  Turner  v.  Bingwood 
L.R.  9  Eq.  418,  422.    But  the  effect  of  Canadian  legislation  is 
to  legalize  the  obstruction  created  by  the  poles  so  far  that  they 
cannot  be  abated  or  complained  of  as  a  public  nuisance:  Sher- 
brooke,  etc.,  Assn.  v.  Sherbrooke,  Mont.  L.  R.  6  Q.B.  100-  but 
that  still  leaves  open  the  question  whether  the  company  may 
not  be  mulcted  in  damages  for  particular  injury  to  a  traveller 
if  the  obstruction    is    found  to    be    dangerous:  See  People  v. 
Metropolitan,  etc.,  Co.,  31  Hun.  596;  and  Bonn  v.  Bell  Tele- 
phone Co.,  30  O.R.  696.    In  England  where  the  fee  in  a  street 
is  generally  vested  in  individuals  and  the  possession  and  con- 
trol are  vested  in  municipalities  or  urban  authorities  only  for 
the  purpose  of  regulating  the  ordinary  user  of  the  highway  as 
such,  it  has  been  held  that  they  have  no  power  to  prevent  the 
passage  of  wires  overhead  which  are  so  high  that  the  ordinary 
user  of  the  street  is  not  interfered  with :  Finchley,  etc.,  Co.  v. 
Finchley   (1902),  1  Ch.  873,  reversed  (1903),  1  Ch.  337,  and 
compare  Montreal,  etc.,  B.W.  Co.  v.  Ottawa,  2  O.L.R.  336,  4 
O.L.R.  56,  33  S.C.R.  376.    In  Quebec  it  was  said  in  Bell  Tele- 
phone Co.  v.  Montreal  Street  R.W.  Co.   (1897),  33  Can.  L.J. 
697,  Q.R.  10  S.C.  162,  6  Q.B.  223,  that  the  dominant  purpose 
of  a  street  being  for  public  passage  any  appropriation  of  it  by 
legislative  authority  to  other  objects  will  be  deemed  to  be  in 
subordination  to  this  use  unless  a  contrary  intent  be  clearly 
expressed ;  and  therefore  a  telephone  company  having  no  vested 
interest  in  or  exclusive  right  in  the  ground  circuit  or  earth 
system  as  against  a  railway  company  duly  incorporated  can 
not  recover  by  way  of  damages  the  cost  of  converting  from 
such  a  system  to  some  other  system  which  would  not  be  inter- 
fered with  by  the  use  of  electric  power  by  the  railway  com- 
pany.   Where  an  electric  company  was  empowered  under  certain 
conditions  which  it  fulfilled,  to  lay  underground  wires,  it  was 
held  that  there  was  an  implied  power  to  break  up  city  streets  for 
the  purpose  of  doing  so  and  the  city  was  refused  an  injunction 
restraining  them  from  doing  so :  Montreal  v.  Standard,  etc.,  Co., 
Q.R.  5  Q.B.  558  (1897),  A.C.  527. 

Jurisdiction  of  Dominion  Parliament.  By  section  91,  sub- 
section 10,  of  the  B.N.A.  Act  all  works  within  a  Province  are 
subject  to  the  jurisdiction  of  the  Provincial  Legislature  unless 
they  are  works  connecting  more  than  one  province  or  are 
declared  to  be  works  for  the  general  advantage  of  Canada  or 
of  two  or  more  provinces  and  the  Dominion  has  no  power  to 
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incorporate  a  telephone  company  to  do  business  in  any  single 
province  unless  it  declares  it  to  be  a  work  for  the  general 
advantage  of  Canada  or  of  two  or  more  provinces:  Begina  v. 
Mohr,  7  Q.L.R.  183,  2  Cart.  257 ;  but  where  a  work  comes  within 
that  description  it  is  subject  only  to  such  supervision  as  the 
Parliament  of  Canada  imposes  and  is  not  subject  to  municipal 
control  unless,  as  is  the  case  in  the  present  section,  such  con- 
trol is  expressly  provided  for:  Toronto  v.  Bell  Telephone  Co., 
3  O.L.R.  465,  6  O.L.R.  335  (1905),  A.C,  52. 

(a)  The  company  shall  not  interfere  with  the  public  right  of  Travel  ana 

access. 

travel,  or  in  any  way  obstruct  the  entrance  to  any  door  or 
gateway  or  free  access  to  any  building; 

Formerly  62  &  63  Vict.,  cap.  37,  sec.  1  (a).  As  to  "the 
public  right  of  travel":  see  Bonn  v.  Bell  Telephone  Co.,  30 
O.R.  696,  Atkinson  v.  Chatham,  29  O.R.  518,  26  A.R.  521,  31 
S.C.R.  61,  cited  in  notes  to  section  247,  ante. 

(6)  The  company  shall  not  permit  any  wire  to  be  less  than  wires, 
twenty-two  feet  above  such  highway  or  public  place,  or  erect 
more  than  one  line  of  poles  along  any  highway ; 

Prior  to  the  enactment  of  62  &  63  Vict.,  cap.  37,  sec.  1(a), 
there  was  no  provision  regulating  the  height  of  wires  above  the 
ground.  In  cities  wires  are  frequently  placed  at  a  much  greater 
height  than  twenty-two  feet,  but  no  machinery  is  provided 
under  these  sections  for  compelling  a  company  to  place  them 
at  a  greater  height  unless  the  municipality  should  make  it  a 
term  of  their  consent  to  the  execution  of  the  works  within  its 
limits  and  in  the  event  of  refusal  by  the  company  the  Board 
should  uphold  the  former  under  sub-section  2,  infra.  There 
are  provisions  in  various  Municipal  Acts  such  as  3  Bdw.  VII., 
cap.  19,  sec.  559  (4)  (Ont.),  for  regulating  the  erection  and 
maintenance  of  electric  light,  telegraph  and  telephone  poles  and 
wires,  but  under  such  decisions  as  Canadian  Pacific  B.W.  Co.  v. 
Notre  Dame  de  Bonsecours  (1899),  A.C.  369,  and  Toronto  v. 
Bell  Telephone  Co.,  3  O.L.R.  465,  6  O.L.R.  335  (1905),  A.C. 
52,  these  provincial  statutes  would  not  govern  a  work  which  is 
declared  to  be  for  the  general  advantage  of  Canada. 

(c)  All  poles  shall  be  as  nearly  as  possible,  straight  and  per- Poles, 
pendicular,  and  shall,  in  cities  and  towns,  be  painted; 

As  to  general  effect  of  municipal  regulations,  see  notes  to 
sub-section  (&),  ante,  and  as  to  damages,  see  Bonn  v.  Bell  Tele- 
phone, supra,  and  Bell  Telephone  Co.  v.  Chatham,  31  S.C.R.  61. 
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Trees.  (d)  The  company  shall  not  unnecessarily  cut  down  or  muti- 

late any  shade,  fruit  or  ornamental  tree; 

The  effect  of  this  sub-section  as  in  sub-section  (c),  ante  is 
to  eliminate  the  feature  of  municipal  control.  The  right  to  cut 
trees  now  rests  in  the  company  absolutely,  subject  to  their 
being  able  to  show  the  necessity  for  what  they  do.  Under  a 
somewhat  similar  enactment  it  was  held  in  New  Brunswick  that 
it  is  not  sufficient  for  a  company  merely  to  allege  that  it  was 
necessary  to  cut  trees,  it  must  be  prepared  to  prove  it,  and  fail- 
ing such  proof  the  company  was  liable  to  an  action  for  damages 
and  the  owner  was  not  restricted  to  his  claim  for  compensation 
under  the  statute:  Gilchrist  v.  Dominion  Telegraph  Co.,  19 
N.B.R.  553,  1  Cassels  Sup.  Ct.  Dig.  p.  844,  S.C.  20,  N.B.R.  241. 
No  provision  is  made  for  compensation  for  any  of  the  works 
authorized  by  this  section,  and  it  would  appear  that  an  owner's 
only  remedy  is  an  action  for  damages  where  he  can  show  negli- 
gence in  the  execution  of  the  works.  Section  155,  ante,  requires 
a  company  to  make  full  compensation  in  the  manner  in  this  or 
the  Special  Act  provided  for  all  damages  sustained  by  reason 
of  the  exercise  of  the  powers  conferred,  but  no  method  is 
prescribed  by  which  compensation  can  be  obtained  for  loss  by 
the  execution  of  the  works  now  authorized. 

Cutting  Trees  on  Highways.  In  England  the  presumption  is 
that  the  owner  of  land  adjoining  a  highway  owns  the  fee  in  the 
soil  of  the  highway  ad  medium  filum  viae:  Salisbury  v.  Great 
Northern  R.W.  Co.,  5  C.B.N.S.  174;  Mappin  v.  Liberty  Co.,  19 
T.L.R.  51,  and  in  some  cases  the  same  rule  prevails  in  Canada 
and  therefore  the  property  in  trees  planted  in  the  highway  is 
vested  in  the  adjoining  owner  who  may  sue  for  any  wrongful 
damage  to  them:  O'Connor  v.  Nova  Scotia  Telephone  Co.,  23 
N.S.R.  509,  22  S.C.R.  276 ;  but  many  of  our  roads  and  high- 
ways were  laid  out  by  the  Crown  and  lands  granted  afterwards, 
so  that  the  presumption  of  dedication  cannot  arise.  In  these 
instances  the  freehold  is  usually,  as  in  Ontario,  vested  in  the 
Crown  and  the  possession  in  the  municipalities;  3  Edw.  VII, 
cap.  19  (Ont.)  sees.  599  and  601,  and  where  that  is  the  ease  the 
trees  thereon  belong  to  the  municipality:  Barrie  v.  Gillies,  20 
U.C.C.P.  369,  21  U.C.C.P.  213,  who  in  that  case  would  alone 
have  a  right  to  sue  for  damages  to  them:  Hodgins  v.  Toronto, 
19  A.R.  537.  Under  the  Tree  Planting  Act  of  Ontario  (B.S.O. 
cap.  243),  it  is  provided  that  in  cases  where  the  Act  is  brought 
into  operation,  persons  who  plant  trees  on  streets  or  highways 
opposite  their  property  shall  own  them,  and  in  such  cases  where 
they  are  injured  unlawfully  they  have  a  private  right  of  action 
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for  the  damage  done  whether  the  trees  be  of  natural  growth 
or  are  planted:  Douglas  v.  Fox,  31  U.C.C.P.  140.  Where 
branches  of  trees  planted  on  a  private  owner's  land  extended 
over  the  highway,  though  the  municipality  might  cut  them  on 
the  ground  that  they  are  a  nuisance,  that  would  not  justify  a 
telephone  company  in  doing  so,  unless  they  had  the  necessary 
statutory  authority:  Hodgins  v.  Toronto,  supra. 

(e)  The  opening  up  of  any  street,  square,  or  other  public  s?Per- 
place  for  the  erection  of  poles,  or  for  the  carrying  of  wires 
under  ground,  shall  be  subject  to  the  supervision  of  such  per- 
son as  the  municipal  council  may  appoint,  and  such  street, 
square  or  other  public  place  shall,  without  any  unnecessary 
delay,  be  restored,  as  far  as  possible,  to  its  former  condition; 

This  sub-section,  originally  62  &  63  Vict.,  cap.  37,  sec.  1, 
has  been  a  good  deal  altered.  It  formerly  provided  that  the 
work  should  be  done  in  such  a  manner  as  the  Council  directed, 
and  that  the  latter  might  designate  the  place  at  which  the 
poles  should  be  erected;  the  words  "by  and  at  the  expense  of 
the  Company"  were  formerly  at  the  end  of  the  section. 

Effect  of  Supervision.  The  approval  of  the  proper  officer 
would  not  justify  a  breach  of,  or  non-compliance  with  statutory 
requirements:  Bonn  v.  Bell  Telephone  Co.,  30  O.R.  696;  Joyce 
v.  Halifax  Street  By.  Co.,  24  N.S.R.  113 ;  but  it  may  be  evidence 
of  a  due  performance  by  the  company  of  the  obligations  imposed 
by  statute:  Bell  Telephone  Co.  v.  Chatham,  31  S.C.R.  61.  The 
necessary  approval  of  the  officer  appointed  to  supervise  the 
work  may  be  evidenced  by  his  report  to  Council  showing  it  to 
be  the  only  method  of  carrying  out  the  undertaking :  Joyce  v. 
Halifax  Street  B.W.  Co.,  21  N.S.R.  531,  17  S.C.R.  709. 

(/)  If,  for  the  purpose  of  removing  buildings,  or  in  the  exer-  f£™v°™ TJt 
cise  of  the  public  right  of  travel,  it  is  necessary  that  the  saidw^||and 
wires  or  poles  be  temporarily  removed,  by  cutting  or  otherwise, 
the  company  shall,  at  its  own  expense,  upon  reasonable  notice  in 
writing  from  any  person  requiring  it,  remove  such  wires  and 
poles;  and  in  default  of  the  company  so  doing  such  person 
may  remove  such  wires  and  poles  at  the  expense  of  the  com- 
pany; 

(g)  Whenever  any  city,  town  or  incorporated  village  is  desi-^errd™j^8 
rous  of  having  lines  of  telegraph,  or  telephone,  or  lines  for  the™d^a 
conveyance  of  light,  heat,  power  or  electricity,  placed  under 
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ground,  the  Board  may,  on  the  application  of  such  city,  town 
or  incorporated  village,  and  on  such  terms  and  conditions  as 
the  Board  may  prescribe,  require  the  company  to  thus,  place  its 
lines  or  wires  under  ground,  and  abrogate  the  right  given  by  this 
section,  or  by  the  Special  Act  to  carry  lines  on  poles,  in  such 
city,  town  or  incorporated  village. 

Damages.  2.  The  company  shall    be    responsible  for   all   unnecessary 

damage  which  it  causes  in  carrying  out,  maintaining  or  operat- 
ing any  of  its  said  works. 

cutting  3   The  company  shall  not  be  entitled  to  damages  on  account 

any  Are.  0f  jts  poles  or  wires  being  cut  by  direction  of  the  officer  in  charge 
of  the  fire  brigade  at  any  fire,  if,  in  the  opinion  of  such  officer, 
it  is  advisable  that  such  poles  or  wires  be  cut. 


Workmen 
to  wear 
badges. 


4.  Every  person  employed  upon  the  work  of  erecting  or 
repairing  any  line  or  instrument  of  the  eompany  shall  have  con- 
spicuously attached  to  his  dress  a  badge,  on  which  are  legibly 
inscribed  the  name  of  the  company  and  a  number  by  which  he 
can  be  readily  identified. 

if  muniei-        5.  If  the  company  cannot  obtain  such  consent  from  such 

pality  does 

not  con-  municipal  council  or  other  authority,  the  eompany  may  apply 
to  the  Board  for  leave  to  exercise  such  powers,  and  upon  such 
application  shall  submit  to  the  Board  a  plan  of  such  highway, 
square,  or  other  public  place,  showing  the  proposed  location  of 
such  lines,  wires  and  poles. 


Board  may 
authorize. 


Company 
may  then 

act  as  in 
cane  of 
consent. 


6.  The  Board  may  grant  such  application  in  whole  or  in 
part,  and  may  change  or  fix  the  route  of  such  lines,  wires  or 
poles,  and  may,  by  order,  impose  any  terms,  conditions  or 
limitations  in  respect  thereof  that  it  deems  expedient,  having 
due  regard  to  all  proper  interests. 

7.  Upon  such  order  being  made  the  company  may  exercise 
such  powers  in  accordance  with  such  order,  and  shall  in  the 
performance  and  execution  thereof,  or  in  the  repairing,  renew- 
ing or  maintaining  of  such  lines,  wires  or  poles,  conform  to  and 
be  subject  to  the  provisions  of  this  section  applicable  in  case  of 
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consent  obtained  from  such  municipal  council  or  other  author- 
ity, except  in  so  far  as  the  said  provisions  are  expressly  varied 
by  order  of  the  Board. 

Under  the  present  sub-section  all  conditions  in  the  case  of 
companies  coming  within  this  section  would  be  always  subject 
to  revision  by  the  Board.  The  subject  of  unlimited  municipal 
control  over  public  works  and  highways  has  been  discussed  in  an 
article  in  21  Canadian  Law  Times,  pp.  431  and  459. 

8.  Nothing  contained   in   this    section    shall  be    deemed  to  no  sale 
authorize  the  company  to  exercise  the  powers  therein  mentioned  powf?  etc., 
for  the  purpose  of  selling  or  distributing  light,  heat,  power  or  consent, 
electricity  in  cities,  towns  or  villages,  without  the  company  hav- 
ing first  obtained  consent  therefor  by  a  by-law  of  the  municipal- 
ity.   3  Edw.  VII.,  cap.  58,  sec.  195. 

The  limitations  upon  the  right  of  a  municipality  to  confer 
a  franchise  upon  companies  desiring  to  do  business  within  its 
borders  are  referred  to  in  the  notes  to  this  section,  supra, 
"Bights  on  highways." 

248.  In  this  section, —  Definitions. 

(a)  "company"  means  a  telephone  company,  and  every  per- "Com- 
pany." 
son  and  company  having  legislative  authority  from  the  Par- 
liament of  Canada  to  construct  and  operate,  or  to  operate  a 
telephone  system  or  line,  and  to  charge  telephone  tolls,  not 
including,  however,  a  railway  company  or  any  person  having 
authority  to  construct  or  operate  a  railway;  and, 

(6)   "municipality"  means  the  municipal  council  or  other  •■  Munici- 
authority  having  jurisdiction    over    the    highways,  squares  orpaiy' 
public  places  of  a  city,  town  or  village,  or  over  the  highway, 
square  or  public  place  concerned; 

(c)   "long  distance  line  or  service"  means  any  trunk  line  ■•  Long ais- 

...  ..       tanceline 

or  service  connecting  a  central  exchange  or  office  in  any  city,  or  service." 
town  or  village,  with  a  central  exchange  or  office,  or  with  cen- 
tral exchanges  or  offices,  in  another  or  other  cities,  towns  or 
villages. 

2.  Notwithstanding  anything  contained  in  any  Act  of  the  J°J2Jh5*  °' 
Parliament  of  Canada  or  of  the  legislature  of  any  province,  the  j^^rea. 
company  shall  not,  except  as  in  this  section  provided,  construct, 


If  such 
consent 
cannot  be 
obtained. 
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maintain  or  operate  its  lines  of  telephone  upon,  along  across 
or  under  any  highway,  square  or  other  public  place  within 
the  limits  of  any  city,  town  or  village,  incorporated  or  other- 
wise, without  the  consent  of  the  municipality. 

3.  If  the  company  cannot  obtain  the  consent  by  the  munici- 
pality, or  cannot  obtain  such  consent  otherwise  than  subject  to 
conditions  not  acceptable  to  the  company,  the  company  may 
apply  to  the  Board  for  leave  to  exercise  its  powers  upon  such 
highway,  square  or  public  place ;  and  all  the  provisions  of  the 
last  preceding  section,  with  respect  to  proceedings  where  the 
company  cannot  obtain  the  consent  of  the  municipal  council 
or  other  authority,  shall  apply  to  such  application  and  to  the 
proceedings  thereon.. 

4.  The  provisions  of  the  last  two  foregoing  sub-sections  shall 
itoiatrunk  not  aPPly  to  tne  construction,  maintenance  and  operation  by  the 

company  of  any  long  distance  line  or  service  or  any  trunk  line 
or  service  connecting  two  or  more  exchanges  in  any  city,  town 
or  village :  Provided  that  the  location  of  every  such  line,  pole 
or  conduit  in  a  direct  and  practicable  route  shall  be  subject 
to  the  direction  and  supervision  of  the  municipality,  or  of  such 
officer  as  it  may  appoint,  unless  the  municipality  or  such 
officer  after  one  week's  notice  in  writing  shall  have  omitted  to> 
prescribe  such  location  and  make  such  direction. 


Long 
distance 


Settlement 
of  disputes, 


Changes 
in  line. 


5.  All  matters  in  dispute  relating  to  the  location  and  instal- 
lation of  long  distance  lines  or  services,  or  of  such  trunk  lines  or 
services  as  are  mentioned  in  the  last  preceding  sub-section,  shall 
be  determined  by  the  Board  in  the  same  manner  and  with  the 
same  powers  as  are  provided  by  the  last  preceding  section  with 
respect  to  proceedings  where  the  company  cannot  obtain  the 
consent  of  the  municipal  council  or  other  authority. 

6.  Nothing  in  this  section  shall  affect  the  right  of  any  com- 
pany to  operate,  maintain,  renew  or  reconstruct  underground 
or  overhead  systems  or  lines  heretofore  constructed,  except  that, 
upon  application  of  the  municipality,  the  Board  may  order  any 
extension  or  change  in  the  location  of  the  line  of  the  company 
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in  any  city,  town  or  village,  or  any  portion  of  such  line,  or  the 
removal  of  any  poles  and  the  carrying  of  the  wires  or  cables 
carried  thereon  underground,  or  the  construction  of  any  new 
line;  and  such  extension,  change  in  location,  removal  or  con- 
struction shall  be  ordered  upon  such  terms  as  to  compensation 
or  otherwise,  and  shall  be  effected  within  such  time,  as  the 
Board  directs.     6  Edw.  VII.,  cap.  42,  see.  35. 

Canals,  Ditches,  Wires,  etc. 

249.  "When  any  person  having  authority  to  create,  develop,  when 
enlarge  or  change  any  water  power,  or  any  electrical  or  power  pfp^'or 
development  by  means  of   water,    or  to    develop    and   operate  quire  to  be 
mineral  claims  or  mines,  desires  for  any  such  purpose  to  carry  across  a 
any  canal,  tunnel,  flume  pipe,    ditch    or    wire   across,    over   or™ 
under  any  railway,  and  is  unable  to  agree  with  the  railway  com- 
pany as  to  the  terms  and  conditions  upon  which  the  same  may 
be  so  carried  over,  under  or  across  the  said  railway,  an  appliea-  Applica- 
tion may  be  made  to  the  Board  for  leave  to  construct  the  neces- Board, 
sary  works. 

2.  Upon  such  application  the  applicant  shall  submit  to  thePianana 
Board  a  plan  and  profile  of  the  railway  at  the  point  where  it  ispro  e' 
desired  to  make  such  crossing,  and  a  plan  or  plans  showing  the 
proposed  method  of  carrying  such    canal,    tunnel,    flume  pipe, 
ditch  or  wire  across,  over  or  under  the  said  railway,  and  such 
other  plans,  drawings  and  specifications  as  the  Board  in  any 

ease,  or  by  any  regulation  requires. 

3.  The.  Board  may,  by  order,  grant  such  application  on  such  Terms  of 

order 

terms  and  conditions  as  to  protection  and  safety,  payment  of 
compensation  or  otherwise,  as  it  deems  just  and  proper,  may 
change  the  plans,  profiles,  drawings  and  specifications  so  sub- 
mitted, and  fix  the  place  and  mode  of  crossing,  and  may  give 
directions  as  to  the  method  in  which  the  works  are  to  be  con- 
structed and  as  to  supervision  of  the  construction  of  the  works 
and  the  maintenance  thereof,  and  order  that  detailed  plans, 
drawings  and  specifications    of  any   works,    structures,    equip- 


334  '  CANADIAN  RAILWAY  ACT.  [5ec>  25Q 

ment  or  appliances  required  shall  before  construction  or  instal- 
lation be  submitted  to  and  approved  by  the  Board.    6  B.  VII 
c.  42,  s.  12. 

This  section  is  new.  No  provincial  legislation  can  authorize 
any  works  the  effect  of  which  is  to  interfere  with  the  structure 
of  the  railway.  Canadian  Pacific  Railway  Co.  v.  Notre  Dame 
de  Bonsecours  (1899),  A.C.  367;  Canadian  Pacific  B.W.  Co.  v. 
The  King,  39  S.C.R.  476,  7  Can.  Ry.  Cas.  176 ;  Madden  v.  Nelson 
&  Fort  Sheppard  B.W.  Co.,  [1899],  A.C.  626. 

In  Canadian  Pacific  B.W.  Co.  y.  Kaministiquia  Power  Co.,  6 
Can.  Ry.  Cas.  160,  the  terms  and  conditions  on  which  power  wire 
crossings  are  authorized  by  the  Board  are  discussed. 

See  also  Bell  Telephone  Co.  v.  Nipissing  Power  Co.,  9  Can. 
Ry.  Cas.  473. 

Drainage. 

Ditches  250.  The  company  shall  in  constructing  the  railway  make 

'and  maintain  suitable  ditches  and  drains  along  each  side  of, 
and  across  and  under  the  railway,  to  connect  with  ditches, 
drains,  drainage  works  and  watercourses  upon  the  lands  through 
which  the  railway  runs,  so  as  to  afford  sufficient  outlet  to  drain 
and  carry  off ;  the  water,  and  so  that  the  then  natural,  artificial, 
or  existing  drainage  of  the  said  lands  shall  not  be  obstructed  or 
impeded  by  the  railway. 

2  Whenever, — 

it  drainage        (a)  any  lands  are   injuriously   affected  by  reason  of  the 
dent.         drainage  upon,  along,  across,  or  under  the  railway  being  insuffi- 
cient to, drain  and  carry  off  the  water  from  such  lands;  or, 

ormunici-  (&)  any  municipality  or  landowner  desires  to  obtain  means 
desires.  of  drainage,  or  the  right  to  lay  water  pipes  or  other  pipes, 
temporarily  or  permanently,  through,  along,  upon,  across  or 
under  the  railway  or  any  works  or  land  of  the  company; 
Board  may  the  Board  may,  upon  the  application  or  complaint  of  the  muni- 
cipality'or  landowner,  order  the  company  to  construct  such 
drainage  or  lay  pipes,  and  may  require  the  applicant  to 
submit  to  the  Board  a  plan  and  profile  of  the  portion  of  the 
railway  to  be  affected,  or  may  direct  an  inspecting  engineer, 
or  such  other  person  as  it  deems  advisable  to  appoint,  to  inspect 
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the  locality  in  question,  and,  if  expedient,  there  hold  an 
inquiry  as  to  the  necessity  or  requirements  for  such  drainage 
or  pipes,  and  to  make  a  full  report  thereon  to  the  Board. 

3.  The  Board  may  upon  such  report,  or  in  its  discretion, Terms  and 

conditions. 

order  how,  where,  when,  by  whom,  and  upon  what  terms  and 
conditions,  such  drainage  may  be  effected,  or  pipes  laid,  con- 
structed and  maintained,  having  due  regard  to  all  proper 
interests.    3  E.  VII.,  c.  58,  s.  196. 

Sub-section  1  appeared  for  the  first  time  in  the  Act  of  1903. 
The  whole  section  should  be  read  with  section  151,  sub-sections 
(k),  (I),  (m),  and  (n),  154  and  155  ante.  Taken  together  the 
effect  is  that,  by  section  151  (k)  a  railway  company  may  con- 
struct across,  under  or  over  any  river,  stream,  watercourse  or 
canal  which  it  intersects  or  touches,  such  of  the  various  works 
there  enumerated  as  may  be  necessary  for  the  proper  working 
of  the  railway;  by  section  151  (I)  it  may  divert  temporarily  or 
permanently  the  course  of  any  river,  stream  or  watercourse,  or 
raise  or  sink  the  level  thereof  in  order  the  more  conveniently 
to  carry  the  same  over,  under  or  by  the  side  of  the  railway ;  by 
section  151  (m)  the  company  may  make  drains  or  conduits  into, 
through  or  under  any  lands  adjoining  the  railway  for  the  pur- 
pose of  conveying  water  from  or  to  the  railway";  by  section  151 
(w)  it  may  divert  or  alter  the  position  of  any  waterpipe,  sewer 
or  drain. 

Section  154  requires  the  company  to  restore  as  nearly  as 
possible  to  its  former  state  any  river,  stream,  watercourse  .  .  . 
waterpipe  .  .  .  sewer  or  drain  .  .  .  which  it  diverts  or  alters, 
or  it  shall  put  the  same  in  such  a  state  as  not  materially  to  impair 
its  usefulness;  and  by  section  155  the  company,  in  the  exercise 
of  these  or  other  powers,  must  do  as  little  damage  as  possible 
and  shall  make  full  compensation  in  the  manner  herein  and  in 
the  Special  Act  provided  to  all  parties  interested  for  all  damage 
by  them  sustained  by  reason  of  the  exercise  of  such  powers. 
The  method  of  acquiring  lands  and  fixing  compensation  prescrib- 
ed by  the  Act  therefore  applies  to  the  diversion  or  obstruction 
of  any  stream,  drain  or  watercourse  rendered  necessary  by  the 
construction  of  the  railway;  and  accordingly  where  a  company 
desires  to  divert  or  obstruct,  it  must  file  the  necessary  plans 
and  take  all  proceedings  required  in  the  case  of  interference 
with  private  or  public  lands,  highways  or  other  property: 
Arthur  v.  Grand  Trunk  B.W.  Co.,  25  O.R.  37,  22  A.R.  89 ;  and 
the  mere  fact  that  upon  the  general  right  of  way  plan  approved 
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by  the  authorities  a  proposed  diversion  is  shown,  would  not 
authorize  such  diversion  to  the  prejudice  of  individual  rights 
unless  such  a  course  was  expressly  authorized  by  statute,  or  the 
person  interested  had  been  duly  notified  and  received  compensa- 
tion for  any  private  injury  inflicted:  The  Queen  v.  Wycombe 
R.W.  Co.,  L.R.  2  Q.B.  310 ;  but  where  a  company  has  diverted 
a  highway  ultra  vires  but  with  a  bona  fide  view  to  the  conveni- 
ence of  the  public,  a  Court  of  Equity  will  not  compel  it  to  re- 
place the  road  if  that  will  cause  greater  inconvenience  than  the 
unauthorized  diversion,  but  will  leave  it  open  to  the  Attorney-. 
General  to  proceed  at  law  if  so  advised:  Attorney-General  v. 
Ely,  L.R.  6  Eq.  106,  4  Ch.  App.  194.  A  company  would  not  be 
allowed  to  make  a  diversion  (under  the  English  Statute)  merely 
because  it  would  diminish  the  expense  to  which  the  company 
might  be  put  under  the  terms  of  that  statute  (8  Vict.  cap.  20, 
sec.  16) ;  such  a  diversion  must  be  actually  necessary  for  the  con- 
struction of  the  railway:  Pugh  v.  Golden  Valley  R.W.  Co.,  12 
Ch.  D.  274.  In  Graham  v.  Northern  R.W.  Co.,  10  Gr.  259,  it  was 
decided  upon  principles  somewhat  similar  to  those  invoked  in 
Attorney-General  v.  Ely,  that  the  mere  fact  that  a  riparian  pro- 
prietor had  recovered  damages  at  law  for  an  interference  with 
a  stream  would  not  entitle  him  to  an  injunction  upon  an  appeal 
to  the  discretionary  jurisdiction  of  a  Court  of  Equity  where  the 
damages  were  merely  nominal  and  the  balance  of  convenience 
was  greatly  in  favour  of  the  company :  see  also  Poudrette  v. 
Ontario,  etc.,  R.W.  Co.,  11  L.N.  130.  Where  a  company  in  an 
attempt  to  prevent  an  interference  with  a  drain  or  watercourse 
negligently  or  improperly  constructs  a  ditch,  drain  or  culvert  so 
that  damage  is  done  to  other  landowners,  an  action  will  lie  at 
common  law  based  upon  this  negligent  act,  and  the  injured 
party  is  not  compelled  to  seek  compensation  under  the  statute: 
Vanhorn  v.  Grand  Trunk  R.W.  Co.,  9  U.C.C.P.  264 ;  Anderson  v. 
Great  Western  R.W.  Co.,  11  U.C.R.  126 ;  Abbott  Railway  Law  of 
Canada,  240,  241,  242,  and  a  similar  result  has  been  arrived  at 
in  England:  Lawrence  v.  Great  Northern  R.W.  Co.,  16  Q.B.  643; 
see  also  Simoneau  v.  The  Queen,  2  Ex.  C.R.  391 ;  Morin  v.  The 
Queen,  2  Ex.  C.R.  396,  20  S.C.R.  515,  and  even  where  defen- 
dants might  not  be  bound  to  construct  a  ditch  to  carry  off  sur- 
face water,  yet  if  they  assume  to  do  so  and  construct  it  so  care- 
lessly that  the  flow  is  impeded  and  damage  results,  the  plaintiff 
will  be  entitled  to  recover :  Utter  v.  Great  Western  R.W.  Co.,  11 
U.C.R.  392 ;  and  where  a  drain  was  so  negligently  constructed 
that  water  flooded  a  highway,  a  municipality  charged  with  its 
repair  was  permitted  to  recover  for  the  special  injury  inflicted: 
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Sarnia  v.  Great  Western  B.W.  Co.,  17  TJ.C.R.  65.  A  declaration 
that  defendants  negligently,  wrongfully  and  injuriously  placed 
earth  in  a  ditch  so  as  to  obstruct  it,  was  upheld  in  Alton  v. 
Hamilton,  etc.,  B.W.  Co.,  13  TJ.C.R.  595.  "Where  defendants  con- 
structed a  culvert  too  small  to  carry  off  water  brought  down  by 
drains  made  before  the  railway  passed  through,  it  was  held  liable 
for  damages  resulting  from  an  overflow :  Gar r on  v.  Great  West- 
em  B.W.  Co.,  14  U.C.R.  192.  "Where  no  negligence  or  improper 
construction  is  shown  and  the  damage  is  due  solely  to  a  reason- 
able exercise  of  the  powers  conferred  upon  the  railway  company, 
the  owner  of  adjoining  lands  cannot  recover  damages,  as  such  an 
injury  should  have  been  foreseen  and  compensation  for  it  claimed 
under  the  statute  when  the  railway  was  constructed:  L'Esper- 
ance  v.  Great  Western  B.W.  Co.,  14  U.C.R.  173 ;  and  see  Nichol 
v.  Canada  Southern  B.W.  Co.,  40  U.C.R.  583;  and  a  purchaser 
of  lands  injured  by  the  backing  up  of  water  owing  to  a  railway 
embankment,  cannot  recover  damages  for  what  should  have  been 
the  subject  of  a  claim  for  compensation  at  the  time  the  railway 
was  built:  Knapp  v.' Great  Western  B.W.  Co.,  6  U.C.C.P.  187; 
Wallace  v.  Grand  Trunk  B.W.  Co.,  16  U.C.R.  551 ;  but  it  is  not 
assumed  merely  because  a  person  has  a  statutory  right  to  carry 
on  irrigation  works  that  he  may  do  so  in  a  manner  to  prejudice 
the  rights  of  others,  such  a  right  must  clearly  appear  from  the 
provisions  of  the  statute:  Canadian  Pacific  B.W.  Co.,  v.  Parke 
(1899),  A.C.  535,  reversing  6  B.C.R.  6;  Tolton  v.  Canadian  Paci- 
fic B.W.  Co.,  22  O.R.  204;  and  where  the  company  having  no 
authority  to  divert  a  watercourse,  claimed  to  have  agreed  with 
the  previous  owner  to  do  so  and  to  have  paid  him  compensation 
therefor,  it  was  held  that  under  the  Ontario  Registry  Act  the 
equitable  easement  to  divert  thereby  created  would  not  avail  as 
against  a  subsequent  purchaser  without  notice :  Tolton  v.  Cana- 
dian Pacific  B.W.  Co.,  supra.  Where  a  diversion  is  made  without 
complying  with  the  terms  of  the  statute  authorizing  it,  the 
owner  is  entitled  to  damages  in  an  action  based  upon  the  perma- 
nent injury  done  him:  Arthur  v.  Grand  Trunk  B.W.  Co.,  25 
O.R.  37,  22  A.R.  89.  In  the  Divisional  Court  it  was  said  that  it 
was  the  original  diversion  and  not  the  resulting  damages  which 
gave  the  cause  of  action,  and  therefore  it  would  appear  that  the 
limitation  of  time  for  bringing  an  action  under  section  306, 
infra,  would  run  from  the  date  of  the  diversion,  but  though  such 
cases  as  Knapp  v.  Great  Western  B.W.  Co.,  6  U.C.C.P.  187,  and 
Glen  v.  Grand  Trunk  B.W.  Co.,  2  P.R.  377,  would  seem  to  bear 
this  out,  the  decisions  in  McGillivray  v.  Great  Western  B.W.  Co., 
25  U.C.R.  69,  and  Carron  v.  Great  Western  B.W.  Co.,  14  U.C.R. 

22— R.L. 
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192,  lead  to  the  conclusion  that  time  begins  to  run  from  the  date 
of  the  damage  done  by  the  overflow,  although  apparently  under 
those  cases  only  such  damages  can  be  recovered  as  have  been 
suffered  during  the  period  of  that  limitation. 

In  LeMay  v.  Canadian  Pacific  Railway  Co.,  the  Court  of 
Review  (De  Lorimier,  Charbonneau&  Dunlop,  JJ.)  15  December, 
1909,  decided  that  the  claim  of  a  landowner  for  damages  to  his 
property  by  flooding  owing  to  the  insufficiency  of  a  culvert 
under  the  railway  was  continuous  in  its  nature  and  was  not  pre- 
scribed to  one  year  under  section  306  of  the  Railway  Act,  but  that 
the  prescription  of  two  years  under  section  2,261  Civil  Code,  was 
the  law  applicable  to  the  plaintiff's  claim  and  the  plaintiff  re- 
covered damages  for  twenty-three  months  elapsed  from  the  date 
of  a  former  judgment  in  his  favor  for  previous  damage  in  De- 
cember, 1907,  to  the  date  of  judgment  in  the  present  action. 

Generally  speaking,  a  person  is  not  liable  for  obstructing 
the  flow  of  surface  water  as  distingushed  from  water  flowing 
in  a  defined  channel :  Crewson  v.  Grand  Trunk  B.W.  Co.,  27  U.C. 
R.  68;  Nichol  v.  Canada  Southern  B.W.  Co.,  40  U.C.R.  583; 
but  where  a  landowner  has  arranged  for  the  disposal  of  surface 
water  by  means  of  artificial  drains  and  these  are  obstructed  by 
the  railway  company,  the  proceedings  for  arbitration  and  ex- 
propriation must  be  invoked  and  compensation  made  by  the 
latter  for  all  interference  with  such  drains:  Arthur  v.  Grand 
Trunk  B.W.  Co.,  supra.  In  this  case  it  has  been  held  by  the 
Court  of  Appeal  that  if  water  precipitated  from  the  clouds  in 
the  form  of  rain  or  snow  forms  for  itself  a  visible  channel  and 
is  of  sufficient  volume  to  be  serviceable  to  the  persons  through 
or  along  whose  land  it  flows,  it  is  a  watercourse,  and  for  its 
diversion  an  action  will  lie.  In  Manitoba  a  watercourse  is  said 
to  consist  of  bed,  banks  and  water,  and  while  the  flow  of  the 
water  need  not  be  continuous  or  constant,  the  bed  and  banks 
must  be  defined  and  distinct  enough  to  form  a  channel  or  course 
that  can  be  seen  as  a  permanent  landmark  on  the  ground :  Wilton 
v.  Murray,  12  Man.  L.R.  35.  The  general  subject  of  what  con- 
stitutes "surface  water"  as  distinguished  from  a  watercourse 
is  discussed  in  Ostrom  v.  Sills,  24  A.R.  526,  28  S.C.R.  485  and 
it  is  laid  down  by  the  Court  of  Appeal,  and  affirmed  by  the 
Supreme  Court,  that  an  occupant  or  owner  has  no  right  to  dram 
into  his  neighbours'  land  the  surface  water  from  his  own  land 
not  flowing  in  a  defined  channel,  see  also  on  this  subject  Young 
V.  Tucker  26  A.R.  162;  Hamelin  v.  Bannerman,  31  S.C.R.  534; 
Ward  v.  Grenville,  32  S.C.R.  510.  Sub-section  1,  of  section  250, 
will  of  course  render  it  more  than  ever  necessary  that  a  railway 
company  should  take  care  of  all  water  brought  down  upon  its 
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land  by  ditches  or  drains  at  the  time  the  railway  is  constructed. 
But  when  the  railway  is  constructed  before  the  drain  it  does  not 
apply.  Langlois  v.  Grand  Trunk  B.W.  Co.,  26  Q.R.,  S.C.  51. 
Where  land  is  injured  by  the  unlawful  flow  of  water  from  an- 
other's land,  the  owner  may  erect  works  necessary  to  keep  it 
off  and  is  liable  for  damages  neither  to  the  person  from  whose 
lands  such  water  flows  nor  to  anyone  to  whose  land  it  is  diverted 
by  reason  of  his  preventive  measures :  Canadian  Pacific  B.W.  Co. 
v.  McBryan,  5  B.C.R.  187,  6  B.C.E.  136,  29  S.C.R.  359 ;  Ostrom 
v.  Sills,  supra;  Hornby  v.  New  Westminster,  etc.  R.W.  Co.,  35 
Can.  L.J.  653,  6  B.C.R.  589;  but  where  the  railway  company 
instead  of  merely  keeping  water  off  its  own  lands,  constructs 
ditches  so  as  to  convey  it  to  another's  they  were  held,  in  Quebec, 
to  be  liable  for  resulting  damages:  Grand  Trunk  B.W.  Co.  v. 
Miville,  14  L.C.R.  469. 

Sub-section  2  embodies  the  provisions  of  section  14  of  the 
Act  of  1888,  but  with  considerable  alterations  and  additions. 
In  its  original  form  it  applied  to  streets  as  well  as  drains. 

The  provision  for  opening  streets  across  railways  in  section  14 
of  the  Act  of  1888  next  appeared  in  sub-section  186  of  the  Act  of 
1903,  and  then  in  section  237  of  the  present  Act  as  "to  construct- 
ing a  highway"  "across  an  existing  railway."  The  cases  since 
decided  are  collected  in  the  notes  to  sec.  237  ante. 

The  scope  of  the  section  provides  a  summary  method  of  execut- 
ing drainage  work  under  the  authority  of  the  Board  and  pro- 
vides relief  in  such  cases  as  those  where  a  municipality  desires 
to  carry  out  such  works,  but  finds  itself  blocked  by  a  Dominion 
Railway,  which,  but  for  the  provisions  of  section  251  infra,  can- 
not be  affected  by  Provincial  Drainage  Acts  or  works  under- 
taken under  the  authority  of  such  Acts  which  will  have  the 
effect  of  interfering  with  the  structure  of  the  railway.  It  has 
been  decided  in  Miller  v.  Grand  Trunk  B.W.  Co.,  45  U.C.R.  222, 
and  McCrimmon  v.  Yarmouth,  27  A.R.  636,  that  such  statutes 
do  not  apply  to  railways  subject  to  the  jurisdiction  of  the  Fed- 
eral Parliament;  hence  the  necessity  for  such  relief.  Where, 
however,  Provincial  Acts  are  not  designed  to  interfere  with  the 
permanent  structure  of  a  Dominion  railway,  but  only  provide 
a  method  of  restoring  drains  upon  its  lands  to  their  original 
condition  by  cleaning  them  out,  such  legislation  is  binding  upon 
the  railway  and  the  cost  of  doing  such  work  may  be  levied  upon 
it  by  a  municipality :  Canadian  Pacific  B.W.  Co.  v.  Notre  Dame 
deBonsecours,  Q.R.  7  Q.B.  121,  (1899),  A.C.  367;  and  such  a 
railway  company  in  Quebec  is  not  only  subject  to  the  provisions 
of  provincial  and  municipal  legislation  respecting  the  mainten- 
ance of  its  ditches  or  drains,  but  is  entitled  to  any  correspond- 
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ing  benefits  conferred  upon  the  owners  of  such  ditches  by  the 
Quebec  Civil  Code :  Duhaime  v.  Grand  Trunk  B.W.  Co.,  Q.E.  16 
S.C.  121.  This  section  does  not  purport  to  render  such  com- 
panies liable  to  provincial  legislation  to  any  greater  extent  than 
heretofore,  but  merely  enables  the  Board  to  facilitate  the  carry- 
ing out  of  any  drainage  scheme  inaugurated  under  such  legis- 
lation by  exercising  the  powers  conferred  by  this  section.  It 
will  be  seen,  however,  that  by  the  next  section  a  step  in  advance 
has  been  taken,  and  an  attempt  has  been  made  to  give  provincial 
legislatures  authority  over  Canadian  railways,  so  far  as  the 
subject  of  drainage  works  is  concerned. 

This  legislation  was  first  enacted  in  1900,  by  63-84  Vict.,  cap. 
23  (D.),  but  was  limited  to  conferring  power  upon  the  Kailway 
Committee  to  order  the  company  to  construct  such  drainage 
works  as  the  Committee  might  think  necessary  for  the  due  exe- 
cution, so  far  as  the  railway  lands  were  concerned,  of  the  pro- 
posed drainage  scheme.  The  new  section  goes  further  still  and 
enacts  that  where  the  Board  has  made  no  order  under  the  pre- 
ceding section,  and  the  railway  refuses  to  voluntarily  construct 
the  necessary  works  on  its  lands,  the  authors  of  the  drainage 
scheme  may  construct  it  upon  railway  lands  under  the  authority 
of  and  in  the  manner  prescribed  by  the  provincial  statute,  sub- 
ject, however,  to  the  approval  of  the  Board.  In  so  far  as  the 
Dominion  Parliament  has  thus  delegated  its  functions  to  the' 
Provincial  Legislatures,  a  principle,  which  appears  to  be  entirely 
novel  under  the  B.  N.  A.  Act,  has  been  introduced ;  namely,  the 
delegation  to  the  Provinces  of  legislative  powers  conferred 
exclusively  upon  the  Dominion  by  the  statute  in  question.  It 
remains  to  be  seen,  whether  such  a  delegation  of  legislative 
functions  to  another,  but  in  no  sense  a  subordinate  legislative 
body,  is  within  the  power  of  the  Federal  Parliament.  It  would 
appear  to  be  essentially  different  from  the  delegation  of  limited 
powers  to  one  of  its  own  officers  or  subordinate  bodies,  and 
resembles  rather  the  transfer  of  its  jurisdiction  to  an  alien  sov- 
ereign power  such  as  a  foreign  country,  or  to  some  other  colony 
which  exercises  the  functions  of  the  sovereign  within  a  more  or 
less  restricted  legislative  sphere.  The  constitutional  aspect  of 
this  section  may  yet  create  an  interesting  discussion. 

As  to  damages  for  obstructing  drains,  see  Knill  v.  Gram 
Trunk  B.W.  Co. ;  8  0.  "W.  R.  870  and  sec.  155  ante.  The  com- 
pensation allowed  does  not  include  damages  for  the  subsequent 
obstruction  of  the  drain,  Grand  Trunk  R.W.  Co.  v.  Langlou 
Q.  R.  14  K.  B.  173. 
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251.    Whenever    by   virtue    of    any   Act   of    any   province  Drainage 

_   ngs  under 

taken  by  any  municipality  or  landowner  for  any  drainage,  or  Acts, 
drainage  works,  upon  and  across  the  property  of  any  other 
landowner  in  such  province,  the  like  proceedings  may,  at  the 
option  of  such  municipality  or  landowner,  be  had  or  taken  by 
such  municipality  or  landowner  for  drainage,  or  drainage 
works,  upon  and  across  the  railway  and  lands  of  the  company, 
in  the  place  of  the  proceedings  before  the  Board  in  the  last  pre- 
ceding section  provided. 

2.  In  case  of  any  such  proceedings,  the  drainage  laws  of  the  Provincial 

l&ws  to 

province  shall,  subject  to  any  previous  order  or  direction  of  the  apply. 
Board  made  or  given  with  respect  to  drainage  of  the  same  lands, 
apply  to  the  lands  of  the  company  upon  or  across  which  such 
drainage  is  required,  to  the  same  extent  as  to  the  lands  of  any 
landowner  of  such  province :  Provided  that  the  company  shall  company, 
have  the  option  of  constructing  the  portion  of  any  drain,  or 
drainage  work,  required  to  be  constructed  upon,  along,  under 
or  across  its  railway  or  lands. 

3.  In  the  event  of  the  company  not  exercisiDg  such  option,  "0"p^°" 
and  completing  such  work  within  a  reasonable  time,  and  with-ci8ed- 
out  any  unnecessary  delay,  such  work  may  be  constructed  or 
completed  in  the  same  manner  as  any  other  portions  of  such 
work  are  provided  under  the  laws  of  such  province  to  be  con- 
structed. 

4.  Notwithstanding  anything  in  this  section  contained,   uo^p™™1 
drainage  works   shall   be    constructed    or  reconstructed   upon, 
along,  under  or  across  the  railway  or  lands  of  the  company 

until  the  character  of  such  works,  or  the  specifications  or  plans 
thereof,  have  been  first  submitted  to  and  approved  of  by  the 
Board. 

5.  The  proportion    of  the    cost    of  the    drain,    or  drainage  costs, 
works,  across  or  upon  the  railway,  to  be  borne  by  the  company, 
shall,  in  all  such  cases,  be  based  upon  the  increase  of  cost  of 
such  work  caused  by  the    construction    and    operation    of  the 
railway.    3  E.  VII.,  c.  58,  s.  197. 
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Sub-section  5,  so  far  as  the  Province  of  Ontario  is  con- 
cerned, applies  to  Dominion  railways  brought  within  the  provis- 
ions of  provincial  drainage  Acts  a  principle  less  favourable 
to  the  company  than  exists  in  the  case  of  railways  which  are 
subject  only  to  the  jurisdiction  of  the  Province.  See  sections  9 
and  10  of  the  Railway  Ditches  and  Watercourses  Act,  R.SO 
1897,  Cap.  286. 

The  jurisdiction  of  the  Board  to  deal  with  applications 
affecting  drainage  across  railway  lands  is  limited  under  this 
section  to  approving  the  character  and  specifications  of  the 
work  on  the  railway  company's  property.  The  Board  cannot 
modify  in  any  respect  any  drainage  scheme  or  decide  as  to  its 
sufficiency,  or  the  propriety  of  locating  culverts  on  the  com- 
pany's right  of  way  at  any  particular  point.  No  application 
to  the  Board  should  be  made  until  all  the  proceedings  under 
the  Provincial  Drainage  Acts  have  been  exhausted :  so  held  by 
the  Board,  upon  an  application  by  the  municipality  of  the 
Township  of  Tilbury  East  for  an  order  approving  of  the  Mal- 
lott  drain  being  carried  across  the  lands  of  the  Canadian  Pacific 
Railway  Company.  Be  Drainage  Applications  (Ontario)  17th 
January,  1910. 

Farm  Crossings. 

8h"T]pank  ^^  Every  company  shall  make  crossings  for  persons  across 
whose  lands  the  railway  is  carried,  convenient  and  proper  for 
the  crossing  of  the  railway  for  farm  purposes. 

UTe  stock.  2.  Live  stock,  in  using  such  crossings,  shall  be  in  charge  of 
some  competent  person,  who  shall  take  all  reasonable  care  and 
precaution  to  avoid  accidents.  3  Edw.  VII.,  cap.  58,  sec.  198. 
The  company  is  not  obliged  or  authorized  to  go  upon  the 
adjoining  land  of  the  owner  to  repair  that  crossing  Palmer 
v.  Michigan  Central  B.  Co.,  7  O.L.R.  87,  3  Can.  Ry.  Cas.  194. 

Necessary         253.   The  Board  may,  upon  the  application  of  any  land- 

■crossing's  ,     , « 

OTderbab    owner>  order  the  company  to  provide  and  construct  a  suitaDie 

Board.       farm  crossing  across  the  railway,  wherever  in  any  case  the 

Board  deems  it  necessary  for  the  proper  enjoyment  of  his  land 

on  either  side  of  the  railway,  and  safe  in  the  public  interest. 
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2.  The  Board  may  order  and  direct  how,  when,  where,  by  Terms  and 
whom,  and  upon  what  terms  and  conditions  such  farm  crossing 
shall  be  constructed  and  maintained.     3  Edw.  VII.,  cap.  58,  , 
sec.  198. 

Farm  Crossings  defined.  Though  this  term  has  been 
employed  in  railway  acts  since  14  &  15  Vict.,  cap.  51,  it  has 
never  been  denned  by  legislation.  In  Beist  v.  Grand  Trunk 
B.W.  Co.  6  U.C.C.P.  421,  at  p.  423,  Draper,  C.J.,  says:  "The 
word  may  include  a  passage  across  and  upon  a  railway  itself 
— a  crossing  at  grade  or  a  bridge  over — or  a  tunnel  under  the 
railway,"  and  in  Burke  v.  Grand  Trunk  B.W.  Co.,  ibid.,  at  p. 
486,  he  repeats  this  definition. 

Under  section  253  the  Board  may  order  an  under  crossing 
in  addition  to  the  purchase  money  paid  for  the  land  taken  and 
damages:  In  re  Cockerlvne  and  Guelph  &  Goderich  Bailway 
Company,  5  Can.  Ry.  Cas.  313,  approving  Beist  v.  Grand  Trunk 
Bailway  Company.  The  opposite  view  was  held  by  Meredith, 
C.J.,  in  the  case  of  Armstrong  and  the  James  Bay  Bailway 
Company,  12  O.L.R.  137;  38  S.C.R.  511,  [1909],  A.C.  624,  5 
Can.  Ry.  Cas.  306,  6  Can.  Ry.  Cas.  196,  10  Can.  Ry.  Cas.  1,  and 
this  ease  was  affirmed  on  an  appeal  to  the  Privy  Council.  It 
must  not  be  taken  as  a  binding  authority  on  this  point,  however, 
which  was  not  necessarily  considered  in  dealing  with  the  appeal. 

When  Bight  to  Crossing  Arises.  There  is  at  common  law 
no  right  to  a  crossing  upon  a  severance  of  the  land,  and  unless 
given  by  statute  the  owner  cannot  require  it  at  the  hands  of  a 
railway  company,  nor  can  the  latter  force  it  upon  the  owner  in 
mitigation  of  damages  for  a  severance,  and  consequently  where 
no  statutory  provision  for  a  crossing  exists,  full  compensation 
for  the  severance  of  the  land  should  be  granted :  Vezina  v.  The 
Queen,  17  S.C.R.  1 ;  Guay  v.  The  Queen,  ib.  30.  The  case  of 
Canada  Southern  B.W.  Co.  v.  Clouse,  13  S.C.R.  139,  was  form- 
erly regarded  as  an  authority  to  the  contrary,  but  in  Ontario 
Lands  &  Oil  Co.  v.  Canada  Southern  B.W.  Co.,  1  O.L.R.  215 
Can.  Ry.  Cas.  17,  it  was  held  by  Meredith,  J.,  that  the  Clouse 
Case  was  in  effect  overruled  by  the  Vezina  and  Guay  Cases, 
and  that  Brown  v.  Toronto,  etc.,  B.W.  Co.,  26  U.C.C.P.  206, 
holding  that  there  was  no  common  law  right  to  a  crossing, 
has  been  approved  and  followed  in  preference  to  Canada  South- 
ern B.W.  Co.  v.  Clouse.  The  earlier  legislation  respecting 
farm  crossings  was  all  considered  in  Ontario  Lands  &  Oil  Co.  v. 
Canada  Southern  R.W.  Co.,  post,  and  ft  was  there  decided  that 
prior  to  the  statute  of  1888,  there  had  been  no  statutable  obliga- 
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tion  on  a  railway  company  to  provide  and  maintain  farm  cross- 
ings and  that  as  that  statute  was  not  retroactive,  no  one  whose 
lands  had  been  severed  prior  to  1888  could  demand  a  crossing.  It 
is  to  be  observed  that  by  section  253,  of  the  present  Act,  the 
Board  may  order  the  erection  of  farm  crossings  wherever  it 
deems  it  necessary  for  the  proper  enjoyment  of  the  land  so 
that  there  is  now  a  means  whereby  a  crossing  in  the  nature  of 
a  farm  crossing  may  be  obtained,  even  though  the  right  to 
one  did  not  previously  exist.     A  question  sometimes  comes  up 
whether  a  purchaser  of  a  portion  of  lands  severed  by  the  rail- 
way can  compel  the  company  to  give  him  a  crossing  for  the 
piece  he  has  bought,  when  the  owner  of  the  remainder  of  the 
land  continues  in  the  enjoyment  of  the  crossing  that  formerly 
served  for  both  parcels.     In  Grand  Trunk  B.W.  Co.  v.  Huard, 
Q.R.  1  Q.B.  501,  it  was  held  that  the  railway  company  was 
governed  in  the  matter  of  crossings  by  the  Railway  Clauses 
Act,  14  &  15  Vict.,   cap.   51,  which  was  incorporated  in  its 
charter,  16  Viet.,  c.  37,  and  that  under  that  Act  it  was  its  duty 
to  construct  crossings  for  each  lot  of  land  traversed  by  the 
railway,  whether  or  not  such  lots  were  sub-divisions  of  lands 
originally  expropriated,   and  that  the  compensation  made  at 
the  time  of    expropriation  of    the    original  lot    could  not  be 
regarded  as  sufficient  indemnity  for  a  lack  of  crossings  upon 
a  future  sub-division  of  the  lots.    This  subject  is  dealt  with  in 
Abbott's  Railway  Law,  pp.  256,  257,  258,  and  he  arrives  at 
the  conclusion  that  crossings  must  be  given  upon  a  sub-divi- 
sion of  the  lands,  but  the  decision  in  Ontario  Lands  &  Oil  Co. 
v.  Canada  Southern  B.W.  Co.,  1  Can.  Ry.  Cas.  17,  rendered  five 
years  after  the  publication  of  this  work  lays  down  the  opposite 
rule  and   the  law   laid  down  in  this  case   would  probably  be 
accepted  in  provinces  other  than  Quebec.    It  has  been  followed 
in  Ontario  in  Carew  v.  Grand  Trunk  B.W.  Co.,  5  O.L.R.  653, 
2  Can.  Ry.  Cas.  241.     In  England  crossings  must  be  supplied 
as  the  lands  become  more  and  more  subdivided:  United  Land 
Co.  v.  Great  Eastern  B.W.  Co.,  10  Ch.  App.  586,  but  the  word- 
ing of  the  English  statute  (8  Vict.,  cap.  20,  sec.  68)  is  entirely 
different  from  ours,  and  fully  justifies  a  different  conclusion. 
Where  land  has  been  conveyed  so  that  the  purchaser  cannot  get 
out  without  crossing  railway  lands,  a  way  of  necessity  was 
offered  by  the  Railway  Company,  but  was  refused  by  plauv 
tiffs  in  Ontario  Lands  &  Oil  Co.  v.  Canada  Southern  B.W.  Co., 
and  it  was  not  decided  by  Meredith,  J.,  whether  plaintiffs  would 
be  legally  entitled  to  it.    As  the  purchaser  did  not  acquire  his 
land  from  the  railway  company,  but  from  another  vendor,  it  is 
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difficult  to  see  how  he  could  claim  a  way  of  necessity.  Gen- 
erally such  a  right  is  only  preserved  where  one  person  conveys 
to  another  land  which  the  purchaser  has  no  means  of  reaching 
except  over  the  vendor's  property:  Wilkes  v.  Oreenway,  6  T. 
L.R.  449;  Eckroyd  v.  Goulthard  (1897),  2  Ch.  554;  Grand 
Trunk  B.W.  Go.  v.  Valliear,  2  Can.  Ey.  Cas.  245,  7  O.L.R.  364,  3 
Can.  Ry.  Cas.  399,  and  see  notes  on  "Farm  Crossings,"  3  Can. 
Ry.  Cas.,  pp.  202  and  203.  "Where  an  owner  sold  land  to  a  com- 
pany thus  severing  his  own  property  and  reserved  no  right  of 
way  across,  it  was  held  that  he  had  no  right  to  a  way  of  necessity 
because  he  could  pass  from  one  portion  of  his  lands  to  another  by 
means  of  a  highway  adjoining  them  both :  Carroll  v.  Great  West- 
ern B.W.  Co.,  14  U.C.R.  614. 

The  Board  has  jurisdiction  to  order  a  farm  crossing  at  the 
expense  of  the  Railway,  even  though  the  applicant's  predeces- 
sor had  no  right  of  crossing.  The  Chief  Commissioner  (Kil- 
lam)  dissented,  holding  that  section  252  was  applicable  only  to 
cases  in  which  the  railway  had  been  carried  across  a  person's 
land  since  the  Act  of  1888;  that  the  applicant  had  no  legal 
right  to  a  crossing,  and  that  it  could  be  granted  by  the  Board 
only  under  the  discretionary  power  given  by  see.  253,  and  that 
under  the  circumstances  the  applicant  should  pay  the  cost  of 
constructing  such  a  crossing. 

Wright  v.  Michigan  Central  B.W.  Co.,  6  Can.  Ry.  Cas.  133 ; 
but  see  New  v.  Toronto,  Hamilton  &  Buffalo  By.  Co.,  8  Can. 
Ry.  Cas.  50,  infra. 

Grant  of  Crossing  over  Bailway.  Though  a  person  may  val- 
idly agree  with  a  company  buying  a  right  of  way  from  him  to 
reserve  from  his  grant  a  crossing  over  the  railway  property: 
Ontario,  etc.,  B.W.  Co.  v.  Philorick,  12  S.C.R.  288,  yet  the  com- 
pany will  not  be  bound  by  an  agreement  for  a  crossing  over  its 
land  made  on  its  behalf  by  its  solicitors :  Doran  v.  Great  West- 
em  B.W.  Co.,  14  U.C.R.  403 ;  Wood  v.  Hamilton,  etc.,  B.W.  Co., 
25  Gr.  135,  or  by  its  engineer:  Cameron  v.  Wellington,  etc., 
B.W.  Co.,  28  Gr.  327. 

Where  a  bridge  has  been  maintained  across  a  railway  for 
upwards  of  50  years  for  the  purpose  of  giving  access  from  one 
part  to  another  of  the  farm  intersected  by  the  railway,  the 
railway  company  has  no  power  to  alter  or  remove  it  without 
the  consent  of  the  Board,  and  the  owner  is  entitled  to  damages 
for  such  alteration  or  removal.  It  was  also  held  that  a  rail- 
way company  is  competent  to  grant  an  easement  over  its  tracks 
when  the  land  on  both  sides  of  the  track  is  owned  by  the  same 
person. 
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McKenzie  v.  Grand  Trunk  B.W.  Co.;  Dickie  v.  Grand  Trunk 
B.W.  Co.,  7  Can.  Ry.  Cas.  47;  14  O.L.R.  671;  Kelly  v  Grand 
Trunk  B.W.  Co.,  14  O.W.R.  602. 

Query  as  to  whether  a  railway  company  can  grant  such  an 
easement  when  the  tracks  do  not  sever  the  lands  of  one  owner- 
see  Mulliner  v.  Midland  B.W.  Co.,  11  Ch.  D.  611;  Great  West- 
ern R.W.  Co.  v.  Solihull,  86  L.T.  852;  18  T.  L.R.  707.  In  such 
case  right  to  a  level  crossing  or  undercrossing  over  a  railway 
cannot  be  acquired  by  prescription,  because  such  prescription 
rests  upon  the  presumption  of  a  lost  grant  and  the  railway  com- 
pany would  have  no  power  to  make  any  such  grant:  Guthrie 
v.  Canadian  Pacific  R.W.  Co.,  27  A.R.  64,  1  Can.  Ry.  Cas.  1; 
Canadian  Pacific  R.W.  Co.  v.  Guthrie,  31  S.C.R.  155,  ib.,  9; 
Grand  Trunk  B.W.  Co.  v.  Valliear,  7  O.L.R.  364,  3  Can.  Ry.  Cas. 
399  reversing  Boyd,  C,  reported  2  ibid.,  245.  The  right  to  a  farm 
crossing  depends  upon  the  ownership  of  lands  on  both  sides  of 
the  railway,  and  so  the  owner  of  lands  on  one  side  only,  cannot 
compel  the  company  to  allow  him  to  cross  the  railway  for  the 
purpose  of  reaching  another  person's  lands  on  the  other  side: 
Grand  Trunk  B.W.  Co.  v.  Therrien,  30  S.C.R.  485,  and  where 
the  owner  of  lands  on  both  sides  of  a  railway  being  in  enjoy- 
ment of  a  crossing,  sells  the  land  on  one  side  to  another  with- 
out reserving  a  right  of  way  over  the  crossing,  neither  the 
vendor  nor  purchaser  may  use  the  crossing  and  the  company  is 
entitled  to  close  it  up :  Midland  R.W.  Go.  v.  Griblle  (1895),  2 
Ch.  129,  827. 

But  in  New  v.  Toronto,  Hamilton  &  Buffalo  Ry.  Co.,  8  Can. 
Ry.  Cas.  50,  the  Board  granted  a  crossing  at  the  expense  of 
the  owner  where  the  railway  took  no  part  of  the  owner's  lands, 
but  destroyed  his  access  to  the  nearest  highway.  In  Toronto, 
Hamilton  &  Buffalo  B.W.  Co.  v.  Simpson  Brick  Co.,  17  O.L.R. 
632,  8  Can.  Ry.  Cas.  464,  Anglin,  J.,  upheld  the  power  of  a 
railway  company  under  the  Act  of  1888  to  agree  with  an  owner 
to  provide  access  to  the  nearest  highway  though  his  lands  are 
not  intersected  by  the  railway. 

A  federal  railway  company  will  not  be  bound  by  provincial 
legislation  requiring  it  to  open  crossings  on  the  application 
of  any  owner  present  or  future :  Grand  Trunk  B.W.  Co.  v. 
Therrien,  supra.  "Where,  however,  a  railway  company  was 
released  by  the  owner  from  its  obligation  to  maintain  a  cross- 
ing, it  was  held  that  a  tenant  in  occupation  at  the  date  of 
the  release,  was  entitled  to  insist  upon  its  maintenance  for  his 
purposes  during  the  currency  of  his  lease:  Corry  v.  Great  West- 
err,  B.W.  Co.,  7  Q.B.D.  322.     The  right  to  have  a  farm  cross- 
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ing  being  an  easement,  does  not  pass  by  parol  but  must  be 
evidenced  by  deed,  if  a  claim  to  it  is  to  be  enforced:  Mills  v. 
Hopkins,  6  U.C.C.P.  138.  Special  damages  for  breach  of  cov- 
enant to  construct  a  crossing  must  be  specially  pleaded,  and 
the  convenantor's  attention  must  be  drawn  to  such  special 
damages  when  the  contract  is  made,  if  the  covenantee  is  to 
recover  them:  Shaver  v.  Great  Western  R.W.  Co.,  6  U.C.C.P. 
321. 

Persons  who  may  Use  Crossings.  A  person  may  be 
entitled  to  a  farm  crossing  if  he  is  bona  fide  entitled  to  the 
land  severed,  even  though  he  may  have  no  legal  claim  to  it: 
Bolduc  v.  Canadian  Pacific  R.W.  Co.,  Q.R.  23  S.C.  238,  3  Can. 
Ry.  Cas.  197,  which  is  similar  in  principle  to  Davis  v.  Can- 
adian Pacific  R.W.  Co.,  12  A.R.  724.  A  person  using  a  cross- 
ing at  the  invitation  of  the  owner,  has  a  right  to  do  so,  is  not 
a  trespasser,  and  may  recover  damages  for  negligence  on  the 
railway's  part  while  he  is  so  using  it:  Plester  v.  Grand  Trunk 
R.W.  Co.,  32  O.R.  55,  1  Can.  Ry.  Cas.  27. 

Mode  of  User.  Under  the  Act  of  1888,  section  191,  it  was 
doubtful  whether  the  crossing  could  be  used  for  other  than 
"farm  purposes,"  and  though  the  question  was  raised  in 
Plester  v.  Grand  Trunk  R.W.  Co.,  supra,  it  was  not  decided. 
Though  the  present  section  252  expressly  limits  the  user  to 
"farm  purposes,"  yet  section  253  has  been  construed  as 
enlarging  the  powers  of  the  Board  to  grant  a  crossing  in  the 
nature  of  a  farm  crossing  for  the  purpose  of  providing  access 
from  manufacturing  premises  to  the  nearest  highway.  See 
New  v.  Toronto,  Hamilton  &  Buffalo  Ry.  Co.,  and  Toronto, 
Hamilton  &  Buffalo  Ry.  Co.  v.  Simpson  Brick  Co.,  supra. 

In  the  Plester  Case  it  was  decided  that  it  was  within  the 
term  "farm  purposes"  to  haul  gravel  taken  from  a  part  of 
the  farm  to  a  highway  where  it  was  to  be  deposited.  This 
case  seems  to  be  hardly  in  accord  with  Great  Northern  R.W. 
Co.  v.  McAllister  (1897),  1  I.R.  587,  not  cited  in  the  judgment, 
where  it  was  held  that  the  owner  of  a  farm  crossing  used 
for  farm  purposes  only  had  no  right  to  draw  stones  taken  from 
a  newly  opened  quarry,  across  it  by  means  of  a  traction  engine 
and  waggons.  In  Great  Western  R.W.  Co.  v.  Talbot  (1902), 
2  Ch.  759,  it  was  decided  that  the  owner  of  a  crossing  under 
an  agreement  had  no  right  to  increase  the  burden  of  traffic 
upon  it  by  drawing  not  only  his  own  goods  over  it  but  the 
goods  of  other  persons  brought  upon  his  land.  These  decisions 
were  cited  in  the  Simpson  Case,  but  were  there  distinguished. 
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Construction  and  Maintenance.    A  provincial  Act  requiring 
the  construction  of  farm  crossings  cannot  bind  a  Dominion  rail- 
way: Grand  Trunk  B.W.  Co.  v.  Therrien,  30  S.C.E.  485,  fol- 
lowing Canadian  Pacific  B.W.  Co.  v.  Notre  Dame  de  Bonsecours 
(1899),  A.C.  367.     No  provision  existed  in  former  Acts  for 
deciding  upon  the  place  and  mode  of  crossing,  and  the  land- 
owner could  not .  compel  the  railway  to  build  a  particular  kind 
of  crossing  nor  to  put  it  at  a  particular  spot,  nor  could  the  rail- 
way company   force  upon  the   owner   any   particular  kind  of 
crossing  at  any  particular  spot.    It  was  simply  the  duty  of  the 
railway  company  to  construct  a  reasonably  fit  and  proper  cross- 
ing, leaving  it  afterwards  to  be  decided  by  the  Court  or  a  jury 
whether  this  duty  had   been  fulfilled:   Beist  v.    Grand  Trunk 
B.W.  Co.,  6  U.C.C.P.  421 ;  Burke  v.  Grand  Trunk  B.W.  Co., 
ibid.   484.    This  crossing  should  be  constructed  by  the  railway 
company  upon  its  own  land  without  delay  and  without  waiting 
for  permission  from  the  landowner  to  enter  on  his  land  for  the 
purpose  of  completing  it:  Beist  v.  Grand  Trunk  B.W.  Co.  (in 
appeal),  15  U.C.R.  355.    Whether  a  company  would  have  any 
right  to  enter  on  an  owner's  land  to  construct  approaches  there 
was  not  decided  in  that  case,  but  it  has  been  held  in  Palmer  v. 
Michigan  Central  B.W.  Co.,  2  O.W.R.  477,  2  Can.  Ey.  Cas.  239, 
7  O.L.R.  87,  3  ibid.  194,  that  the  company  is  not  justified  in  enter- 
ing on  private  lands  to  repair  the  approaches  there,  and  that 
consequently  there  is  no  duty  laid  on  it  to  make  repairs  off  its 
own  lands.    There  appears  to  be  a  distinction  between  the  duty 
to  repair  approaches  to  highway  crossings  and  bridges  and  ap- 
proaches to  farm  crossings :  see  3  Can.  Ey.  Cas.  201  and  202,  and 
notes  to  section  241,  ante. 

Duties  of  Landowners  and  Bailways  at  Crossings.  In  addi- 
tion to  repairing  that  part  of  the  crossing  on  its  own  premises, 
the  railway  company  must  exercise  due  care  in  approaching  a 
level  farm  crossing  so  that  it  may  avoid  injuring  the  owner  or 
his  property,  so  far  as  the  exercise  of  reasonable  care  will  per- 
mit ;  but  apart  from  statute,  the  owner  must  also  exercise  rea- 
sonable care  not  to  obstruct  the  movement  of  trains  or  to  incur 
damage  to  his  person  or  property.  These  reciprocal  duties  are 
fully  discussed  in  Bender  v.  Canada  Southern  B.W.  Co.,  37 
U.C.R.  25.  The  statute  now  lays  down  certain  duties  which 
the  landowner  must  perform,  but  this  is  probably  little  more 
than  a  statement  of  the  law  as  declared  in  such  cases  as  Bender 
v.  Canada  Southern  B.W.  Co.,  and  Kurd  v.  Grand  Trunk  B.W. 
Co.,  15  A.R.  58.  Cattle  passing  over  a  farm  crossing  must  now 
be  "in  charge"  of  some  competent  person.    This  expression  has 
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been  considered  in  cases  decided  under  section  271  of  the  Act 
of  1888,  and  was  discussed  in  1  Can.  Ry.  Cas.  442  and  443. 
Its  interpretation  must  depend  upon  the  circumstances  of  each 
case  and  is  no  doubt  a  question  of  fact  for  the  jury :  Thompson 
v.  Grand  Trunk  B.W.  Co.,  22  A.R.  453.  The  mere  presence  of 
attendants  who  are  not  numerous  or  experienced  enough  to 
exercise  an  effective  control  would  not  be  sufficient :  see  Thomp- 
son v.  Grand  Trunk  B.W).  Co.,  18  U.C.R.  92,  and  Cooley  v. 
Grand  Trunk  B.W.  Co.,  ibid.  96;  but  where  there  is  sufficient 
control  for  ordinary  purposes,  there  may  be  cases  in  which  the 
fright  caused  by  something  improper  in  the  management  of 
the  train  will  render  the  cattle  unruly  so  that  no  ordinary 
agency  can  look  after  them:  Styles  v.  Michigan  Central  B.W. 
Co.,  18  C.L.T.  5 ;  Duffield  v.  Grand  Trunk  B.W.  Co.,  31  C.L.J. 
667;  and  per  Gwynne,  J.,  Grand  Trunk  B.W.  Co.  v.  James,  1 
Can.  Ry.  Cas.,  at  p.  427. 

See  notes  on  sections  255,  294  and  295. 

Enforcement  of  Bight  to  Crossing.  By  section  253,  supra, 
the  Board  of  Railway  Commissioners  has  exclusive  power  to 
prescribe  when,  where  and  how  a  farm  crossing  is  to  be  con- 
structed. Grand  Trunk  B.W.  Co.  v.  Perrault,  5  Can.  Ry.  Cas. 
293,  36  S.C.R.  671. 

Where,  however,  the  owner  of  lands  has  a  statutory  right  to 
a  crossing  under  section  252,  the  Courts  may,  under  section 
427  (2),  entertain  a  claim  for  damages  for  failure  to  provide 
such  a  crossing.  See  Stiles  v.  Canadian  Pacific  B.W.  Co.,  8  Can. 
Ry.  Cas.  190.  As  illustrating  the  principles  which  have  formerly 
governed  Courts  in  such  matters,  some  eases  already  decided  may 
be  usefully  mentioned.  In  Martin  v.  Maine  Central  B.W.  Co., 
Q.R.  19  S.C.  31,  1  Can.  Ry.  Cas.  31,  it  was  held  in  Quebec  that 
where  the  value  of  a  piece  of  land  cut  off  by  a  railway  was  so 
small  that  it  did  not  justify  the  expense  of  a  farm  crossing, 
the  Court  in  its  discretion  would  allow  compensation  to  the 
owner  in  lieu  of  a  crossing.  In  Be  Beist  v.  Grand  Trunk  B.W. 
Co.,  12  U.C.R.  675,  it  was  held  that  the  Court  would  not  on  an 
application  of  the  owner  for  a  mandamus  designate  a  particular 
spot  at  which  it  should  be  placed,  but  the  owner  might  sue  for 
damages  for  failure  to  furnish  a  crossing  pursuant  to  its 
statutory  duty:  Burke  v.  Grand  Trunk  B.W.  Co.,  6  U.C.C.P. 
484.  See  also  Beist  v.  Grand  Trunk  B.W.  Co.,  ibid.  421,  S.C. 
15  U.C.R.  355. 
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Fences,  Gates  and  Cattle-guards. 

SaTfenfet.       ^54.  The  company  shall  erect  and  maintain  upon  the  rail- 
way,— 

PenceB.  (a)  fences  of  a  minimum  height  of  four  feet  six  inches  on 

each  side  of  the  railway ; 

aates.  (&)  swing  gates  in  such  fences  at  farm  crossings  of  the  mini- 

mum height  aforesaid,  with  proper  hinges  and  fastenings :  Pro- 
vided that  sliding  or -hurdle  gates,  constructed  before  the  first 
day  of  February,  one  thousand  nine  hundred  and  four,  may  he 
maintained;  and, 

csttie-  (c)  cattle-guards,  on  each  side  of  the  highway,  at  every  high- 

way crossing  at  rail  level  with  the  railway. 

2.  The  railway  fences  at  every  such  highway  crossing  shall 
be  turned  into  the  respective  cattle-guards  on  each  side  of  the 
highway. 

to  be  3.  Such  fences,  gates  and  cattle-guards  shall  be  suitable  and 

suitable.  „    .  '  &  ,  ,  .       ,      „ 

sufficient  to  prevent  cattle  and  other  animals  from  getting  on 
the  railway  lands:  (As  amended,  9  and  10  Edw.  VII.  cap.  50, 
sec.  5.) 

if  lands  are  4.  Whenever  the  railway  passes  through  any  locality  in  which 
settled.  r  the  lands  on  either  side  of  the  railway  are  not  inclosed  and 
either  settled  or  improved,  the  company  shall  not  be  required  to 
erect  and  maintain  such  fences,  gates  and  cattle-guards  unless 
the  Board  otherwise  orders  or  directs.  3  Edw.  VII.  c.  58, 
s.  199. 

Changes  in  the  section. 

The  word  "lands"  in  subsection  3  was  added  by  9  and  10 
Edw.  VII.  Ch.  4,  the  object  of  the  amendment  being  to  override 
such  decisions  as  Grand  Trunk  B.W.  Co.  v.  James,  31  S.C.R.  420, 
and  Hunt  v.  Grand  Trunk  Pacific  B.W.  Co.,  9  Can.  Ry.  Cas.  365, 
holding  that  the  statute  only  obliged  a  railway  company  to  fence 
so  as  to  prevent  animals  from  getting  on  the  track. 

In  subsection  4  the  words  "are  not  inclosed  and  either 
settled  or  improved"  have  been  substituted  for  the  words  "are 
not  improved  or  settled  and  inclosed"  in  the  Act  of  1903,  which 
confirms  the   construction  put  upon  the  latter  words  in  the 
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cases  of  Phair  v.  Canadian  Northern  Ii.W.  Co.,  5  Can.  Ry.  Cas. 
334,  and  Schelleriburg  v.  Canadian  Pacific  B.W.  Co.,  6  Can.  Ry. 
Cas.  29. 

In  other  respects  the  section  is,  with  some  slight  re-arrange- 
ment, the  same  as  section  199  in  the  Act  of  1903. 

Notwithstanding  the  sweeping  change  in  the  law,  made  by 
the  Act  of  1903,  it  may  still  be  important  to  consider  the  law 
in  force  under  the  Act  of  1888,  section  194,  as  amended  by  53 
Vic.  cap.  28,  sec.  2,  in  the  construction  of  which  the  Courts  of 
Ontario,  Manitoba  and  New  Brunswick,  and  generally  speaking, 
the  Courts  of  Quebec,  followed  the  decisions  in  England,  under 
a  corresponding  though  not  verbally  similar  Statute,  infra. 

In  England  at  common  law  there  is  not,  and  never  was,  any 
duty  on  the  part  of  the  landowner  to  fence  against  cattle  belong- 
ing to  others,  and  each  owner  was  bound  to  keep  his  own  cattle 
in :  Dovaston  v.  Payne,  2  H.B1.  527 ;  Pomfret  v.  By  croft,  1 
Wms.  Saunders  322  A.  Relying  on  these  decisions,  and  on 
the  general  rule  enunciated  in  King  v.  Pease,  4  B.  &  Ad. 
30,  that  railways  when  lawfully  authorized  to  operate  are  not 
subject  to  any  liability  beyond  the  ordinary  liability  at  common 
law,  except  where  the  Legislature  has  seen  fit  to  impose  it,  the 
Court  of  Common  Pleas  in  England,  in  an  elaborate  judgment, 
decided  that  railways  were  not  liable  to  the  owners  of  cattle  killed 
on  their  tracks  unless  they  belonged  to  an  adjoining  property 
owner,  and  escaped  owing  to  the  company's  neglect  to  fence; 
because  the  English  statute  already  referred  to,  imposing  the 
duty  to  fence,  merely  provided  for  the  protection  of  the  owners 
or  occupants  of  adjoining  lands  and  not  for  the  protection  of  the 
owners  of  cattle  trespassing  upon  land  adjoining  a  railway,  and 
the  latter  therefore  were  not  within  the  protection  of  the  statute : 
Ricketts  v.  East  and  West  India  Dock,  etc.,  B.W.  Co.,  12  C.B. 
160;  Dixon  v.  Great  Western  B.W.  Co.  (1896),  2  Q.B.  333, 
(1897),  1  Q.B.  300;  Luscom.be  v.  Great  Western  B.W.  Co. 
(1899),  2  Q.B.  313. 

The  first  General  Railway  Act  of  Canada,  14  and  15  Vic, 
cap.  51,  sections  12  and  13,  having  similar  provisions,  the  Courts 
in  Ontario,  when  the  point  arose  there  in  ]857,  followed  the 
Ricketts'  case  in  Dolrey  v.  Ontario,  etc.,  B.W.  Co.,  11  TJ.C.R. 
600,  and  the  decision  in  that  case  remained  the  law  down  to  1903, 
with  the  exception  of  certain  cases  that  will  be  mentioned  here- 
after, decided  under  the  amendment,  53  Vic.  cap.  28,  sec.  2. 
Therefore,  where  cattle  were  pasturing  on  lands  adjoining  the 
railway  without  the  owner's  permission,  and  escaped  thence  to 
the  track  and  were  killed  or  injured,  the  owner  of  the  cattle  could 


352  CANADIAN  RAILWAY  ACT.  [5ec_  354 

not  recover:  Auger  v.  Ontario,  etc.,  B.W.  Co.,  16  U.C.R.  92; 
same  case,  9  U.C.C.P.  164;  Wilson  v.  Northern  By.  Co.,  28 
U.C.R.  274;  Gillis  v.  Great  Western  B.W.  Co.,  12  U.C.R.  427; 
Connors  v.  Great  Western  B.W.  Co.,  13  U.C.R.  401;  Elliott  v' 
Buffalo,  etc.,  B.W.  Co.,  16  U.C.R.  289;  Ferguson  v.  Buffalo,  etc., 
B.W.  Co.,  ib.  296;  Henderson  v.  Grand  Trunk  B.W.  Co.,  20 
U.C.R.  602;  Brown  v.  Grand  Trunk  B.W.  Co.,  24  U.C.R.  350; 
Mcintosh  v.  Grand  Trunk  B.W.  Co.,  30  U.C.R.  601;  Douglass 
v.  Grand  Trunk  B.W.  Co.,  5  A.R.  585 ;  Daniels  v.  Grand  Trunk 
B.W.  Co.,  11  A.R.  471 ;  Conway  v.  Grand  Trunk  B.W.  Co.,  12 
A.R.  708 ;  Duncan  v.  Canadian  Pacific  B.W.  Co.,  21  O.R.  355. 

A  similar  rule  was  adopted  in  Manitoba  in  McFie  v.  Can- 
adian Pacific  B.W.  Co.,  2  Man.  L.R.  6 ;  Westoourne  Cattle  Co. 
v.  Manitoba,  etc.,  B.W.  Co.,  6  Man.  L.R.  533;  MacMillan  v. 
Manitoba,  etc.,  B.W.  Co.,  4  Man.  L.R.  220 ;  Ferris  v.  Canadian 
Pacific  B.W.  Co.,  9  Man.  L.R.  501.  The  Westbourne  Cattle 
Case  gives  a  full  history  of  the  legislation  and  the  Ontario  cases 
on  the  subject  down  to  1894. 

In  Quebec,  after  some  little  dispute,  a  similar  rule  was 
adopted :  Abbott  on  Railway  Law,  397,  et  seq.;  Morin  v.  Atlantic 
etc.,  B.W.  Co.,  12  L.N.  90;  and  Canadian  Pacific  B.W.  Co.  v. 
Cross,  Q.R.  3  Q.B.  170.  This  last  case  reviewed  the  earlier  Que- 
bec and  Ontario  decisions.  In  a  recent  case  in  Quebec  of  the 
Quebec  Central  B.W.  Co.  v.  Pellerin,  Q.R.  12  K.B.  152,  the 
Court  of  King 's  Bench  appears  to  decide  that  section  194  of  the 
Act  of  1888  referred  to  in  the  head  note  as  section  179,  imposes 
upon  the  railway  company  a  duty  to  fence  in  the  interests  of 
the  public,  and  not  only  for  the  benefit  of  the  adjoining  prop- 
erty-holders. This  appears  to  be  a  departure  from  the  rule  in 
force  for  many  years  in  England  and  Ontario.  The  subject  has 
been  dealt  with  in  a  number  of  cases,  such  as  Brown  v.  Grand 
Trunk  B.W.  Co.,  24  U.C.R.  350,  where  Chief  Justice  Draper 
says:  "We  see  no  obligation  so  far  imposed  by  law  upon  the 
defendants  to  erect  fences  for  any  other  purpose  than  to  separate 
their  railway  lands  taken  for  the  use  of  it  from  the  lands  adjoin- 
ing thereto. ' '  See  also  the  remarks  of  Patterson,  J.,  in  Douglass 
v.  Grand  Trunk  B.W.  Co.,  5  A.R.  585,  at  page  591. 

The  English  decisions  have  been  uniformly  to  the  same 
effect,  and  in  Buxton  v.  North  Eastern  B.W.  Co.,  L.R.  3  Q.B. 
549,  it  has  been  held  that  a  passenger  who  has  been  injured  in 
consequence  of  cattle  straying  upon  the  track  cannot  base  his 
action  on  liability  arising  under  section  68,  of  8  Vic,  cap.  20 
(Imp.),  but  he  must  prove  some  negligence  on  the  part  of  the 
company. 
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In  New  Brunswick,  under  a  local  statute,  which  required 
the  erection  of  fences  without  regard  to  the  particular  claims  of 
the  adjoining  proprietor,  it  was  held  that  persons  other  than  the 
proprietor  of  adjoining  lands  might  sue  for  cattle  killed  or  in- 
jured owing  to  a  defect  in  the  fences :  St.  John,  etc.,  B.W.  Co. 
v.  Montgomery,  21  N.B.R.  441.  Under  the  Dominion  Railway 
Act  of  1888  and  previous  consolidations,  the  law  in  New  Bruns- 
wick appears  to  be  the  same  as  in  Ontario  and  Manitoba :  Leves- 
que  v.  New  Brunswick  B.W.  Co.,  29  N.B.R.  588.  This  case  also 
decides  that  if  cattle  are  killed  by  a  train  owing  to  defective 
fencing,  that  is  damage  done  by  reason  of  the  railway,  and  an 
action  must  be  brought  within  the  time  limited  by  section  306, 
infra.  In  Grand  Trunk  B.W.  Co.  v.  James,  31  S.C.R.  420,  1 
Can.  Ry.  Cas.  422,  it  was  held  that  a  railway  company  is 
under  no  obligation  to  erect  or  maintain  fences  on  each  side  of 
a  culvert  crossing  a  watercourse  passing  under  the  railway 
embankment,  and  that  where  cattle  went  through  the  culvert 
into  a  field,  and  thence  to  a  highway,  and  from  the  highway 
strayed  to  another  part  of  the  railway  track  where  they  were 
killed,  the  company  was  not  liable  to  the  owner,  as  it  had  not 
been  guilty  of  any  breach  of  duty  under  the  Act  of  1888,  section 
194,  which  only  required  the  erection  of  fences  for  the  purposes 
of  keeping  cattle  off  the  railway  track. 

But  this  ease  must  now  be  read  in  the  light  of  the  amendment 
to  subsection  3  by  the  addition  of  the  word  "lands"  which  is 
noted,  supra. 

Where,  through  defective  fencing  cattle  got  on  to  a  highway, 
and  thence  to  the  track,  the  company  was  held  liable :  Davidson 
v.  Grand  Trunk  B.W.  Co.,  2  Can.  Ry.  Cas.  371. 

In  order  to  recover  from  the  company  under  the  Act  of  1888 
for  a  breach  of  duty  to  fence,  it  was  not  necessary  to  prove  a 
legal  title,  providing  the  owner  of  the  cattle  could  show  that  he 
was  lawfully  in  possession  and  occupation  of  the  premises,  and,, 
therefore,  a  locatee  of  lands  in  possession  with  the  permission  of 
the  Crown  Lands  Department,  but  having  no  deed,  was  per- 
mitted to  recover  for  cattle  killed  owing  to  insufficient  fencing : 
Davis  v.  Canadian  Pacific  B.W.  Co.,  12  A.R.  724 ;  and  a  tenant, 
or  a  person  whose  cattle  were  allowed  to  pasture  upon  the  lands 
of  an  adjoining  owner  with  his  leave  and  license,  might  recover, 
but  an  actual  permission  to  do  so  must  be  shown :  Ferris  v. 
Canadian  Pacific  E.W.  Co.,  9  Man.  L.R.  501. 

Effect  of  52  Tie.  cap.  28,  sec.  2.  This  amendment  was 
passed  with  the  intention  of  enlarging  the  rights  of  owners  of 
cattle  which  were  running  at  large  and  which  had  strayed  upon 
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the  property  where  they  became  trespassers,  and  the  effect  of  it 
has  been  to  permit  the  owners  of  cattle  straying  an  to  a  property 
adjoining  the  railway,  where  they  had  no  right  to  be,  to  recover 
for  the  defective  fencing,  wherever  there  was  in  the  township 
or  municipality  a  by-law  permitting  cattle  to  run  at  large.  This 
is  the  result  of  the  decision  of  the  Court  of  Appeal  in  Fensom 
v.  Canadian  Pacific  B.W.  Co.,  4  Can.  Ry.  Cas.  76,  affirming  the 
decision  of  Britton,  J.,  and  the  Divisional  Court,  2  Can.  Ey. 
Cas.  376,  3  Can.  Ry.  Cas.  231,  so  that  under  this  amendment  the 
owner  of  cattle  killed  while  trespassing  on  the  property  of  a  per- 
son adjoining  a  highway  had  only  to  prove  that  there  was  a  by- 
law permitting  cattle  to  run  at  large  in  the  municipality  and 
that  they  escaped  owing  to  defective  fencing,  in  order  to  recover 
from  the  railway  company. 

The  cases  decided  under  this  sub-section  may  no  longer  apply 
because  of  the  change  made  in  the  law  by  the  Railway  Act  of 
1903  which  is  brought  down  in  the  present  statute,  but  before 
dealing  with  this  subject,  it  should  be  mentioned  that  for  the 
purposes  of  the  amendment  under  consideration  a  by-law  per- 
mitting cattle  to  run  at  large,  being  in  derogation  of  the  common 
law,  must  be  unequivocal,  and  if  indefinite  in  its  terms  it  cannot 
be  construed  as  allowing  cattle  to  stray  on  public  roads  or  com- 
mons: Duncan  v.  Canadian  Pacific  B.W.  Co.,  21  O.R.  355.  As 
pointed  out  in  the  Fensom  case,  such  a  by-law  could  not  author- 
ize the  owner  of  cattle  to  permit  them  to  stray  upon  the  property 
of  another ;  and  in  McSloy  v.  Smith,  26  O.R.  509,  it  has  been 
held  that  the  term  "running  at  large"  can  only  apply  to  cattle 
pasturing  on  highways.  In  England,  where  this  amendment  did 
not  exist,  it  has  been  held  that  a  railway  is  not  liable  for  injury 
done  to  cattle  pasturing  on  a  highway,  escaping  thence  on  to  the 
next  property,  from  which  they  get  on  to  the  railway  and  are 
killed  owing  to  the  absence  of  railway  fences :  Luscombe  v.  Great 
Western  B.W.  Co.  (1899),  2  Q.B.  313.  As,  however,  there  is  no 
such  provision  in  the  present  Act,  the  effect  of  by-laws  permit- 
ting cattle  to  run  at  large  would  not  now  appear  to  have  much 
bearing  upon  the  liability  of  railway  companies. 

Effect  of  present  Statute.  As  has  been  observed  the  section 
under  discussion  is  substantially  the  same  as  sec.  199  in  the 
Act  of  1903.  That  section  re-enacted  sec.  194  of  the  Act  of  1888, 
but  provided  no  remedy  in  favor  of  an  adjoining  landowner 
injured  by  a  breach  of  its  provisions  as  the  previous  enactment 
had  done.  By  sec.  427  of  the  present  Act,  however,  any  Com- 
pany which  omits  to  do  anything  required  to  be  done  shall  be 
liable  to  any  person  injured  thereby  for  the  full  amount  of 
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damages  sustained.  This  section  has  been  held  to  be  the  com- 
plement of  see.  254,  and  where  an  animal  gets  upon  the  railway 
from  adjoining  land,  the  animal  belonging  to  the  owner  of  the 
land,  his  tenant  or  licensee, — the  rights  of  the  owner  depend 
upon  sec.  254.  But  where  animals  are  "at  large"  whether 
upon  the  highway  or  upon  land  adjoining  the  railway,  the 
owner's  remedy  depends  on  sec.  294.  Higgins  v.  Canadian 
Pacific  R.W.  Co.,  9  Can.  Ry.  Cas.  34 ;  McLeod  v.  Canadian  North- 
ern R.W.  Co.,  9  Can.  Ry.  Cas.  39.  The  result  is  that  the  owner  of 
cattle  trespassing  upon  land  adjoining  the  railway,  has,  in  one 
sense  at  least,  higher  rights  than  the  landowner  in  respect  of  his 
cattle,  for  the  latter  can  only  recover  under  sec.  427  where  he  has 
been  injured  by  a  breach  of  the  provisions  of  sec.  254,  while  it  is 
sufficient  for  the  owner,  under  sec.  294,  to  prove  that  his  cattle 
were  upon  the  property  of  the  company  and  were  killed  or 
injured  by  a  train,  in  which  case  the  company  is  liable,  unless  it 
establishes  that  the  animal  got  at  large  through  the  owner's 
negligence,  or  unless  the  case  falls  within  the  exceptions  con- 
tained in  sec.  295. 

Injuries  for  which  Railway  Companies  are  responsible.  The 
Act  of  1888,  sec.  194,  sub-sec.  3,  as  amended  by  53  Vic.  c.  28, 
sec.  3,  provided  that  the  company  should  be  liable  for  all  dam- 
ages done  by  its  trains  or  engines  to  cattle  not  wrongfully  on 
the  railway. 

In  James  v.  Grand  Trunk  R.W.  Co.,  1  Can.  Ry.  Cas.  409, 
Armour,  C.J.O.,  expressed  the  view  obiter  that  this  had  not  the 
effect  of  limiting  the  recovery  only  to  cases  where  the  damage 
was  done  by  the  company's  trains  or  engines.  This  view  was 
not  concurred  in  by  Mr.  Justice  Osier  in  the  same  case.  It  had 
previously  been  held  by  Boyd,  C,  in  Young  v.  Erie  &  Huron 
R.W.  Co.,  27  O.R.  530,  that  damages  for  watching  cattle  to  pre- 
vent their  escaping  on  to  the  railway  through  defective  fences 
were  not  recoverable,  and  following  the  James  case,  it  was  held 
by  the  Supreme  Court  of  Manitoba  in  McKellar  v.  Canadian 
Pacific  R.W.  Co.,  3  Can.  Ry.  Cas.  322,  that  the  defendants  were 
not  liable  where  a  horse  which  had  got  on  the  track  through  a 
defective  fence  was  frightened  by  a  train  and  was  killed  by 
running  against  a  barbed  wire  fence.  See  also  on  the  general 
principle,  Knight  v.  New  York  Central  R.W.  Co.,  99  N.Y.  95 ; 
International,  etc.,  R.W.  Co.  v.  Hughes,  31  A.  &  E.R.R.  Cas. 
569. 

Section  254,  supra,  does  not  contain  any  express  provision 
for  liability  in  case  of  the  breach  of  its  requirements,  and  the 
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question  of  the  extent  of  the  company's  liability  has  given  rise 
to  some  conflict  of  judicial  opinion. 

In  Winterburn  v.  Edmonton  etc.,  R.W.  Co.,  9  Can.  Ry.  Cas. 
1,  it  was  held  by  the  Supreme  Court  of  Alberta  that  the  railway 
company  was  liable  for  damages  to  the  plaintiff's  crops  caused 
by  cattle  coming  upon  his  lands  from  the  railway  owing  to  the 
omission  of  the  company  to  fence  its  right  of  way.  A  contrary 
conclusion  was  reached  by  the  Supreme  Court  of  Manitoba  in 
Hunt  v.  Grand  Trunk  Pacific  R.W.  Co.,  9  Can.  Ey.  Cas.  365. 
See  also  Douglass  v.  Grand  Trunk  R.W.  Co.,  9  Can.  Ey.  Cas. 
27,  where  the  defendants  were  held  not  liable  in  respect  of  an 
animal  which  escaped  onto  the  railway  through  a  defective 
fence  and  was  killed  by  falling  through  a  bridge. 

All  these  cases  were  decided  prior  to  the  amendment  of  9 
and  10  Edw.  VII.  noted  supra,  by  which  the  word  "lands" 
was  added  to  sub-section  3,  and  they  should  be  read  with  this 
amendment  in  view. 

Extent  of  Duty  to  Maintain  Fences.  The  duty  of  a  railway 
company  to  maintain  its  fences  in  a  proper  state  of  repair  has 
been  held  to  require  a  high  order  of  vigilance.  In  Studer  v. 
Buffalo,  etc.,  R.W.  Co.,  25  U.C.E.  160,  it  was  laid  down  that  the 
statute  having  required  a  railway  in  unqualified  terms  to  main- 
tain fences,  this  imposed  a  duty  upon  them  to  thoroughly  inspect 
and  repair  defects ;  and  the  mere  fact  that  a  landowner  knew  of 
the  defects  and  did  not  notify  the  railway  company,  was  no 
excuse  because  the  latter  should,  by  its  vigilance,  have  discovered 
and  remedied  them  itself.  See  also  McMichael  v.  Grand  Trunk 
R.W.  Co.,  12  O.E.  547,  and  Dunsford  v.  Michigan  Central  B.W. 
Co.,  20  A.E.  577.  Under  the  amendment  of  53  Vic.  cap.  28,  sec. 
2,  however,  the  liability  was  based  upon  an  "omission"  or  "neg- 
lect" on  the  part  of  the  company  to  maintain  fences,  so  that 
apparently  it  became  necessary  for  a  plaintiff  to  prove  not  only 
the  defect  but  also  some  negligence  on  the  part  of  the  company. 
As  no  liability  is  expressly  imposed  upon  the  company  under 
the  present  Act  for  a  failure  to  maintain  fences,  its  liability,  if 
any,  would  still  appear  to  depend  upon  some  "omission"  on 
its  part  in  the  terms  of  section  427  of  the  present  Act,  and 
therefore,  if  it  could  be  shown  that  the  cattle  had  escaped  before 
the  company  had  an  opportunity  of  knowing  of  the  defect  and 
repairing  it,  it  could  not  be  guilty  of  negligence.  This  point 
yet  remains  to  be  decided.  Even  under  the  former  statute  it 
has  been  stated  that  the  fact  of  an  accident  occurring  is  not  of 
itself  evidence  of  negligence,  but  affirmative  evidence  proving 
the  neglect  must  be  given ;  and  if  the  fact  of  negligence  is  left 
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doubtful,  the  defendants  are  entitled  to  the  verdict:  Falconer 
v.  European  &  North  American  R.W.  Co.,  1  Pug.  (N.B.)  179; 
Lambert  v.  Grand  Trunk  B.W.  Co.,  28  L.C.J.  3;  and  where 
fences  have  been  accidentally  destroyed  by  fire  after  the  track 
expert  has  made  his  daily  inspection,  and  the  fact  is  not  known 
until  after  the  injury  is  done,  the  company  is  not  guilty  of 
negligence :  Toledo,  etc.,  B.W.  Go.  v.  Elder,  45  Mich.  329 ;  Abbott 
Ry.  Law,  403. 

Character  and  Condition  of  Fences.  Under  the  Act  of  1888 
the  railway  company  was  required  to  maintain  fences  of  the 
height  and  strength  of  an  ordinary  division  fence.  This  is  now 
altered,  and  the  height  of  the  fence  must  be  4  feet  6  inches  at 
the  least.  The  mere  fact  that  a  fence  is  made  of  barbed  wire 
and  that  cattle  have  been  injured  by  running  against  it,  does 
not  show  that  the  fence  is  a  nuisance  or  that  it  is  dangerous, 
and  the  company  is  not  necessarily  liable  for  using  that 
material:  Hillyard  v.  Grand  Trunk  B.W.  Co.,  8  O.R.  583 ;  Plath 
v.  Grand  Forks,  etc.,  B.W.  Co.,  3  Can.  Ry.  Cas.  331 ;  see  also 
McKellar  v.  Canadian  Pacific  B.W.  Co.,  3  Can.  Ry.  Cas.  322. 
If  an  opening  is  left  in  a  fence  of  sufficient  size  to  enable  an 
animal  to  pass  through,  even  when  such  opening  is  at  a  place 
where  there  is  a  ditch  for  draining  the  land,  the  railway  com- 
pany is  liable:  Huot  v.  Quebec,  etc.,  B.W.  Co.,  2  Can.  Ry.  Cas. 
367 ;  and  so  if  a  fence  is  so  low  that  a  horse  in  a  state  of  fright 
could  jump  over  it,  the  fence  has  been  held  to  be  insufficient 
and  the  company  has  been  held  to  be  liable:  Landry  v.  North 
Shore  B.W.  Co.,  9  L.N.  5. 

When  a  Bailway  is  not  Liable  for  Defective  Fencing.  It  has 
been  held  that  a  railway  company  is  not  liable  to  a  landowner 
where  the  fence  has  been  taken  down  at  his  request,  or  has  been 
built  in  a  particular  manner  which  he  accepts  as  satisfactory  • 
Clayton  v.  Great  Western  B.W.  Co.,  23  U.C.C.P.  137 ;  Kilmer  v. 
Great  Western  B.W.  Co.,  35  U.C.R.  595 ;  Ellis  v.  London,  etc., 
B.W.  Co.,  2  H.  &  N.  424 ;  Fleivelling  v.  Grand  Trunk  B.W.  Co.,  6 
Can.  Ry.  Cas.  47,  and  this  is  equally  the  case  where  the  cattle 
of  a  tenant  or  a  subsequent  purchaser  have  been  killed  or 
injured  owing  to  defects  consented  to  by  the  landlord  or  previous 
owner:  Teates  v.  Grand  Trunk  B.W.  Co.,  7  Can.  Ry.  Cas.  4, 
and  Woodburn  Milling  Co.  v.  .Grand  Trunk  B.W.  Co.,  9  Can. 
Ry.  Cas.  374.  But  this  would  not  prevent  the  owner  of  animals 
trespassing  on  the  lands  from  recovering.  Eiggins  v.  Can- 
adian Pacific  B.W.  Co.,  9  Can.  Ry.  Cas.  34;  see  also  the  decision 
in  Quebec  Central  B.W.  Co.  v.  Pellerin,  Q.R.  12  K.B.  152. 
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A  question  was  raised  under  the  Government  Railway  Act 
whether  boundary  ditches  might  be  a  sufficient  fence :  Morin  v 
The  Queen,  2  Ex.  C.R.  390,  see  20  S.C.R.  515;  but  it  is  to  be 
observed  that  a  boundary  ditch  does  not  comply  with  the  terms 
of  the  present  section.  Under  similar  American  legislation,  it 
has  been  held  that  a  railway  company  is  not  compelled  to  fence 
station  grounds:  Elliott  on  Railways,  page  1834;  McGrath  v. 
Detroit,  22  Am.  &  Eng.  Ry.  Cas.  574 ;  Cornell  v.  Manistee,  11 
Am.  &  Eng.  Ry.  Cas.  N.S.  263,  and  cases  cited  in  Newell  v. 
Canadian  Pacific  B.W.  Co.,  5  Can.  Ry.  Cas.  372.  But  in  Scot- 
land it  has  been  held  that  the  railway  company  is  liable  for  a 
failure  to  fence  a  siding  whereby  a  child  gets  upon  the  track 
and  is  killed:  Innis  v.  Fife  Coal  Co.,  3  F.  (Sess.)  335. 

Duty  to  Maintain  Gates.  Prior  to  the  Act  of  1888,  a  railway 
company  was  not  compelled  to  furnish  an  owner  with  farm 
crossings  or  to  provide  gates.-  Ontario,  etc.,  Co.  v.  Canada 
Southern  B.W.  Co.,  1  Can.  Ry.  Cas.  17,  and  see  other  cases  cited 
under  section  252.  "Where,  however,  gates  are  provided  the  com- 
pany's duty  to  maintain  them  is  co-extensive  with  its  liability 
in  respect  of  fences :  McMichael  v.  Grand  Trunk  B.W.  Co.,  12 
O.R.  547.  The  mere  fact  that  a  landowner  knows  of  a  defect  in 
the  gates  and  does  not  notify  the  company,  will  not  absolve  it 
from  liability :  Duns  ford  v.  Michigan  Central  B.W.  Co.,  20  A.R. 
577 ;  but  where  an  owner  opened  up  a  road  through  his  land  and 
put  up  a  gate  opening  on  the  road,  which  was  left  open  by 
people  passing  through,  the  company  was  not  liable :  Jasmin  v. 
Ontario  and  Quebec  B.W.  Co.,  6  L.N.  163. 

Section  295  also  provides  that  the  owner  shall  not  recover 
where  he  fails  to  keep  the  gates  closed  when  not  in  use  or  where 
the  gate  is  wilfully  left  open  or  the  fence  taken  down.  By  sec- 
tion 407  a  penalty  is  provided  for  various  offences  in  connection 
with  fences  and  gates,  and  in  addition  a  right  of  action  against 
the  person  guilty  of  the  offence  is  given  to  any  person  injured. 

When  fences  must  be  erected.  Under  sub-section  4,  supra,  it 
is  not  required  to  fence  in  any  locality  in  which  the  lands  on 
either  side  of  the  railway  are  not  inclosed  and  either  settled  or 
improved,  unless  the  Board  otherwise  orders. 

In  Cortese  v.  Canadian  Pacific  B.W.  Co.,  7  Can.  Ry.  Cas.  345, 
it  is  held  by  the  full  Court  in  British  Columbia,  that  there  is  no 
obligation  to  fence  where  the  lands  in  question  and  other  lands 
immediately  adjoining  are  unenclosed,  even  though  they  are  in 
close  proximity  to  a  city. 

A  general  order  issued  by  the  Board  requiring  all  railway 
companies  to  erect  and  maintain  fences  and  gates  where  the 
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lands  on  either  side  of  the  railway  are  not  inclosed,  settled  or 
improved,  was  held  by  the  Supreme  Court  in  re  Canadian 
Northern  By.  Co.,  42  S.C.R.  443,  10  Can.  Ry.  Cas.,  to  be  made 
without  jurisdiction,  the  Act  requiring  the  exercise  by  the  Board 
of  its  discretion,  according  to  the  circumstances  in  each  locality. 

"Where  a  railway  company  erects  fences  in  a  locality  where 
the  lands  adjoining  are  not  inclosed  and  settled  or  improved,  it 
cannot  escape  liability  for  non-repair  of  the  fences  by  reason  of 
the  provisions  of  sub-section  4,  supra.  Quinn  v.  Canadian  Pacific 
B.W.  Co.,  8  Can.  Ry.  Cas.  143 ;  McLeod  v.  Canadian  Northern 
B.W.  Co.,  9  Can.  Ry.  Cas.  39. 

Onus  of  Proof.  Subject  to  what  has  already  been  said  the 
plaintiff  must  show  that  his  cattle  have  been  killed  by  the  com- 
pany's trains  or  engines,  but  where  it  was  proved  that  his  cattle 
were  in  his  yard  at  nine  o'clock  one  evening,  and  were  found 
lying  wounded  alongside  the  railway  track  at  ten  o'clock  the 
following  morning,  it  was  held  that  it  might  be  fairly  inferred 
that  the  injury  was  caused  by  one  of  the  defendant's  trains: 
MacMillan  v.  Manitoba,  etc.,  B.W.  Co.,  4  Man.  L.R.  220;  and 
where  passengers  on  the  train  saw  the  conductor  and  others 
employed  on  the  train,  examining  a  horse  lying  at  the  foot  of  an 
embankment  near  a  railway,  unable  to  rise  without  assistance, 
and  early  next  morning  the  plaintiff's  horse  was  found  dead 
near  the  same  place  with  several  ribs  broken,  this  was  held 
sufficient  evidence  for  a  jury  that  the  animal  had  been  killed  by 
a  train  on  the  previous  night:  New  Brunswick  B.W.  Co.  v. 
Armstrong,  23  N.B.R.  193 ;  and  where  a  horse  was  found  dead 
near  the  defendant's  tracks,  and  it  did  not  appear  how  it  had 
been  killed,  but  the  fence  adjoining  the  track  was  in  good  con- 
dition, and  the  gate  leading  to  it  was  frequently  left  open  by 
persons  passing  through,  the  defendants  were  not  liable:  Lam- 
bert v.  Grand  Trunk  B.W.  Co.,  28  L.C.J.  3.  If  there  is  evidence 
to  show  that  the  stock  killed  had  entered  on  the  track  at  a 
place  where  the  fence  was  generally  insecure  it  is  not  necessary 
to  show  that  the  particular  point  through  which  the  animal 
passed  was  itself  insecure;  Louisville,  etc.,  B.W.  Co.  v.  Spain, 
61  Ind.  460,  Abbott  on  Railway  Law  403. 

Condition  of  Cattle  Guards.  Prior  to  20  Vic,  cap.  12,  sec. 
16,  it  had  been  held  that  a  railway  was  liable  for  cattle  going 
on  the  track  through  defective  cattle  guards,  even  though  they 
were  straying  on  the  highway  at  the  time:  Huist  v.  Buffalo, 
etc.,  B.W.  Co.,  16  U.C.R.  299,  and  in  a  County  Court  case  in 
Manitoba  this  rule  was  adopted  even  after  the  passing  of  that 
statute  where  it  was  shown  that  the  cattle  got  on  the  track  owing 
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to  the  cattle  guards  being  filled  up  with  snow :  Phillips  v.  Can- 
adian Pacific  B.W.  Co.,  1  Man.  L.R.  110,  and  a  similar  rule  was 
laid  down  sometimes  in  Quebec  even  after  the  passing  of  the 
statute  in  question:  Pontiac  Pacific  B.W.  Co.  v.  Brady,  Mont- 
real L.R.  4  Q.B.  346;  Cross  v.  Canadian  Pacific  B.W.  Co.,  Q.R. 
2,  S.C.  365 ;  but  the  law  in  Quebec  appears  to  be  now  settled  in 
conformity  with  the  present  law  in  Ontario  as  afterwards  out- 
lined in  this  note:  Cross  v.  Canadian  Pacific  B.W.  Co.,  Q.R.  3 
Q.B.  170;  Campbell  v.  Grand  Trunk  B.W.  Co.,  Q.R.  3  Q.B.  570; 
Abbott  on  Railways,  406.  20  Vic.  cap.  12,  sec.  16,  which 
became  section  271  of  the  Act  of  1888  made  a  marked  change 
in  the  law  and  prevented  the  owners  of  cattle  straying  upon 
the  highway  from  recovering  in  all  cases  in  which  they  failed 
to  show  that  the  cattle  were  "in  charge"  within  the  meaning 
of  that  section:  'Thompson  v.  Grand  Trunk  B.W.  Co.,  18  U.C.R. 
92;  McGee  v.  Great  Western  B.W.  Co.,  23  U.C.R.  293;  Mark- 
ham  v.  Great  Western  B.W.  Co.,  25  U.C.R.  576.  The  law  was 
again  changed  by  section  237  of  the  Act  of  1903  (section  294  of 
the  present  Act),  and  the  effect  of  this  section  read  with  the  one 
now  under  consideration  may  be  to  enable  owners  of  cattle  pass- 
ing upon  a  highway  in  charge  of  some  person  to  recover,  not- 
withstanding the  decisions  mentioned  under  that  section.  This 
subject  is  more  fully  dealt  with  in  the  notes  to  section  294,  infra. 

Effect  of  Provincial  Legislation.  A  railway  company  with- 
in the  jurisdiction  of  the  Parliament  of  Canada  is  not  bound 
to  comply  with  Provincial  Legislation  requiring  the  erection 
of  fences :  Madden  v.  Nelson,  etc.,  B.W.  Co.,  5  B.C.R.  541,  (1899) 
A.C.  626;  see  also  Grand  Trunk  B.W.  Co.  v.  Therrien,  30  S.C.R. 
485. 

Cattle  Trespassing.  The  primary  duty  of  the  engineer  be- 
ing to  manage  his  train  so  as  to  best  insure  its  safety  the  com- 
pany is  not  liable  where  horses  are  killed  while  trespassing  on 
the  track  if  the  engineer  could  not  stop  his  train  or  if  he  thought 
that  the  horses  would  get  off  safely  without  his  doing  so,  or 
if  in  the  exercise  of  reasonable  discretion  he  considered  that 
the  safety  of  the  train  demanded  the  putting  on  of  steam  rather 
than  slowing  up  and  running  the  risk  of  being  derailed :  Auger 
v.  Ontario,  etc.,  B.W.  Co.,  9  U.C.C.P.  164;  Connors  v.  Great 
Western  B.W.  Co.,  13  U.C.R.  401 ;  Campbell  v.  Great  Western 
B.W.  Co.,  15  U.C.R.  498;  Kurd  v.  Grand  Trunk  B.W.  Co.,  15 
a.R.  58;  Falconer  v.  European,  etc.,  B.W.  Co.,  14  N.B.R.  179: 
McFie  v.  Canadian  Pacific  B.W.  Co.,  2  Man.  L.R.  6 ;  and  no 
duty  is  cast  upon  them  to  wait  until  the  cattle  have  been  en- 
tirely driven  off  their  premises,  but  if  they  recklessly  or  wilfully 
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kill  or  injure  cattle  when  this  could  with  reasonable  care  and 
complete  safety  have  been  avoided,  the  above  cases  show  that 
the  company  will  be  liable  even  though  the  cattle  are  wrongfully 
on  the  track. 

It  is  to  be  noticed  that  the  provisions  which  are  now  found  in 
section  295,  post,  have  been  greatly  extended  since  the  decisions 
in  the  Campbell  and  Kurd  cases,  supra,  and  it  may  be  open  to 
doubt  whether  the  owner  of  cattle  killed  or  injured  under  the 
circumstances  provided  for  by  section  295,  would  have  any  right 
of  action,  even  assuming  negligence  in  the  management  of  the 
train  could  be  proved. 

Mode  of  Enforcing  the  Erection  of  Fences.  In  Masson  v. 
Grand  Junction  B.W.  Co.,  26  Gr.  286,  an  injunction  was  granted 
restraining  the  company  from  using  its  railway  until  fences  had 
been  erected,  but  on  appeal  this  was  reversed  on  the  ground 
that  the  possible  injury  to  the  defendants  by  the  stoppage  of 
their  work  largely  outweighed  any  advantage  to  the  plaintiff, 
and  that  the  proper  ruling  was  in  the  nature  of  mandamus  or 
mandatory  injunction  requiring  the  company  to  erect  fences.  lb. 
289,  note. 

255.  The  persons  for  whose  use  farm  crossings  are  furnished  Gates  to  be 
shall  keep  the  gates  at  each  side  of  the  railway  closed,  when  not 

in  use.    3  Edw.  VII.  c.  58,  s.  200. 

See  section  295,  post,  and  notes  on  that  section;  also  notes 
on  section  254,  supra. 

Bridges,  Tunnels  and  other  Structures. 

256.  Every  bridge,   tunnel  or  other   erection  or  structure,  Headway, 
over,  through  or  under  which  any  railway  passes,  shall  be  so 
constructed  and  maintained  as  to  afford,  at  all  times,  an  open 

and  clear  headway  of  at  least  seven  feet  between  the  top  of  the 
highest  freight  car  used  on  the  railway  and  the  lowest  beams, 
members,  or  portions  of  that  part  of  such  bridge,  tunnel,  erec- 
tion or  structure,  which  is  directly  over  the  space  liable  to  be 
traversed  by  such  car  in  passing  thereunder. 

2.  The  Board  may,  if  necessary,  require  any  existing  bridge,  |°^rs^£ 
tunnel,  or  other  erection    or  structure   to  be   reconstructed  or"?«  alter_ 
altered,  within  such  time  as  it  may  order,  so  as  to  comply  with 
the  requirements  mentioned  in   the  last  preceding  subsection; 
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and  any  such  bridge,  tunnel,  or  other  erection  or  structure 
when  so  reconstructed  or  altered  shall  thereafter  be  maintained 
accordingly. 

space.  3.  Except  by  leave  of  the  Board  the  space  between  the  rail 

level  and  such  beams,  members  or  portions  of  any  such  struc- 
ture, constructed  after  the  first  day  of  February,  one  thousand 
nine  hundred  and  four,  shall  in  no  case  be  less  than  twenty-two 
feet  six  inches. 

notowned  ^'  ^'  *n  any  case'  ^  *s  necessarv  *°  raise,  reconstruct  or  alter 
pan°m  anv  Dr^=e>  tunnel,  erection  or  structure  not  owned  by  the  com- 
pany, the  Board,  upon  application  of  the  company,  and  upon 
notice  to  all  parties  interested,  or  without  any  application,  may 
make  such  order,  allowing  or  requiring  such  raising,  recon- 
struction or  alteration,  and  upon  such  terms  and  conditions  as 
to  the  Board  shall  appear  just  and  proper  and  in  the  public 
interest. 

Board  may        5.  The  Board  may  exempt  from  the  operation  of  this  section 

exempt  .  .  , 

certain  ^  any  bridge,  tunnel,  erection  or  structure,  over,  through  or  under 
which  no  trains,  except  such  as  are  equipped  with  air  brakes, 
are  run.    3  E.  VII.,  c.  58,  s.  202. 

This  section  is  substantially  the  same  as  section  202  in  the 
Act  of  1903,  the  paragraphing  being  different.  It  should  be 
read  in  connection  with  sections  240,  241  and  242,  ante,  and  the 
notes  thereto. 

Section  202  in  the  Act  of  1903  is  simply  a  consolidation  and 
amendment  of  section  192  of  the  Act  of  1888.  It  will  be  observed 
that  62-63  Vic,  eh.  37,  s.  3,  dealing  with  companies  having  pow- 
er? under  their  Special  Act  to  construct,  maintain  and  use  a 
bridge  for  railway  purposes,  was  repealed  by  section  310  of  the 
Act  of  1903  and  no  equivalent  clause  appears  in  this  Act.  For 
penalty,  see  section  396,  post. 

;ln  Devo  v.  Kingston  &  Pembroke  B.W.  Co.,  4  Can.  Ry.  Cas. 
42,  8  O.L.R.  588,  it  was  decided  upon  the  proper  construction 
of  section  192  of  the  Act  of  1888,  that  a  railway  company,  wheth- 
er the  owners  or  not  of  a  bridge  under  which  their  freight  cars 
pass,  are  prohibited  from  using  higher  freight  cars  than  such 
as  admit  an  open  and  clear  headway  of  seven  feet  as  prescribed 
in  that  section,  which  substantially  corresponds  with  the  present 
section ;  the  same  question  was  discussed  in  McLauchlin  v.  Grand 


structures. 
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Trunk  R.W.  Co.,  12  O.R.  418,  and; Gibson  v.  Midland  R.W.  Co., 
2  O.E.  658,  which  are  distinguished  in  the  Deyo  Case ;  see  also 
Atcheson  v.  Grand  Trunk  R.W.  Co.,  1  Can.  Ry.  Cas.  490,  1 
O.L.R.  168.  See  the  Deyo  case,  supra,  where  these  cases  are 
examined  and  the  corresponding  section  192  of  the  Act  of  1903 
is  expounded  at  p.  50. 

If  after  a  company  has  built  a  bridge  of  sufficient  legal 
height  over  a  highway  that  height  is  diminished  owing  to  the 
failure  of  the  municipality  to  keep  the  roadway  at  its  former 
level,  the  railway  company  is  not  liable:  Carson  v.  Weston,  1 
Can.  Ry.  Cas.  487,  and  a  company  has  no  right  to  raise  a  muni- 
cipal bridge  parsing  over  a  railway  without  obtaining  the  con- 
sent of  the  municipality  or  the  owner  of  the  bridge,  and  if  they 
do  so  they  are  liable  to  the  adjoining  proprietor  for  any  dam- 
ages sustained  by  reason  of  the  increased  height  of  the  highway 
as  it  approaches  the  bridge:  Hill  v.  Grand  Trunk  R.W.  Co.,  12 
L.N.  57. 

Maintenance  of  Bridges.  A  railway  company  is  bound  to 
keep  in  repair  and  to  maintain  fences  upon  any  bridge  which 
they  erect  in  accordance  with  the  duty  imposed  upon  them  by 
statute :  VanAllen  v.  Grand  Trunk  R.W.  Co.,  29  U.C.R.  436. 

As  to  whether  they  are  required  to  maintain  and  repair  ap- 
proaches to  such  a  bridge  see  notes  to  sections  188,  189  and  190, 
supra.  A  railway  company  is  liable  for  all  damages  suffered 
on  account  of  the  non-repair  of  a  bridge  which  it  is  required 
to  maintain:  Zimmer  v.  Grand  Trunk  R.W.  Co.,  21  O.R.  628, 
19  A.R.  693,  and  they  are  bound  to  provide  against  all  dangers 
to  a  bridge  that  could  reasonably  have  been  foreseen,  and  if  a 
bridge  were  so  constructed  that  it  could  be  destroyed  by  a  storm 
such  as  iright  reasonably  have  been  anticipated  the  railway  com- 
pany is  liable:  Carney  v.  Caraquet  R.W.  Co.,  29  N.B.R.  425. 
But  if  a  bridge  is  destroyed  by  some  force  of  nature  that  could 
not  have  been  foreseen  the  company  would  not  be  liable:  Ibid. 

Width  of  Bridge.  A  company  connected  a  roadway  66  feet 
wide  across  part  of  their  track  with  a  bridge  40  feet  2  inches 
wide,  and  it  was  held  that  a  jury  might  properly  find  that  this 
was  a  sufficient  compliance  with  the  Act  and  that  the  company 
had  not  necessarily  committed  a  nuisance :  Regina  v.  Great  West- 
ern R.W.  Co.,  12  U.C.R.  450. 

Bridge  over  Navigable  Waters.  Unless  an  individual  can 
show  that  he  has  sustained  some  injury  peculiar  to  himself  he 
cannot  recover  damages  for  an  obstruction  to  navigation  owing 
to  a  bridge  being  improperly  built.  The  proper  remedy  for 
such  an  obstruction  is  by  indictment:  Small  v.  Grand  Trunk 
R.W.  Co.,  15  U.C.R.  283;  Cull  v.  Grand  Trunk  R.W.  Co.,  10 
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Gr.  491.  "Where  a  company  has  impeded  navigation  it  is  no 
defence  to  say  that  they  impeded  it  as  little  as  possible  and  for 
only  a  short  time :  Snure  v.  Great  Western  B.W.  Co.,  13  U.C.R 
376.  "Where  a  company  controlling  a  swing  bridge  over  a  canal 
was  not  able  to  open  it  as  plaintiff's  vessel  was  approaching 
although  notice  was  given  of  its  approach  by  blowing  a  horn 
and  hailing,  the  company  was  held  not  liable  for  injuries  re- 
ceived by  the  vessel:  Turner  v.  Great  Western  R.W.  Co  6 
U.C.C.R.  536. 

Bridges  over  Highways.  "Where  a  company  in  crossing  a 
highway  had  to  make  a  cutting  in  a  road  to  be  afterwards  sup- 
plemented by  a  bridge  which  could  not  be  erected  until  the 
cutting  was  completed  it  was  held  that  as  it  had  carried  on  the 
work  diligently  and  that  as  before  the  trial  the  bridge  had  been 
completed  the  plaintiff,  a  private  individual,  could  not  recover 
because  the  defendants  had  not  under  the  circumstances  been 
guilty  of  any  wrong,  and  the  delay,  even  if  improper,  should 
have  been  the  subject  of  an  indictment,  and  not  of  a  private 
action:  Ward  v.  Great  Western  B.W.  Co.,  13  U.C.E.  315.  But 
where  a  railway  company  neglected  to  make  a  proper  bridge 
over  the  railway  where  it  crossed  a  highway  owned  by  a  Toll 
Road  Company,  the  latter  were  permitted  to  recover  for  this 
neglect :  Streetsville  Plank  Boad  Co.  v.  Hamilton,  etc.,  R.W.  Co., 
13  U.C.R.  600.  "Where  a  company  erected  a  bridge  over  a  high- 
way, thereby  partially  destroying  and  obstructing  the  plaintiff's 
access  to  it,  but  leaving  him  room  to  reach  it  at  one  end  of  the 
bridge,  it  was  held  that  there  was  no  right  of  action  for  the 
defendant's  charter  bound  them  to  do  the  act  complained  of  and 
made  no  provision  for  compensation:  MacDonnell  v.  Ontario, 
etc.,  B.W.  Co.,  11  U.C.R.  271. 

As  to  jurisdiction  of  the  Railway  Committee  of  the  Privy 
Council  to  order  bridges  over  railway  crossings  for  the  pro- 
tection of  the  public,  see  Grand  Trunk  B.W.  Co.  v.  Toronto, 
(Yonge  St.  Bridge  Case,)  10  O.W.R.  483. 

aftemSona  ^7.  The  company  shall  not  commence  the  construction,  or 
reconstruction  of  or  any  material  alteration  in  any  bridge,  tun- 
nel, viaduct,  trestle,  or  other  structure,  through,  over,  or  under 
which  the  company's  trains  are  to  pass,  the  span,  or  proposed 
span  or  spans,  or  length  of  which  exceeds  eighteen  feet,  until 

Board  to     ieave  theref or  has  been  obtained  from  the  Board,  unless  such 

approve 

construction,  reconstruction,  or  alteration  is  made  in  accordance 
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with    standard    specifications     and    plans     approved    by    the 
Board. 

2.  Upon  any  application  to  the  Board  for  such  leave,  theAppuoa- 
company  shall  submit  to  the  Board  the  detail  plans,  profiles,  10°° the™ 
drawings  and  specifications  of  any  such  work  proposed  to  be 
constructed,  and  such  other  plans,  profiles,  drawings  and  speci- 
fications  as   the   Board  may   in    any    case,    or  by  regulation, 
require. 

3.  Upon  any  such  application  the  Board  may, —  Powers  or 

(a)  make  such  order  with  regard  to  the  construction  of  such  Terms, 
work,  and  upon  such  terms  and  conditions,  as  it  deems  expedient ; 

(6)  make  alterations  in  the  detail  plans,  profiles  drawings  Alteration* 
and  specifications  so  submitted; 

(c)   give  directions  respecting  the  supervision  of  any  suchsupervi- 
work;  and, 

{d)  require  that  such  other  works,  structures,  equipment,  other 
appliances  and  materials  be  provided,  constructed,  maintained, 
used,  and  operated,  and  that  such  measures  be  taken  as,  under 
the  circumstances  of  each  case,  may  appear  to  the  Board  best 
adapted  for  securing  the  protection,  safety  and  convenience  of 
the  public. 

4.  Upon  such  order  being    granted    the    company   shall    be  company 

.  may  con- 

authorized  to  construct  such  works  in  accordance  therewith.        struct. 

5.  Upon  the   completion   of   any  such   work   the   company  Board  to 

r»  authorize 

shall,  before  using  or  operating  the  same,  apply  to  the  Board  operation, 
for  an  order  authorizing  such  use  or  operation,  and  the  Board 
may  grant  such  order  if  it  is  satisfied  that  its  orders  and  direc- 
tions have  been  carried  out,  and  that  such  work  may  be  used 
or  operated  without  danger  to  the  public,  and  that  the  pro- 
visions of  this  section  have  been  complied  with.  3  E.  VII., 
c.  58,  s.  203. 

This  section  requires  that  all  plans  for  bridges  over  eighteen 
feet  long  shall  be  submitted  to  the  Board.  The  rules  drawn  up 
by  the  Board  in  May,  1909,  will  be  found  in  Appendix.  For 
penalty  see  sections  382  and  296,  post. 
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to  be  258.  Every  station  of  the  company  shall  be  erected,  oper- 

ated, and  maintained  with  good  and  sufficient  accommodation 
and  facilities  for  traffic. 

Location  to       2.  Before  the  company  proceeds  to  erect  any  station  upon 
br°Boara    *ts  railway,  the  location  of  such  station  shall  be  approved  of  by 
the  Board. 

on  ran-  3.  In  the  case  of  any  railway,  whether  subject  to  the  leeis- 

sidized  by  lative  authority  of  the  Parliament  of  Canada  or  not,  subsidized 
ment.  in  money  or  in  land,  after  the  eighteenth  day  of  July,  one 
thousand  nine  hundred,  under  the  authority  of  an  Act  of  the 
Parliament  of  Canada,  the  payment  and  acceptance  of  such 
subsidy  shall  be  taken  to  be  subject  to  the  covenant  or  condition, 
whether  expressed  or  not  in  any  agreement  relating  to  such 
subsidy,  that  the  company,  for  the  time  being  owning  or 
operating  such  railway,  shall,  when  thereto  directed  by  order  of 
the  Board,  maintain  and  operate  stations,  with  such  accommo- 
dation or  facilities  in  connection  therewith  as  are  defined  by 
the  Board,  at  such  point  or  points  on  the  railway  as  are  desig- 
nated in  such  order.    3  Edw.  VII.,  c.  58,  s.  204. 

In  the  Flag  Station  Case,  Winnipeg  Jobbers  v.  Railway 
Companies,  8  Can.  Ky.  Cas.  151,  Chief  Commissioner  Mabee ' 
held  that  the  Board  had  jurisdiction  as  to  the  matters  covered 
by  this  section  over  railways  not  subject  to  the  legislative  author- 
ity of  the  Parliament  of  Canada,  that  is,  to  Provincial  railways, 
which  had  not  been  declared  to  be  works  for  the  general  advan- 
tage of  Canada.  The  order  made  in  that  case  (q.  v.)  was  sup- 
ported under  sees.  30  (g),  258  and  284  (1)  (a)  and  (3).  See 
also  Thrift  v.  New  Westminster,  etc.,  R.W.  Co.,  9  Can.  Ky.  Cas. 
205. 

Previous  Legislation.  Sub-sections  2  and  3  of  section  204 
(Act  of  1903)  were  introduced  originally  into  the  Eailway  Act 
in  1900,  by  63  and  64  Vict.,  cap.  23.  Sub-section  1  did  not  in 
terms  appear  in  the  previous  Act. 

It  was  expressly  provided  in  section  10  of  the  amendment  of 
1900  that  it  should  only  operate  in  regard  to  any  station  erected 
on  a  railway  the  construction  of  which  is  authorized  by  an  Act 
of  the  Parliament  of  Canada  passed  subsequent  to  June  1st, 
1899,  but  it  will  be  seen  that  the  application  of  former  section 
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204  and  the  present  section  are  not  in  terms  limited  to  railways 
created  after  that  date. 

Other  Provisions  of  this  Act  Affecting  Stations.  The  power 
to  build  stations  is  conferred  upon  railways '  by  section  151 
sub-section  (g),  ante. 

By  section  176  the  Board  may  authorize  one  company  to 
use  the  tracks,  stations  or  station  grounds  of  another  company 
subject  to  the  provisions  of  that  section. 

By  section  177,  ante,  it  is  provided  that  the  lands  for  sta- 
tions, depots  and  yards,  etc.,  shall  not  exceed  one  mile  in  length 
by  500  feet  in  breadth,  including  the  right  of  way.  But  by 
section  178,  should  the  company  require  more  space,  the  Board 
may  upon  the  terms  therein  mentioned  authorize  the  company 
to  expropriate  additional  lands. 

Section  284,  infra,  also  deals  with  the  character  of  the  accom- 
modation which  companies  must  furnish  at  their  stations.  The 
term  ' '  traffic ' '  in  sub-section  1  of  the  above  section,  as  defined  by 
section  2  (z),  ante,  means  and  includes  passengers,  goods,  and 
rolling  stock. 

English  Legislation.  By  8  Vict.,  cap.  20,  sec.  45,  (Imp.), 
companies  in  England  may  obtain  additional  lands  for  stations 
and  by  17  &  18  Vict.,  cap.  31,  sec.  2,  railway  companies  are 
required  to  furnish  reasonable  facilities  to  persons  requiring 
to  use  their  stations. 

Stations  Defined.  For  assessment  purposes  in  England  it 
has  been  held  that  a  station  should  include  all  sidings  attached 
thereto  for  whatever  purpose:  London,  etc.,  R.W.  Co.  v.  Wigan 
2  N.  &  Mac.  240,  but  this  ease  has  been  doubted :  Great  Eastern 
R.W.  Co.  v.  Fletton,  Browne  on  Rating,  Second  Edition,  631. 

Platforms  and  the  roof  covering  the  railway  and  the  sid- 
ings may  be  rated  as  land  used  only  as  a  railway,  as  distin- 
guished from  a  station  proper:  London,  etc.,  R.W.  Co.  v.  Llan- 
dudno, (1897),  1  Q.B.  287. 

Public  Control' over  Stations.  Subject  to  the  provisions  of 
this  section  and  seetion  214,  infra,  a  station  is  the  private  pro- 
perty of  the  company  and  they  may  admit  or  exclude  anyone 
they  see  fit :  Barber  v.  Midland  R.W.  Co.,  18  C.B.  46,  although 
a  passenger  or  intending  passenger  about  to  obtain  a  ticket 
is  entitled  of  course  to  access  to  it  and  to  the  use  of  it.  Rail- 
ways are  not  bound  to  allow  hotel  runners  upon  their  premises 
and  may  exclude  them  if  they  see  fit:  Perth  v.  Ross  (1897), 
A.C.  479,  and  a  cab-man  after  he  has.  completed  his  work  may 
be  required  to  leave  and  if  he  refuses  he  may  be  treated  as  a 
trespasser  and  removed  by  force  if  necessary:  Wood  v.  North 
British  R.W.  Co.,  2  P.  (Ct.  Sess.,  5  Ser.)  1.    Though  a  person 
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may  be  arrested  as  a  trespasser  at  a  station  platform  at  common 
law,  he  could  not  be  prosecuted  under  the  English  Regulation 
of  Railway  Act  of    1868,    section    23,    for    trespassing   upon 
the  railway,  because  the  platform  cannot  for  that  purpose  be 
treated  as  part  of  the  railway.     (Compare  section  291,  infra): 
Thompson  v.  Great  North  of  Scotland  R.W.  Co.,  2  P.  (Just. 
Cas.)  23.    A    company    may   give    a  cab-owner   the   exclusive 
right  of  plying  for  hire  at  their  stations  where  the  arrange- 
ment is  for  the  benefit  of  the  public:  Reid  v.  Beadell,  2  C.B. 
N.S.  509;  Painter  v.  London,  etc.,  R.W.  Co.,  ibid.,  702;  Ilfra- 
combe  v.  London,    etc.,   R.W.    Co.,  1  N.  &   Mac.   81,  and  the 
owner  of  an  omnibus  company  cannot  claim  admission  to  a 
station  or  station  grounds  as  of  right :  Barker  v.  Midland  R.W. 
Co.,  18  C.B.  46 ;  but  a  railway  company  will  not  be  allowed  to 
admit  the  omnibus  of  one  proprietor  to  the  exclusion  of  an  om- 
nibus belonging  to  another  proprietor  where  such  a  monopoly 
would  be  inconvenient  to  the  public:  Mariott  v.  London,  etc., 
R.W.  Co.,  1  C.B.N.S.  499.    "Where  a  railway  company  refused 
to  carry  coal  from  a  certain  station  unless  raised  upon  a  certain 
estate,  the  Railway  Commissioners  held  that  the  company  was 
giving  undue  preference  to  other    stations   and   had  withheld 
reasonable  facilities,  and  compelled  them  to  accept  coal  obtained 
from  other  estates  at  that  station:  Rishton  v.  Lancashire,  etc.. 
R.W.  Co.,  8  Ry.  and  Canal  Traffic  Cas.  74;  but  where  a  company 
closed  a  station  for    passenger   traffic-  although  a   substantial 
amount  of  such  traffic  was  offered,  it  was  held  under  the  English 
Act  that  they  had  a  right  to  do  so ;  one  of  the  Judges  think- 
ing that  they  were  not  obliged  to  keep  a  station  open  if  they 
were  required  to  do  business  at  a  loss :  Darlaston  v.  London,  etc., 
R.W.  Co.  (1894),  2  Q.B.  694.  A  railway  company  may  properly 
charge  for  the  use  of  a  water-closet  at  their  stations :  West  Earn 
v.  Great  Western  R.W.  Co.,  64  L.J.Q.B.    340,    and  they  may 
not  only  charge  for  cloak  room  privileges,  but  may  hold  goods 
deposited  by  the  bailee  until  the  bailee  or  the  true  owner  pays 
such  charges:  Singer  v.  London,  etc.,  R.W.  Co.  (1894),  1  QB. 
833.    "Where  two  railways  are  entitled  to  the  joint  use  of  a  sta- 
tion and  fail  to  be  able  to  agree  upon  such  user  the  court  will 
interfere  by  directing  the  appointment  of  a  receiver  and  by 
prescribing  regulations  for  the  management  of  a  station,  but 
such  interference  ought  not  to  take  place  without  grave  occasion 
and  until  all  the  provisions,  if  any,  for  settling  disputes  be- 
tween the  companies  have  been  exhausted:  Shrewsbury,  etc.. 
R.W.  Co.  v.  Stour  Valley  R.W.  Co.,  2  D.M.  &  G.  866. 
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In  London  under  the  London  Hackney  Act  it  has  been  held 
that  a  station  is  not  such  a  public  "street  or  place"  that  a  cab- 
man waiting  for  travellers  is  obliged  to  carry  anyone  else  who 
offers  himself  for  transport:  Case  v.  Storey,  L.R.  4  Ex.  319; 
,but  a  cab-man  standing  on  the  station  grounds  is  liable  to  the 
ordinary  municipal  provisions  requiring  him  to  obtain  a  license 
and  pay  a  fee :  Clark  v.  Stanford,  L.R.  6  Q.B.  357 ;  Allen  v. 
Tunbridge,  L.R.  6  C.P.  481;  see  Skinner  v.  Ulster,  L.R.  7  Q.B. 
423;  but  a  cab-man  must  drive  a  traveller  into  the  station 
grounds,  not  merely  depositing  him  on  the  street,  if  his  pas- 
senger so  requires  it,  and  the  railway  company  permits:  Ex 
parte  Kippins  (1897),  1  Q.B.  1.  As  although  passenger  stations 
are  intended  only  for  intended  passengers  or  travellers  and  per- 
sons getting  off  trains,  the  company  usually  permits  the  friends 
of  the  passengers  to  accompany  them  to  the  station,  they  are  en- 
titled to  greater  rights  than  a  bare  licensee,  and  being  there  on 
the  company's  implied  invitation,  the  company  owes  them  the 
same  duty  as  to  passengers:  Watkins  v.  Great  Western  R.W.  Co., 
37  L.T.N.S.  193;  Flynn  v.  Toronto  Ind.  Co.,  9  O.L.R.  582.-,  but 
a  person  posting  a  letter  upon  a  train  is  a  bare  licensee  and  the 
company  is  not  liable  for  an  accident  happening  to  him  due  to 
the  condition  of  the  premises  unless  there  is  some  concealed 
defect  amounting  to  a  trap :  Spence  v.  Grand  Trunk  R.W.  Co., 
27  O.R.  303.  Although  a  company  must  keep  the  approaches 
to  its  station  in  good  condition,  it  cannot  be  compelled  to  re- 
build a  bridge  in  order  to  accommodate  an  increased  traffic  if 
the  bridge  already  built  has  been  dedicated  to  the  public  and 
become  a  portion  of  the  adjoining  highway,  and  has  therefore 
passed  out  of  the  control  of  the  company :  Arbroath  v.  Caledonian 
R.W.  Co.,  10  Ry.  &  C.  Tr.  Cas.  252 ;  Milner  v.  Great  North- 
ern R.W.  Co.,  (1907)  1  Ch.  208.  In  England  a  company  is  liable 
for  an  injury  to  a  passenger  falling  upon  a  piece  of  ice  extend- 
ing across  the  platform:  Shepparal  v.  Midland  R.W.  Co.,  25 
L.T.N.S.  879.  But  where  an  accident  happens  from  something 
which  has  for  a  long  time  been  used  with  safety  as  where  a  per- 
son stumbles  against  a  weighing  machine  in  the  usual  place  and 
there  is  no  other  evidence  of  negligence  the  company  is  not 
liable:  Cornman  v.  Eastern  Counties  R.W.  Co.,  4  H.  &  N.  781 
But  where  a  box  containing  signal  levers  projects  about  two 
inches  above  a  platform  and  an  injury  results  the  company  has 
been  held  to  be  liable :  Sturgess  v.  Great  Western  R.W.  Co.,  56 
J.P.  278.  Where  timber  becoming  loose  injures  a  passenger  in 
a  passenger  train  there  is  no  evidence  of  negligence,  if  the  mode 
of  fastening  the  timber  has  been  in  accordance  with  the  usual 

24—H.L. 


370  CANADIAN  RAILWAY  ACT.  [Sec>  355 

custom:  Hanson  v.  Lancashire,  etc,  R.W.  Co.,  20  W.R.  279 
and  where  a  person  in  search  of  the  urinal  lighted  by  a  lamp 
falls  through  an  open  door  and  down  some  steps  he  has  no  right 
of  action:  Toomey  v-  London,  etc.,  R.W.  Co.,  3  C.B.N.S.  146- 
nor  is  a  company  liable  for  injuries  done  by  a  dog  which  hap- 
pens to  get  into  the  station :  Smith  v.  Eastern  R.W.  Co.,  L.R.  2 
C.P.  4.  As  already  mentioned  a  company  must  provide  reason- 
able means  of  access  to  and  from  their  stations :  John  v.  Bacon 
L.R.  5  C.P.  437,  and  if  a  bridge  over  which  passengers  usually 
pass  is  not  reasonably  safe  the  company  is  liable  to  any  one 
injured:  Longmore  v.  Great  Western  R.W.  Co.,  19  C.B.N.S. 
183 ;  but  the  mere  fact  of  an  opinion  being  given  by  witnesses 
that  a  bridge  is  dangerous  is  not  evidence  of  negligence :  Biggs  v. 
Manchester,  etc.,  R.W.  Co.,  12  Jur.  N.S.  525.  And  a  bridge  is 
only  required  to  be  safe  for  persons  using  it  in  the  ordinary 
way,  and  a  company  is  not  liable  for  an  accident  to  a  child  that 
walks  over  it  sideways  and  does  not  look  where  it  is  going :  Lay 
v.  Midland  R.W.  Co.,  35  L.T.N.S.  529;  also  a  person  who  falls 
down  properly  constructed  stairs  leading  from  a  station  can- 
not sue  on  the  ground  that  less  slippery  material  might  have 
been  used:  Grafter  v.  Metropolitan  R.W.  Co.,  L.R.,  1  C.P.  300. 

Where  a  passenger  having  only  two  minutes  to  catch  a  train 
in  running  fell  over  a  switch  handle  in  his  path  on  the  sta- 
tion platform  and  was  hurt  the  company  was  held  liable :  Martin 
v.  Great  Northern  R.W.  Co.,  16  C.B.  179 ;  but  if  he  takes  an 
indirect  and  unusual  road  to  the  station  not  intended  for  a  foot 
way  where  there  is  a  direct  road,  well  lighted  and  safe,  he  can- 
not recover  for  injuries  received:  Walker  v.  Great  Western 
R.W.  Co.,  8  U.C.C.P.  161;  and  so  where  a  person  leaves  a' safe 
for  a  dangerous  path  and  is  killed  his  widow  could  not  recover: 
Jones  v.  Grand  Trunk  R.W.  Co.,  16  A.R.,  17,  18  S-C.R.  696; 
but  where  a  company  leaves  a  dangerous  spot  uncovered  at  an 
exit  from  a  station  which  is  frequently  used  a  person  injured 
was  held  entitled  to  recover :  Oldright  v.  Grand  Trunk  R.W.  Co., 
22  A.R.  286 :  See  Hansen  v.  Canadian  Pacific  R.W.  Co.,  7  Can. 
Ry.  Cas.  429,  affirmed  Canadian  Pacific  v.  Hansen,  40  S.C.E. 
194,  7  Can.  Ry.  Cas.  441. 

Passengers  Alighting  from  or  Boarding  Trains.  "Where  a 
train  was  too  long  to  enable  all  the  cars  to  draw  up  at  a  plat- 
form and  where  a  person  getting  out  alighted  at  a  point  where 
the  step  of  the  car  was  three,  feet  from  the  ground  a  verdict 
in  favour  of  a  female  passenger  who  was  injured  was  sustained: 
Foy  v.  London,  etc-,  R.W.  Co.,  18  C.B.N.S.  225;  and  the  same 
result  was  reached  where  a  train  overshot  a  platform  and  the 
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passengers  were  not  warned  to  keep  their  seats,  nor  was  the 
train  backed  up  to  the  platform:  Siner  v.  Great  Western  B.W. 
Co.,  L.R.  3  Ex.  150,  4  Ex.  117.  These  cases  were  of  course  de- 
cided in  England  where  there  is  no  means  of  communication 
from  one  car  to  another,  see  also,  Cockle  v.  London,  etc.,  R  W 
Co.,  L.R.  5  C.P.  457,  7  C.P.  321 ;  Bridges  v.  North  London 
E.W.  Co.,  L.R.  5  C.P.  459,  6  Q.B.  377,  and  7  H.L.  213.  Where 
on  passing  through  a  station  its  name  was  called  out  and  a 
train  stopped  beyond  a  platform,  but  immediately  afterwards 
was  backed  opposite  to  it,  it  was  held  that  there  was  no  evi- 
dence of  negligence  in  this  conduct,  and  that  the  calling  out  of 
the  name  of  the  station  was  hardly  an  intimation  to  passengers 
that  the  station  at  which  they  were  about  to  stop  was  the  par- 
ticular station :  Lewis  v.  London,  etc.,  B.W.  Co.,  L.R.  9  Q.B.  66 ; 
Buck  v.  C.  P.  B.,  7  O.W.R.  71,  but  where  on  approaching  a  sta- 
tion the  plaintiff  heard  its  name  called  out,  the  train  stopped, 
and  the  carriage  doors  were  opened  and  shut  and  a  person  near 
him  was  seen  to  alight,  and  there  was  no  light,  no  warning  and 
no  intimation  that  the  stoppage  was  only  temporary  it  was  held 
that  he  was  entitled  to  recover  for  injuries  received  owing  to  the 
train  having  over-shot  the  platform  whereby  the  plaintiff  fell 
and  was  hurt:  Wetter  v.  London,  etc.,  B.W.  Co.,  L.R.  9  C.P. 
126,  and  see  Bose  v.  Northern  B.W.  Co.,  L.R.  2  Ex.  D.  248; 
Bobson  v.  Northern  B.W.  Co.,  L.R.  10,  Q.B.  271,  2  Q.B.D.  85. 
Where  the  plaintiff  was  being  carried  on  a  train  on  which  she 
had  never  been  carried  before,  though  she  knew  the  station  very 
well,  and  the  train  was  too  long  for  the  platform  on  account  of 
which  she  fell  and  was  hurt;  though  she  admitted  that  she 
did  not  look  on  stepping  down,  there  being  evidence  of  an  im- 
plied invitation  to  alight,  she  was  held  entitled  to  recover  and 
was  not  precluded  on  account  of  contributory  negligence: 
Glasscock  v.  London,  etc.,  B.W.  Co.,  18  T.L.R.  295.  In  Hall  v. 
McFadden,  19  N.B.R.  340,  21  N.B.R.  585,  Cassels'  Supreme 
Court  Digest  723,  a  passenger  was  waiting  on  a  station  plat- 
form until  the  time  for  starting  had  arrived,  and  while  he  was 
boarding  the  train,  the  conductor  who  was  on  the  opposite  plat- 
form and  could  not  see  the  passengers  who  were  getting  on  from 
the  station  gave  the  signal  to  start,  and  the  motion  of  the  train 
threw  the  plaintiff  down  and  he  was  injured;  the  conductor  had 
previously  called  "all  aboard."  The  Supreme  Court  held  that 
there  was  evidence  of  negligence  on  the  part  of  the  company, 
and  that  after  calling  "all  aboard,"  it  is  the  conductor's  duty 
to  wait  a  reasonable  time  for  passengers  to  get  on  before  signal- 
ling to  start;  see  also,  MacDonald  v.  St.  John,  25  N.B.R.  318. 


372  CANADIAN  RAILWAY    ACT.  [Sec<  353 

Where  a  plaintiff  in  Manitoba  was  alighting  in  the  dark  at  a 
small  station  having  no  platform  and  no  lights  and  hurt  her 
knee  (which  had  been  previously  weak)  in  stepping  down  the 
brakeman  assisting  her  and  having  his  lantern  at  the  spot,  it 
was  held  that  the  defendants  were  not  guilty  of  negligence: 
McGinney  v.  Canadian  Pacific  B.W.  Co.,  7  Man.  L.R.  151- 
Guay  v.  Canada  Northern  B.W.  Co.,  15  Man.  L.R.  275. 

In  Quebec  Central  B.W.  Co.  v.  Lortie,  22  S.C.R.  326,  the 
train  was  longer  than  the  platform,  and  the  ear  in  which  Lortie 
was  travelling  was  not  opposite  the  platform  when  brought  to 
a  standstill.  Lortie,  fearing  that  his  car  would  not  be  brought 
up  to  the  station  and  that  the  train  was  about  to  move  on, 
jumped  to  the  ground  with  his  pormanteau  and  alighted  on  a 
round  stone  and  was  hurt.  It  was  held  that  there  was  nothing 
in  these  circumstances  amounting  to  negligence  on  the  part  of 
the  company. 

In  Holland  v.  Canadian  Pacific  B.W.  Co.,  33  N.B.R.  78,  the 
plaintiff  and  others  were  at  a  flag  station  on  a  dark  night.  The 
engine  driver  did  not  see  their  signal  and  failed  to  stop  until 
he  had  passed  the  station.  While  preparing  to  back  down  to  it, 
some  unknown  person  from  the  train  platform  shouted  "come 
on"  and  the  plaintiff  in  obeying  the  summons  fell  into  a  cul- 
vert and  was  injured  and  it  was  held  that  there  was  no  evi- 
dence of  negligence.  Where  the  plaintiff  was  travelling  on  a 
ticket  good  to  a  certain  station,  but  for  her  own  convenience  was 
carried  to  a  place  a  short  distance  beyond,  to  where  a  platform 
had  been  erected  by  a  private  person  for  his  own  purpose  but 
with  the  company's  consent,  it  was  held  that  she  could  not  re- 
cover for  the  injuries  suffered  in  walking  along  the  platform 
owing  to  some  alleged  defect  in  it:  Burke  v.  British  Columbia, 
etc.,  B.W.  Co.,  7  B.C.R.  85.  In  Giles  v.  Great  Western  B.W.  Co., 
36  U.C.R.  360,  a  passenger  who  was  slightly  intoxicated  was 
found  dead  a  little  beyond  the  station  at  which  he  was  to  alight 
and  the  evidence  as  to  whether  the  train  stopped  at  the  station 
long  enough  to  enable  passengers  to  get  off  was  contradictory, 
but  there  was  nothing  to  show  how  the  deceased  met  his  death, 
Held  that  there  was  no  evidence  of  negligence  for  a  jury;  but 
see  Delahanty  v.  Michigan  Central  B.W.  Co.,  3  Can.  Ry.  Cas. 
311,  reversed  4  Can.  Ry.  Cas.  451.  In  that  case  a  drunken  pas- 
senger was  put  off  at  a  small  station  near  the  Niagara  River  with- 
out being  given  into  the  charge  of  anyone,  and  he  afterwards 
strayed  after  the  train  on  which  his  luggage  remained,  and 
jumped  or  fell  from  a  bridge  and  was  drowned,  and  it  was  held 
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that  the  defendants  were  not  liable.  In  Haitian  v.  Great  Western 
B.W.  Co.,  30  U.C.C.P.  89,  an  intending  passenger,  who  was  a 
little  late,  tried  to  board  a  moving  train  and  struck  against  an 
obstacle  on  the  platform  and  was  hurt.  It  was  held  that  he 
could  not  recover.  "Where,  after  calling  out  the  name  of  the 
next  station,  a  train  was  slowed  up  on  approaching  and  passing 
it,  but  was  not  fully  stopped,  it  was  held  that  there  was  evi- 
dence of  an  invitation  to  alight,  and  of  negligence  in  not 
stopping,  and  that  the  plaintiff,  who  had  tried  to  alight  and 
was  injured,  could  recover:  Edgar  v.  Northern  B.W.  Co., 
4  O.R.  201 ;  11  A.R.  452.  Where  an  attempt  to  board  a  moving 
train,  even  at  the  conductor's  invitation,  entails  a  patent  and 
obvious  risk,  it  may  be  that  the  plaintiff  would  not  be  entitled 
to  recover:  Curry  v.  Canadian  Pacific  B.W.  Co.,  17  O.R.  65; 
but  the  mere  fact  of  a  passenger  getting  off  a  moving  train  is 
not  necessarily  negligence.  In  every  case  it  is  a  question  for  the 
jury  whether  the  passenger  acted  reasonably  under  the  circum- 
stances, and  where  a  train  scheduled  to  stop  at  a  station  did  not 
stop  long  enough  to  enable  passengers  to  get  off,  and  a  passen- 
ger attempting  to  alight  after  the  train  had  started  again,  was 
thereby  injured,  he  was  held  entitled  to  recover :  Keith  v.  Ottawa, 
etc.,  B.W.  Co.,  2  Can.  Ry.  Cas.  23  and  27.  The  general  subject 
of  alighting  from  and  boarding  moving  trains  at  stations  has 
been  dealt  with  at  length  in  2  Can.  Ry.  Cas.,  pp.  37  to  46 :  see 
Swan  v.  Canadian  Northern  B.W.  Co.,  1  Alta.  L.R.  427,  9  Can. 
Ry.  Cas.  251. 

Covenants  Bespecting  Stations  and  Other  Works.  The 
questirns  arising  in  cases  of  this  kind  are  as  numerous  as  the 
cases  themselves,  for  each  case  depends  more  or  less  on  its  own 
circumstances,  and  other  decisions  are  useful  more  for  illustra- 
tion than  for  the  principles  they  lay  down.  Railways,  when 
taking  over  other  lines,  or  negotiating  for  bonuses  or  franchises 
with  municipalities,  or  certain  benefits  from  the  individual 
owners  of  land,  frequently  enter  into  undertakings  and  make 
proirises  which  their  subsequent  policy  or  a  change  in  the  sur- 
rounding circumstances  renders  it  inexpedient  for  them  for- 
ever to  adhere  to.  The  questions  then  arise  (1)  whether  the 
covenant  was  ultra  vires  of  the  railway  or  the  other  contracting 
party;  (2)  what  constitutes  a  fulfilment  of  it;  (3)  whether  the 
covenant  is  perpetual  or  temporary;  (4)  whether  it  was  waived 
or  annulled  by  subsequent  legislation;  (5)  whether  mandamus, 
injunction,  specific  performance  or  damages  is  the  proper 
remedy. 
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The  interests  of  the  public  require  that  a  railway,  should  be 
maintained  in  the  highest  state  of  efficiency  without  being  ham- 
pered by  conditions  which  a  change  in  the  circumstances  of  a 
locality  may  have  rendered  detrimental,"  and  this  has  led  to  a 
somewhat   strict   interpretation   of   contracts  by  railway  com- 
panies to  do  certain  specified  acts  or  to  maintain  their  line  for- 
ever in  a  certain  condition  or  position,  particularly  where  these 
contracts  may  interfere  with  the  railway  premises,  and  conse- 
quently with  the  efficient  operation   of  the   line   itself.     As  a 
rough  working  principle,  the   following  may  be  quoted  from 
Pierce  on  Railroads,  page  62 :  "  The  construction  of  written  con- 
ditions should   be  reasonable    and   such   as  will   facilitate  the 
objects  of  the  enterprise  and  should  have  regard  to  a  substan- 
tial compliance  with  the  agreement  rather  than  to  a  severely 
literal ,  execution  of  its  terms : "  see  People  v.  Holden,  82  111.  93. 
Nevertheless,  where  an  agreement  by  a  railroad  to  do  a  certain 
work  is  explicit,  an  injunction  will  be  granted  restraining  the 
railway  from  operating  until  it  performs  a  condition  precedent 
to  its  operation,  which  it  has  agreed  to,  for  the  inconvenience 
to  the  public  by  stopping  the  railway  altogether  until  the  con- 
ditions are  performed  is  no  defence  to  an  action  on  an  acknow- 
ledged breach  of  the  agreement :  Raphael  v.  Thames  Valley  E.W. 
Co.,  2   Ch.   App.   147;  the   same   principle  is  laid  down  by  a 
divided  Court  in  Lloyd  v.  London,  Chatham,  and  Dover  B.W. 
Co.,  2  D.J.  &  S.  569.     Sometimes  in  the  United  States  agree- 
ments requiring  a  particular  location  for  a  station,  especially  if 
excluding  any  other  site  for  one,  have  been  held  to  be  contrary 
to  public  policy  and  not  binding  on  the  parties  on  the  ground 
that  they  conflict  with  public  interests :  Fuller  v.  Dame,  18  Pick. 
472;  Williamson, v.  Chigtigo^etc,  R.W.  Co.,  1  Albany  L.J.  29; 
Pierce  on  Eailroads,  pp.^60  and  513 ;  and  in  New  York  subscrip- 
tions to  stock  conditioned  upon  the  adoption  of  a  certain  route 
have  been  held  void  as  against    public    policy:  Pierce,  p.  60. 
Similar  contracts  do  not  appear  to  have  been  regarded  in  this 
light  in  England.    In  Raphael  v.  Thames  Valley  R.W.  Co.,  L.R. 
2  Eq.  37,  Lord  Romilly,  M.R.,  refused  to  grant  an  injunction 
restraining  a  railway  from  operating  until  a  condition  was  per- 
formed, on  the  ground  that  the  rights  of  the  travelling  public 
should  be  considered,  but  he  gave  a  reference  as  to  damages, 
thus  showing  that  he  considered  the  agreement  perfectly  valid, 
and  on  appeal  his  decision  was  reversed  and  an  injunction  was 
granted  regardless  of  the  public  interests,  the  existence  both  of 
the  condition,  and  of  a  breach  of  it,  being  clear :  see  L.K.  2  Ch. 
147,  and  Wilson  v.  Northampton  and  Banbury  Junction  B.W. 
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Co.,  9  Ch.  App.  279;  Be  South-Eastern  B.W.  Co.  v.  Wiffln 
(1907)  2  Ch.  366.  It  will  probably  be  convenient  to  consider 
these  cases  under  the  headings  already  suggested,  as  follows:— 

(1)  Whether  the  covenant  is  ultra  vires.  This  is  a  question 
too  broad  to  be  elaborately  discussed  in  a  note.  Whitby  v. 
Grand  Trunk  B.W.  Co.,  1  Can.  Ry.  Cas.  265,  is  an  example  of 
provisional  directors '  making  a  contract  which  apparently  would 
have  been  binding  on  the  company  had  it  been  one  within  its 
general  corporate  powers  and  within  those  of  its  co-contractors, 
the  town  of  Whitby.  Provisional  directors  having  a  general 
power  to  conduct  the  affairs  of  a  railway  may  bind  it  by  an 
informal  contract  for  services  performed:  Allen  v.  Ontario  and 
Bainy  Biver  B.W.  Co.,  29  O.R.  510,  and  they  may  perform  the 
usual  duties  necessary  to  the  management  of  the  undertaking, 
such  as  dismissing  employees:  O'Dell  v.  Boston  and  Nova  Scotia 
Coal  Co.,  29  N.S.R.  385;  their  general  powers  under  the 
Canadian  Railway  Act  being  defined  by  section  53,  ante; 
but  they  cannot,  of  course,  bind  the  company  by  any  con- 
tracts not  expressly  or  impliedly  authorized  by  its  charter: 
Baroness  Wenlock  v.  Biver  Dee  Company,  10  A.C.  354;  Earl  of 
Shaftesbury  v.  North  Staffordshire  B.W.  Co.,  L.R.  1  Eq  593; 
Ashbury  Carriage  Co.  v.  Biche,  L.R.  7  H.L.  653.  "Where,  as  in 
Whitby  v.  Grand  Trunk  B.W.  Co.,  1  Can.  Ry.  Cas.  265,  269,  276, 
the  contract  is  with  a  municipal  corporation,  it  also  becomes  a 
debatable  question  whether  the  latter  had  the  necessary  power 
to  make  the  contract.  As  pointed  out  by  Armour,  C.J.O.,  in 
that  case,  at  p.  273,  the  power  to  bonus  railways  did  not  exist 
in  favour  of  municipalities  in  Ontario  until  34  Vict.  cap.  30 
(0.),  unless  it  was  provided  for  in  the  railway's  Act  of  Incor- 
poration; and  for  this  reason  such  a  provision  was  usually 
inserted  in  railway  charters. 

The  powers  of  municipalities  in  this  respect  are  discussed  in 
Canada  Atlantic  B.W.  Co.  v.  Ottawa,  8  O.R.  201,  12  A.R.  234, 12 
S.C.R.  365;  Bickford  v.  Chatham,  14  A.R.  32,  16  S.C.R.  235,; 
Grand  Junction  B.W.  Co.  v.  Peterborough,  8  S.C.R.  76,  13  A.C. 
136 ;  Quebec  Warehouse  Co.  v.  Levis,  11  S.C.R.  666 ;  St.  Cesaire 
v.  McFarlane,  Mont.  L.R.  2  Q.B.  160,  14  S.C.R.  738 ;  Pontiac  v. 
Boss,  17  S.C.R.  406;  but  as  these  cases  do  not  deal  with  the 
powers  and  duties  of  railways  so  much  as  of  municipalities,  they 
are  not  now  enlarged  upon  here.  As  already  mentioned,  it. has 
sometimes  been  held  in  the  United  States  that  contracts  for  the 
location  of  the  line  or  some  or  one  of  its  stations  in  a  particular 
place  have  been  declared  ultra  vires  ■.  Pierce,  p.  513 ;  but  no  such 
decision,  other  than  the  Whitby  Case,  has  been  found  in  Eng- 
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land  or  Canada.  The  question  must  always  largely  turn  on 
whether  express  or  implied  statutory  power  has  been  given  to 
railways  to  receive  benefits  and  give  covenants  imposing  corres- 
ponding liabilities,  and  sufficient  authority  will  now  generally 
be  found  either  in  the  Acts  of  Incorporation  or  in  the  general 
statutes,  if  any,  incorporated  with  them.  TiieWMtly  Case  is 
however,  authority  for  the  proposition  that  the  directors  of  a 
railway  company  have  not,  without  express  stautory  authority 
power  to  bind  it  by  a  contract  imposing  for  all  time  a  peculiarly 
onerous  condition.  Where  validated  by  statute,  see  Corbett  v 
South-Eastern  B.W.  Co.  (1905),  2  Ch.  280,  (1906),  2  Ch.  17.  ' 
(2)  What  constitutes  a  fulfilment  of  such  conditions.  This 
must,  of  course,  turn  largely  upon  the  form  of  words  used,  and 
no  rule  can  well  be  laid  down,  except  that  performance  or  non- 
performance must  depend  upon  the  language  employed.  Where 
the  contract  requires  a  certain  thing  to  be  done  off  the  railway 
lands,  such  as  the  making  of  a  road,  as  in  Raphael  v.  Thames 
Valley  B.W.  Co.,  2  Ch.  App.  147;  the  building  of  a  road  and 
wharf  and  their  subsequent  maintenance:  Wilson  v.  Furness 
B.W.  Co.,  L.R.  9  Eq.  28,  or  an  arch:  Storer  v.  Great  Western 
B.W.  Co.,  2  Y.  &  C.C.C.  48 ;  specific  performance  of  the  agree- 
ment has  been  decreed,  and  a  grant  of  lands  subject  to  making 
such  roads,  ways  and  slips  for  cattle  as  might  be  necessary :  San- 
derson v.  Cockermouth  Workington  B.W.  Co.,  11  Beav.  497;  or 
a  covenant  not  to  build  any  building  higher  than  18  feet  within 
a  distance  of  80  feet  from  plaintiff's  houses :  Lloyd  v.  London, 
Chatham  and  Dover  B.W.  Co.,  2  D.J.  &  S.  568,  may  be  the  basis 
for  similar  relief ;  and  in  all  these  cases  the  possible  detriment  to 
the  railway  was  considered  to  be  no  answer  to  a  demand  for  the 
enforcement  of  a  covenant  deliberately  made  for  valuable  con- 
sideration. In  Bickford  v.  Chatham,  10  O.R.  257,  14  A.E.  32, 
and  16  S.C.R.  235,  these  questions  were  much  discussed,  and  a 
majority  of  the  judges  decided  that  an  agreement  to  construct 
a  freight  and  passenger  station,  with  all  necessary  accommoda- 
tion, connected  by  switches,  sidings,  or  otherwise,  with  another 
road,  was  not  complied  with  by  the  erection  of  a  station  not  used 
or  intended  to  be  used,  and  for  which  the  usual  officers,  such 
as  station  master,  etc.,  were  not  provided,  and  that  the  words 
"all  necessary  accommodation"  required  that  grounds  and 
yards  sufficient  for  freight  and  passenger  traffic  in  case  the 
station  were  used,  should  be  provided.  Strong,  J.,  in  that  case 
also,  held  that  the  words  employed  did  not  amount  to  a  covenant 
to  run  trains  to  that  station  or  make  any  other  use  of  it:  see 
16  S.C.R.,  at  pp.  279,  et  seq.  The  words  "erect,  set  up  and  con- 
struct a  station"  do  not  impose  an  obligation  to  use  it  after  it 
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has  been  built:  Wilson  v.  Northampton  B.W.  Co.,  9  Ch.  App. 
279,  and  "to  make,  form  and  construct,  and  thereafter  maintain 
so  long  as  the  same  shall  be  of  convenience,  a  siding  connected 
with  their  railway  at  B.,  together  with  all  necessary  approaches 
thereto,  for  public  use  for  the  reception  and  delivery  of  goods, 
wares,  merchandise,  and  other  matters,  and  things  to  and  from 
the  surrounding  neighbourhood, ' '  does  not  mean  to  make  a  ' '  sid- 
ing with  all  proper  conveniences  connected  therewith, ' '  and  does 
not  lay  any  obligation  upon  a  railway  company  to  build  sheds 
in  addition  to  the  siding:  Lytton  v.  Great  Northern  B.W.  Co., 
2  K.  &  J.  394.  These  cases  seem  to  suggest  that  where  specific 
performance  is  asked,  the  minimum  of  relief  will  be  granted,  and 
no  more  will  be  decreed  in  the  plaintiff's  favour  than  the  very 
words  of  the  contract  call  for.  It  may  be  that  where  damages 
are  granted,  a  more  liberal  view  will  be  adopted.  In  British 
Columbia  it  has  been  held  in  a  judgment  given  upon  a  demurrer, 
that  the  fact  of  an  injunction  having  been  granted  restraining 
the  further  prosecution  of  the  work  agreed  to  be  done  is  a  good 
defence  to  an  action  brought  for  damages  for  non-performance 
of  the  contract :  Attorney-General  v.  Canadian  Pacific  B.W.  Co., 
1  B.C.R.,  Part  II.,  350;  Attorney-General  for  British  Columbia 
v.  Canadian  Pacific  B.W.  Co.,  8  Can.  By.  Cas.  346. 

3.  Whether  a  covenant  is  perpetual  or  temporary  depends 
again  upon  the  construction  of  each  particular  contract.  The 
rule  may  be  stated  in  general  terms  to  be  that  there  is  no  prin- 
ciple or  policy  of  the  law  which  will  prevent  such  a  covenant 
from  being  construed  as  perpetual,  if  apt  words  are  used,  but 
unless  the  wording  or  the  context  absolutely  requires  it,  such 
contracts,  if  lived  up  to  in  good. faith  for  a  reasonable  period, 
will  not  be  construed  as  perpetually  binding  upon  a  railway 
company  where,  in  the  course  of  time,  new  conditions  or  a  pro- 
per change  of  policy  in  the  management  of  the  road  call  for  a 
departure  from  the  cantract:  Toronto  v.  Ontario  and  Quebec 
B.W.  Co.,  22  O.R.  344,  citing  Texas  B.W.  Co.  v.  Marshall,  136 
U.S.R.  493.  For  instance,  in  Geauyeau  v.  Great  Western  B.W. 
Co.,  25  Gr.  62,  3  A.R.  412,  a  covenant  to  establish  a  station  does 
not  mean  to  permanently  establish  and  maintain  one,  nor  has  a 
covenant  to  "place"  a  station  any  more  extended  effect:  Jessup 
v.  Grand  Trunk  B.W.  Co.,  7  A.R.  128;  but  a  covenant  to  "erect, 
keep  and  maintain  ...  a  permanent  freight  and  passenger 
station"  was,  in  Township  of  Wallace  v.  Great  Western  B.W. 
Co.,  25  Gr.  86,  3  A.R.  44,  construed  as  perpetual. 

These  three  cases  and  that  of  Bickford  v.  Town  of  Chatham, 
14  A.R.  32,  16  S.C.R.  235,  were  reviewed  in  Nottawasaga  v. 
Hamilton  and  North-Western  B.W.  Co.,  16  A.R.  52,  where  it 
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was  held  again  that  the  word  "  establish"  does  not  mean  to  per- 
manently maintain,  that  a  consent  judgment  to  restrain  defend- 
ants from  ceasing  to  maintain  stations  which  they  had  agreed 
to  maintain  for  seven  years  does  not  extend  their  liability 
beyond  the  seven  years,  and  that  evidence  of  verbal  statements 
made  by  directors  that  the  agreement  was  intended  to  be  per- 
petual was  inadmissible.  Where  there  is,  however,  a  definite 
condition  in  a  bond  to  remain  independent  for  twenty-one  years 
and  within  that  period  the  railway  amalgamates  with  another 
there  is  a  clear  breach  of  the  condition,  and  the  amount  secured 
by  the  bond  being  the  amount  paid  to  defendants,  was  recovered 
as  liquidated  damages:  Halton  v.  Grand  Trunk  B.W.  Co,  19 
A.R.  252,  21  S.C.R.  716. 

In  Texas  Railway  Co.  v.  Marshall,  136  TJ.S.R.  393,  a  cove- 
nant to  "permanently  establish"  a  terminus  at  the  city  of  Mar- 
shall was  held  to  be  satisfied  by  establishing  its  works  there  "in 
the  ordinary  course  of  its  business,  with  the  purpose  that  it 
should  be  permanent,"  even  though  subsequent  events  rendered 
a  change  of  policy  and  a  removal  of  its  terminus  necessary  in 
the  best  interests  of  the  road ;  and  this  principle  has  been  adopt- 
ed in  Toronto  v.  Ontario  and  Quebec  R.W.  Co.,  22  O.R.  344, 
already  cited. 

4.  Whether  a  covenant  by  a  railway  company  has  leen 
waived  by  the  parties  or  annulled  by  subsequent  legislation. 
The  parties  to  a  contract  may,  of  course,  by  express  words, 
waive  their  rights  under  it,  and  a  similar  result  follows  where 
an  intention  to  waive  can  be  gathered  from  their  acts,  and  so 
where  an  agreement  called  for  a  first-class  station,  and  the 
plaintiff  or  his  predecessors  saw  the  building  put  up  and  made 
no  objection  then  or  for  several  years  after,  it  was  held  that  he 
was  precluded  from  showing  that  some  other  kind  of  station  was 
intended:  Hood  v.  North-Eastern  B.W.  Co.,  L.R.  8  Eq.  666,  5 
Chy.  525.  As  to  the  abrogation  of  such  contracts  by  subsequent 
legislation,  there  is  nothing  in  the  Canadian  constitution  to  pre- 
vent a  legislature,  in  whom  the  general  right  of  legislating  upon 
a  question  is  vested,  from  annulling  a  contract  already  made, 
unless  it  be  the  general  powers  of  disallowance  contained  in  the 
British  North  America  Act,  and  so  we  have  no  need  to  discuss 
the  constitutional  question  so  often  debated  in  the  United  States 
(see,  for  instance,  25  American  Law  Register,  81),  but,  at  the 
same  time,  where  amalgamations,  consolidations  or  re-arrange- 
ments are  entered  into  and  legalized  by  statute,  all  existing 
liabilities  are  generally  expressly  saved,  so  that  while  railway 
companies  have  pleaded  that  their  obligations  have  been  annul- 
led by  special  Act,  this  defence  has  not  been  judicially  upheld. 


Sec.  258]  stations.  379 

See  particularly  Cayley  v.  Cobourg,  Peterborough  and  Marmora 
R.W.  Co.,  14  Gr.  571;  Attorney-General  v.  Birmingham,  15  Ch. 
D.  423,  and  Fargey  v.  Grand  Junction  R.W.  Co.,  4  O.R.  232. 
The  rule  laid  down  by  Mr.  Justice  Osier,  at  p.  243  of  this  case, 
is  that  "  where  the  terras  of  a  statute  are  not  imperative,  but, 
as  here,  optional  or  permissive,  the  fair  inference  is  that  the 
Legislature  intended  that  the  discretion  as  to  the  use  of  general 
powers  thereby  conferred,  should  be  exercised  in  strict  conform- 
ity with  private  rights:"  see  also  Edinburgh  and  Glasgow  R.W. 
Co.  v.  Campbell,  9  Law  Times  N.S.  157,  4  Macq.  H.L.  570. 

5.  Whether  mandamus,  injunction,  specific  performance,  or 
damages  is  the  proper  remedy.  The  writ  of  mandamus  is  a 
command  issuing  in  the  King's  name  to  perform  a  plain  legal 
duty,  and  is  usually  employed  only  where  no  other  sufficient 
remedy  can  be  had  in  the  Courts.  Where,'  as  is  fequently  the 
case,  agreements  in  which  railways  are  concerned  are  legalized 
and  validated  by  statute,  there  is  not  only  a  binding  duty  but 
a  legal  obligation  imposed,  and  in  such  eases  where  there  is  a 
speedier  and  more  ample  remedy  by  writ  of  mandamus,  that  has 
been  granted  in  lieu  of  damages :  Ex  p.  The  Attorney-General 
of  New  Brunswick,  Re  The  New  Brunswick  and  Canada  R.W.  Co., 
17  N.B.R.  667;  but  where  an  equally  efficient  remedy  may  be 
had  in  an  action,  a  writ  of  mandamus  will  not  be  granted :  Que- 
bec v.  Montreal  and  Sorel  R.W.  Co.,  7  L.N.  5.  Or  where  the 
applicant  has  an  adequate  remedy  under  the  Railway  Act  for 
the  purpose  of  enforcing  the  terms  of  the  Special  Act,  Re  Robert- 
son v.  Grand  Trunk  R.W.  Co.,  6  Can.  Ry.  Cas.  490;  affirmed 
Grand  Trunk  R.W.  Co.  v.  Robertson,  39  S.C.R.  [1909],  A.C. 
325,  7  Can.  Ry.  Cas.  267,  9  Can.  Ry.  Cas.  149.  For  an 
interesting  article  on  the  history  of  this  proceeding  and  its  ex- 
tension in  modern  times,  see  102  Law  Times  Journal,  p.  420. 

In  Ontario,  where  debentures  were  issued  under  the  provis- 
ions of  a  statute,  a  mandamus  was  granted  upon  the  application 
of  creditors,  who  became  entitled  to  the  debentures  upon  the 
company's  default  in  paying  advances,  for  registration  as 
holders  of  the  debentures  so  as  to  enable  them  to  vote :  Re  Thom- 
son and  the  Victoria  R.W.  Co.,  8  P.R.  423;  see  also  Re  Osier  v. 
Toronto,  Grey  and  Bruce  R.W.  Co.,  8  P.R.  506 ;  Re  Johnson  v. 
Toronto,  Grey  and  Bruce  R.W.  Co.,  ibid.,  p.  535. 

It  has  been  stated  by  Mr.  Justice  G-wynne,  in  Grand  Junc- 
tion R.W.  Co.  v.  Peterborough,  8  S.C.R.  at  pp.  121,  et  seq.,  that 
the  prerogative  writ  of  mandamus  is  not  in  Ontario  applicable 
as  a  remedy  to  enforce  specific  performance  of  what  are  in 
effect  mere  personal  contracts,  even  though  validated  by  statute, 
and  that  such  relief  must  be    obtained   in   an   action,    and   this 
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decision  was  followed  in  Be  Canada  Atlantic  R.W.  Co.  v.  Can- 
bridge,  3  O.R.  291,  Corbett  v.  South-Eastern  R.W.  Co.,  ante. 
But  in  Kingston  v.  Kingston,  etc.,  Electric  R.W.  Co.,  28  O.B. 
399,  25  A.R.  462,  it  was  decided  that  the  prerogative  writ  of 
mandamus  can  only  be  obtained  on  a  motion  and  not  in  an  action 
and  that  it  is  not  a  remedy  which  can  be  employed  to  enforce 
rights  under  a  contract,  even  though  the  contract  has  received 
legislative  sanction:  Re  London,  Huron,  and  Bruce  R.W.  Co. 
36  U.C.R.  93 ;  Re  Hamilton  and  North-Western  R.W.  Co.,  39  U.c! 
R.,  at  p.  Ill,  and  Kingston  v.  Kingston,  etc.,  R.W.  Co.,  25  A  E 
at  p.  469. 

Injunction  or  Damages.  The  general  principles  upon  which 
the  Courts  act  in  granting  or  refusing  an  injunction  (manda- 
tory or  otherwise),  were  discussed  in  Shelf er  v.  London  Electric 
Lighting  Co.  (1895),  1  Ch.  287,  and  the  following  general  rules 
laid  down  by  A.  L.  Smith,  L.J.,  bear  sufficiently  upon  our  sub- 
ject to  be  quoted:  (1)  If  the  injury  to  the  plaintiff's  legal  right 
is  small;  (2)  and  is  capable  of  being  estimated  in  money;  (3) 
is  one  which  can  be  adequately  compensated  by  a  small  money 
payment ;  (4)  and  the  case  is  one  in  which  it  would  be  oppres- 
sive to  the  defendant  to  grant  an  injunction,  damages  in  lieu  of 
an  injunction  may  be  awarded. 

If  these  four  requirements  are  found  in  combination  in  a 
case,  then  damages  in  substitution  for  an  injunction  may  be 
given. 

There  is  a  fifth  general  rule  well  illustrated  by  the  case  of 
Kingston  v.  Kingston,  Portsmouth  and  Cataraqui  Electric  E.W. 
Co.,  28  O.R.  399,  25  A.R.  462,  where  the  Court  would  not  grant 
a  mandatory  injunction  to  compel  a  railway  to  run  cars  over 
the  whole  of  its  line  during  the  whole  of  the  year,  because  it 
could  not  see  to  the  enforcement  of  such  a  decree  in  all  its 
details:  see  also  Bickford  v.  Town  of  Chatham,  16  S.C.R.  235, 
where  the  same  rule  was  laid  down.  In  Wilson  v.  Northampton, 
etc.,  R.W.  Co.,  L.R.  9  Ch.  279,  defendants  frankly  admitted  their 
breach  of  a  covenant  to  erect  a  station  and  other  works  and 
offered  to  pay  damages,  but  resisted  plaintiff's  claim  for  an  in- 
junction. The  Court,  while  condemning  the  defendants'  conduct 
as  a  breach  of  faith,  directed  an  inquiry  as  to  damages  on  the 
ground  that  in  this  way  justice  could  better  be  done  to  the 
plaintiff  than  by  a  decree  for  specific  performance,  as  the  terms 
of  the  contract  were  indefinite,  and  the  Court  by  specific  per- 
formance could  only  give  the  plaintiff  the  very  minimum  of  what 
was  expressed,  whereas  in  an  inquiry  as  to  damages,  everything 
might  be  presumed  in  favor  of  the  plaintiff.  The  principles 
invoked  in  these  cases  are  laid  down  also  in  St.  Thomas  v.  Credit 
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Valley  B.W.  Co.,  7  O.K..  332,  where  plaintiffs  sought  to  compel 
defendants  to  run  to  a  certain  point  in  St.  Thomas  pursuant 
to  agreement,  but  this  was  held  unenforceable  and  damages  were 
given  instead,  and  in  Brussels  v.  Ronald,  11  A.R.  605,  at  p.  614. 

On  a  subsequent  occasion  (St.  Thomas  v.  Credit  Valley  B.W. 
Co.,  15  O.R.  673),  it  was  held  that  the  measure  of  damages  which 
the  city  might  recover  for  breach  of  this  agreement  would  not 
include  personal  loss  or  inconvenience  suffered  by  travellers  or 
citizens,  nor  damages  for  depreciation  of  property,  but  would 
include  damages  for  loss  of  taxes  arising  from  such  depreciation. 

The  English  cases  in  which  an  injunction  or  specific  per- 
formance were  granted  were  reviewed  by  Maclennan,  J.A.,  in 
his  dissenting  judgment  in  Kingston  v.  Kingston,  etc.,  Electric 
B.W.  Co.,  25  A.R.,  at  p.  472,  et  seq.  It  may  be  noted  that  spe- 
cific performance  or  an  injunction  is  more  readily  granted 
where  something  is  to  be  done  off  the  line  of  railway,  while 
damages  are  the  more  frequent  form  of  relief  where  the  other 
remedies  would  interfere  with  the  operation  of  the  road.  In 
Sanderson  v.  Cockermouth  B.W.  Co.,  11  Beav.  497,  specific  per- 
formance of  a  contract  to  construct  and  maintain  roadways  and 
slips  for  cattle  was  decreed.  In  Lytton'v.  Great  Northern  B.W. 
Co.,  2  K.  &  J.  394,  a  similar  decree  was  made  for  the  construc- 
tion of  a  siding  with  approaches.  In  Lindsay  v.  Great  Northern 
B.W.  Co.,  10  Hare  664,  a  company  was  restrained  from  passing 
a  station  without  stopping,  and  see  also  Rigoy  v.  Great  Western 
B.W.  Co.,  2  Ch.  App.  44.  In  Hood  v.  North  Eastern  B.W.  Co., 
8  Eq.  666,  5  Ch.  525,  and  Wallace  v.  Great  Western  B.W.  Co.,  3 
A.R.  44,  railway  companies  were  ordered  to  erect  stations.  In 
Wilson  v.  Furness  B.W.  Co.,  9  Eq.  28,  a  road  and  wharf,  and  in 
Baphael  v.  Thames  Valley  B.W.  Co.,  2  Ch.  147,  a  road  and 
approaches  were  ordered  to  be  built,  and  in  Storer  v.  Great 
Western  B.W.  Co.,  2  T.  &  C.C.C.  48,  an  archway  was  ordered  to 
be  built  pursuant  to  a  contract  in  that  behalf,  but  where  there 
was  a  contract  to  erect  a  station  with  switches,  sidings  and  all 
necessary  accommodation,  and  to  keep  a  stationmaster  and  other 
officers  there,  and  to  stop  all  ordinary  trains  there,  and  use  that 
station  as  the  main  station,  it  was  held  that  such  an  agreement 
could  not  be  specifically  enforced:  Bichford  v.  Chatham,  10 
O.R.  257,  14  A.R.  32, 16  S.C.R.  235. 

Wages. 

259.  In  every  case  in  which  the  Parliament  of  Canada  votes  Current 
financial  aid  by  way  of  subsidy  or  guarantee  towards  the  costrate' 
of  railway  construction,  all  mechanics,  labourers  or  other  per- 
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sons  who  perforin  labour  in  such  construction  shall  be  paid 
such  wages  as  are  generally  accepted  as  current  for  competent 
workmen  in  the  district  in  which  the  work  is  being  performed- 
and  if  there  is  no  current  rate  in  such  district,  then  a  fair  and 
reasonable  rate. 

Minister  2.  In  the  event  of  a  dispute  arising  as  to  what  is  the  cur- 

may 
determine.  rent  or  a  fair  and  reasonable  rate,  it  shall  be  determined  by 

the  Minister,  whose  decision  shall  be  final.     3  E.  VII.,  e.  58,  s. 

205. 

This  section  is  the  same  as  section  205  in  the  Act  of  1903, 
with  a  difference  in  paragraphing. 

Similar  legislation  is  to  be  found  in  various  provincial  enact- 
ments which  grant  subsidies  to  railways  and  which  impose  as  a 
term  of  payment  a  provision  that  all  workmen  employed  on  the 
undertaking  shall  be  paid  the  current  rate  of  wages  in  the 
locality.  See,  for  instance,  4  Bdw.  VII.,  cap.  18,  sec.  62  (Ont), 
and  similar  general  provisions  for  payment  of  labourers  employed 
on  public  works  or  on  railways  chartered  by  the  Province,  con- 
tained in  R.S.O.  (1897),  cap.  155,  sec.  5. 

The  above  provision  is  so  general  in  its  terms  that  it  would 
appear  to  be  necessary  for  subsidized  railways  to  exact  a  similar 
stipulation  from  all  persons  to  whom  they  let  a  contract  for  the 
construction  of  any  portion  of  their  roads  which  may  be  sub- 
sidized. 

The  term  "Minister"  employed  in  this  section  refers  to  the 
Minister  of  Railways  and  Canals  under  section  2  (17),  ante,  and 
not  to  the  Minister  of  Labour. 

Inspection. 

Appoint-  260.  Inspecting  engineers  may  be  appointed  by  the  Minister 

inspecting  or  the  Board,  subject  to  the  approval  of  the  Governor  in  Council. 

engineers. 

Duties.  2    It  ghall  be  the  duty  of  every  guch  inSpeeting  engineer, 

upon  being  directed  by  the  Minister  or  the  Board,  as  the  case 
may  be,  to  inspect  any  railway,  or  any  branch  line,  siding,  or 
portion  thereof,  whether  constructed,  or  in  the  course  of  con- 
struction, to  examine  the  stations,  rolling  stock,  rails,  road  bed, 
right  of  way,  tracks,  bridges,  tunnels,  trestles,  viaducts,  drainage, 
culverts,  railway  crossings  and  junctions,  highway  and  farm 
crossings,  fences,  gates,  and  cattle-guards,  telegraph,  telephone, 
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or  other  Hues  of  electricity,  and  all  other  buildings,  works, 
structures,  equipment,  apparatus,  and  appliances  thereon,  or  to 
be  constructed  or  used  thereon,  or  such  part  thereof  as  the 
Minister,  or  the  Board,  as  the  ease  may  be,  may  direct,  and  forth- 
with to  report  fully  thereon  in  writing  to  the  Minister  or  the 
Board,  as  the  ease  may  be. 

3.  Every   such   inspecting    engineer    shall    have    the   same  Powers  of 
powers  with  regard  to  any  such  inspection  as  are  by  this  Act     pe° 
conferred  upon  a  person  appointed  by  the  Board  to  make  an 
inquiry  and  report  upon  any  matter  pending  before  the  Board. 

4.  Every  company,  and  the  officers  and  directors   thereof ,  Duties  of 
shall   afford  to  any   inspecting    engineer  such   information   as  respecting 
is  within  their  knowledge  and  power,  in  all  matters  inquired  en^neerf 
into  by  him,  and  shall  submit  to  such  inspecting  engineer  all 
plans,  specifications,  drawings  and  documents  relating  to  the 
construction,  repair,  or  state  of  repair  of  the  railway,  or  any 
portion  thereof. 

5.  Every    such    inspecting   engineer    shall    have    the   right,  inspecting 
while  engaged  in    the   business   of    such    inspection,    to   travel  J"1?  travei 
without  charge  on  any  of  the  ordinary  passenger  trains  run-D^egie- 
ning  on  the  railway,  and  to  use  without  charge  the  telegraph wires- 
wires  and  machinery  in  the  offices  or  under  the  control  of  any 

such  company. 

6.  The  operators,  or  officers,  employed  in  the  telegraph  Transmiss- 
offices  or  under  the  control  of  the  company,  shall,  without  un- teiegramB. 
necessary  delay,  obey  all  orders  of  any  such  inspecting  engineer 

for  transmitting  messages. 

7.  The  production  of  his  appointment  in  writing,  signed  by  Proof  of    ,. 
the  Minister,  the  Chief  Commissioner,  or  the  Secretary  shall  be  authority. 
sufficient  evidence  of  the  authority  of  such  inspecting  engineer. 

3  E.  VII.,  c.  58,  s.  206. 

Sub-sections  1,  2  and  3,  appeared  for  the  first  time  in  section 
206  of  the  Act  of  1903.  Sub-section  4  has  remained  the  same 
since  the  Act  of  1888,  when  it  first  appeared  in  section  26.  Sub- 
section 5  is  the  same  as  in  section  206  in  the  Act  of  1903,  where 
for  the  first  time  the  right  to  travel  was  limited  to  "ordinary 
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passenger  trains."  Sub-section  6  is  the  same  as  section  206  of 
the  Act  of  1903,  with  the  exception  of  the  penalty  for  which  see 
section  405,  post.  Sub-section  7  corresponds  to  sub-section  7  of 
section  206  of  the  Act  of  1903.  For  penalty  for  obstructing  in- 
specting engineer,  see  section  406,  post. 

Leave  of^         261.  No  railway,  or  any  portion  thereof,  shall  be  opened 
opening     for  the  carriage  of  traffic,  other  than  for  the  purposes  of  the 
construction  of  the  railway  by  the  company,  until  leave  there- 
for has  been  obtained  from  the  Board,  as  hereinafter  provided. 

Appuca-  2.  When  the  company  is  desirous  of  so  opening  its  railway, 

for-  or  any  portion  thereof    it  shall    make   an   application  to  the 

Board  for  authority  therefor,  supported  by  affidavit  of  its  presi- 
dent, secretary,  engineer  or  one  of  its  directors,  to  the  satis- 
faction of  the  Board,  stating  that  the  railway,  or  portion  there- 
of, desired  to  be  so  opened,  is  in  his  opinion  sufficiently  com- 
pleted for  the  safe  carriage  of  traffic,  and  ready  for  inspection. 

inspection.  3  Before  granting  such  application,  the  Board  shall  direct 
an  inspecting  engineer  to  examine  the  railway,  or  portion  thereof, 
proposed  to  be  opened. 

when  4_   if  the  inspecting  engineer  reports  to  the  Board,  after 

opening  re-  r  a  D  r  ' 

bTiSfe*0  making  such  examination,  that  in  his  opinion  the  opening  of 
the  railway  or  portion  thereof  so  proposed  to  be  opened  for  the 
carriage  of  traffic,  will  be  reasonably  free  from  danger  to  the 
g?antS-y  public  using  the  same,  the  Board  may  make  an  order  granting 
plication.  sue]1  appiieati0n,  in  whole  or  in  part,  and  may  name  the  time 
therein  for  the  opening  of  the  railway  or  such  portion  thereof, 
and  thereupon  the  railway,  or  such  portion  thereof  as  is  author- 
ized by  the  Board,  may  be  opened  for  traffic  in  accordance  with 
such  order. 

Wne?  5.  If  such  inspecting  engineer,  after  the  inspection  of  the 

reported  railway,  or  any  portion  thereof,  shall  report  to  the  Board  that, 
in  his  opinion,  the  opening  of  the  same  would  be  attended  with 
danger  to  the  public  using  the  same,  by  reason  of  the  incom- 
pleteness of  the  works  or  permanent  way,  or  the  insufficiency 
of  the  construction  or  equipment  of  such  railway,  or  portion 
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thereof,  he  shall  state  in  his  report  the  grounds  for  such  opinion, 
and  the  company  shall  be  entitled  to  notice  thereof,  and  shall  Notice, 
be  served  with  a  copy  of  such  report  and  grounds,  and  the  Board 
may  refuse  such  application  in  whole  or  in  part,  or  may  direct  Board  may 
a  further  or  other  inspection  and  report  to  be  made.  refuse. 

6.  If  thereafter,  upon  such  further  or  other  inspection,  orFurtner 

...  Ti-  •  inspection. 

upon  a  new  application  under  this  section,  the  inspecting 
engineer  reports  that  such  railway,  or  portion  thereof,  may  be 
opened  without  danger  to  the  public,  the  Board  may  make  an 
order  granting  such  application  in  whole  or  in  part,  and  may 
name  the  time  therein  for  the  opening  of  the  railway,  or  ^ch  opening* 
portion  thereof,  and  thereupon  the  railway,  or  such  portion 
thereof  as  is  authorized  by  the  Board,  may  be  opened  for  traffic 
in  accordance  with  such  order. 

7.  The  Board,  upon  being  satisfied  that  public  convenience  Leave  to 
will  be  served  thereby,   may,   after   obtaining  a  report  of   antraffle. 
inspecting  engineer,  allow  the  company  to  carry  traffic  over  any 

over  any  portion  of  the  railway  not  opened  for  the  carriage 
portion  of  the  railway  not  opened  for  the  carriage  of  traffic  in 
accordance  with  the  preceding  provisions  of  this  section.  3  Edw. 
VII..  c.  58,  s.  207,  as  amended  9  and  10  Edw.  VII.,  c.  50,  s-  6. 

This  section  is  practically  the  same  as  section  207  in  the  Act 
of  1903,  omitting  the  penalty  clause  for  which  see  sec.  384,  postj 
and  the  word  ''freight"  which  formerly  appeared  before 
"traffic"  in  the  third  line  of  sub-sec.  7. 

It  is  based  upon  the  English  Regulation  of  Railways  Acts, 
5  &  6  Vict.,  cap.  55,  sees.  45  and  46,  and  36  &  37  Viet.,  cap.  76, 
sec.  6,  the  latter  section  being  in  most  respects  similar  to  sub- 
section 4,  supra. 

Until  a  railway  is  declared  to  be,' open  for  pulblic  traffic  the 
company  is  not  subject  to  the  liabilities  of  common  carriers, 
nor  bound  as  such  to  carry  whatever  traffic  is  offered,  unless 
it  has  invited  the  public  to  use  it  or  has  held  itself  out  as  ready 
to  receive  ordinary  traffic:  Macrae  v.  Canadian  Pacific  B.W. 
Co.,  Mont.  L.R.  4  Q.B.  191.  Browne  v.  Brockville  &  Ottawa 
KW.  Co.,  20  U.C.R.  202,  is  a  case  in  which  the  liability  of  a 
railway  company  for  the  negligence  of  a  contractor  while  the 
road  was  under  construction,  was  somewhat  discussed  and  the 
opinion  was  expressed,  though  no  definite  decision  was  given, 
that  under  such  circumstances  the  company  would  not  be  liable 
for  injuries  due  to  the  contractor's  negligence. 

25— E.L. 
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Where  the  down  line  of  a  railway  had  been  approved  in 
England  under  36  and  37  Viet.,  cap.  76,  sec.  6,  (similar  to  sub- 
section 4,  supra),  and,  the  up  line,  though  not  approved,  had  also 
been  open  for   traffic,    an   injunction   restraining  the  use  of 
the  up  line  by  the  company  was  granted  at  the  instance  of  the 
Attorney-General  and  it  was  held  that  the  Board  in  England 
was  not  functus  officio  because  it  had  approved  of  the  opening 
of  the  down  line.    It  was  also  held  that  the  Court  would  not 
review  the  decision  of  the  Board  nor  the  grounds  on  which  the 
Inspector  had  based  his  report.     The  Board  having  declared 
its  decision,   that,  without   more,    was  sufficient  to   enable  the 
Court  to  act  at  the  instance  of  the  Attorney-General.  Attorney- 
General  v.    Oxford,   etc.,   R.W.   Co.,  2  W.R.  330,  followed  and 
approved:  Attorney-General  v.   Cockermouth,   L.R.   15  Bq.  at 
p.  178.     The  mere  fact  that  an  illegal  act  is  being  committed, 
such  as  the  attempt  to  operate  a  new  railway  or  portion  thereof 
before  the  sanction  of  the  Board  is  obtained,  is  sufficient  in  all 
such  cases  to  justify  an  injunction  at  the  instance  of  the  Attor- 
ney-General without  proof  of  the  existence  of  any  actual  dam- 
age: Attorney-General   v.    Shrewsbury   Bridge  Co.,  21  Ch.D. 
752;  Attorney-General  v.  London  &  North-Western  B.W.  Co., 
(1900),  1  Q.B.  78. 

The  prohibition  contained  in  this  section  is  equally  appli- 
cable to  the  whole  railway  or  to  a  portion  thereof.  After  operat- 
ing a  line  for  some  years  after  it  had  been  approved,  a  rail- 
way laid  a  new  line  parallel  to  their  main  line  for  about  a  mile 
and  substituted  a  new  for  an  old  junction  at  a  point  nearly 
opposite  to  the  old  one  and  also  made  two  new  stations  on  the 
new  line ;  it  was  held  that  the  new  portion  should  not  have  been 
used  without  previous  notice  to  the  Board  of  Trade:  Attorney- 
General  v.  Great. Western  B.W.  Co.,  L.R.  7  Ch.  767. 

Where  an  inspector  under  the  corresponding  English  sec- 
tion reports  that  the  opening  of  a  railway  will  be  attended 
with  danger"  to  the  public  by  reason  of  the  incompleteness  of 
the  works  and  gives  the  grounds  of  his  decision,  the  provisions 
of  the  statute- are  satisfied,  the  Board  of  Trade  has  exclusive 
-  jurisdiction  in  the  matter,  and  the  Court  will  not  enter  into 
the  question  whether  the  reasons  given  by  the  Inspector  do  not 
show  on  their  face  that  he  has  come  to  a  wrong  conclusion. 
Attorney-General  v.  Great  Western  B.W.  Co.,  4  Ch.  D.  735. 
The  railway  can  only  be  opened  for  traffic  upon  application  by 
the  company,  Central  Saskatchewan  Board  of  Trade  v.  G.  T.  r. 
By.  Co.,  10  Can.  Ry.  Cas.  135. 

The  mere  fact  that  the  work  has  been  approved  by  an  officer 
or  the  Board  appointed  to  supervise  or  inspect  it  would  not 
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relieve  the  company  from  negligence  for  any  subsequent  defect 
whereby  an  accident  happens;  see  notes  to  section  247,  (e),  ante. 
Section  306  (4),  infra,  also  expressly  provides  that  no  inspection 
shall  relieve  the  company  from  any  liability  otherwise  imposed 
by  law. 

262.  Whenever  any  complaint  is  made  to  the  Board,  or  the Wnen  raU; 

'  way  out  ol 

Board  receives  information,  that  any  railway,  or  any  portion  rePair- 
thereof,  is  dangerous  to  the  public  using  the  same,  from  want 
of  renewal  or  repair,  or  insufficient  or  erroneous  construction,  or 
from  any  other  cause,  or  whenever  circumstances  arise  which, 
in  its  opinion,  render  it  expedient,  the  Board  may  direct  an 
inspecting  engineer  to  examine  the  railway,  or  any  portion  inspection. 
thereof. 

2.  The  Board  may,  upon  the  report  of  the  inspecting  en- Board  may 
gineer,  order  any  repairs,   renewal,   reconstruction,  alteration  repairs, 
or  new  work,  materials  or  equipment  to  be  made,  done,  or  furnish- 
ed by  the  company  upon,  in  addition  to,  or  substitution  for,  any 
portion  of  the  railway,  which  may,  from  such  report,  appear 

to  the  Board  necessary  or  proper,  and  may  order  that  until 
such  repairs,  renewals,  reconstruction,  alteration,  and  work, 
materials  or  equipment  are  made,  done  and  furnished  to  its  May  enjoin 
satisfaction,  no  portion  of  the  railway  in  respect  of  which  such  meantime 
order  is  made,  shall  be  used,  or  used  otherwise  than  subject  to 
such  restrictions,  conditions  and  terms  as  the  Board  may  in  such 
order  impose. 

3.  The  Board  may  by  such  order  condemn  and  thereby  forbid  RoUing 
further  use  of  any  rolling  stock  which,  from  such  report,  it  may  ^o  ™ay 
consider  unfit  to  repair  or  use.    3  B.  VII.,  c.  58,  s.  208.  demned- 

The  Board  has  repeatedly  ruled  that  such  reports  are  not 
subject  to  public  inspection  and  has  declined  to  allow  them  to  be 
produced  at  coroners  inquests. 

For  penalty  see  section  385,  post. 

263.  If  in   the   opinion  of   any  inspecting   engineer,   it   is  inspecting 
dangerous  for  trains  to  pass  over  any  railway,  or  any  portion  mayforwa 
thereof,  until   alterations,  substitutions   or  repairs   are  made 
thereon,  or  that  any  of  the  rolling  stock  should  be  run  or  used, B?  notice 
the  said  engineer  may,  by  notice,  in  writing, — 

(a)  forthwith  forbid  the  running  of  any  train  over  such 
railway  or  portion  of  railway;  or, 
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(&)  require  that  the  same  be  run  only  at  such  times  under 
such  conditions,  and  with  such  precautions,  as  he  by  such  notice 
specifies;  and, 

(c)  forbid  the  running  or  using  of  any  such  rolling  stock, 
what  2.  Such  notice  shall  state  the  reasons  for  such  opinion  of  the 

notice  shall  .  .  .  ,,,... 

inspecting  engineer,  and  distinctly  point  out  the  defects  or  the 
nature  of  the  danger  to  be  apprehended. 


state. 


service  of         3.  The  notice  may  be  served  upon  the  company  owning,  run- 
notice.  .  . 

rung,  or  using  such  railway  or  rolling  stock,  or  upon  any  officer 

having  the  management  or  control  of  the  running  of  trains  upon 

the  railway,  or  the  management  or  control  of  the  rolling  stock. 


Action  of 
Board. 


Notice 
thereof. 


4.  The  inspecting  engineer  shall  forthwith  report  such  notice 
to  the  Board,  which  may  either  confirm,  modify,  or  disallow  trie 
act  or  order  of  such  engineer. 

5.  Notice  of  such  confirmation,  modification  or  disallowance, 
shall  be  duly  given  to  the  company.  3  B.  VII.,  c.  58,  s.  209. 

For  penalty  see  section  385,  post. 


PART  IX. 

Operation  of  Railway. 
Trains — 

Equipment,  apparatus  and  appliances,   sees.   264  to  267. 

Working  of  trains  and  accommodation,  sees.  269  to  285. 

Carriage  of  mails,  naval  and  military  forces,  etc.,  see  289. 

Dangerous  commodities,  sees.  286  and  287. 

Packing  of  frogs  and  switches,  sec.  288. 
Telegraphs  and  telephones,  sees.  290,  291. 
Accidents,  sees.  292,  293. 
Animals  at  large,  sees.  294,  295. 
"Weeds  on  company's  land,  sec.  296. 
Prevention  of,  and  liability  for,  fires,  sees.  297,  298. 
Purchase  of  railway  by  person  without  corporate  power  to 

operate,  sec.  299. 
Railway  constables,  sees.  300  to  305. 
Actions  for  damages,  sec.  306. 

General  Note  on  Negligence  in  Operating  Railways. 

The  subject  of  negligence  in  failing  to  comply  with  the  pro- 
visions of  the  statute  respecting  the  operation  of  railways  will 
be  dealt  with  under  their  paticular  heads;  but  the  following 
general  remarks  are  made  by  way  of  introduction. 

Breach  of  Statutory  Duty.  It  has  been  said  that  where  there 
is  a  duty  imposed  by  a  statute  such  as  the  "Factories  Act"  of 
Ontario  for  which  a  penalty  is  provided,  a  person  injured  has 
no  civil  right  or  remedy  of  suing  for  damages  which  he  person- 
ally suffered  through  the  breach  of  the  statute :  Roberts  v.  Tay- 
lor, 31  O.R.  10;  but  the  principle  of  this  case  was  disaffirmed 
and  over-ruled  by  the  Court  of  Appeal  for  Ontario,  in  Fahey 
v.  Jephcott,  2  O.L.R.  449,  reversing  the  judgment  of  Street,  J., 
at  the  trial,  reported  1  O.L.R.  18. 

This  may  now  be  considered  as  settled  law,  as  the  same  prin- 
ciple was  laid  down  in  England  in  Groves  v.  Wimborne  (1898), 
2  Q.B.  402,  and  in  the  later  Canadian  cases  of  Myers  v.  Sault 
Ste.  Marie  Pulp  Co.,  3  O.L.R.  600 ;  Sault  Ste.  Marie  Pulp  Go.  v. 
Myers,  33  S.C.R.  23;  and  Billing  v.  Semmens,  7  O.L.R.  340, 
8  O.L.R.  540.  This  rule  cannot  be  said  to  exist  in  the  Pro- 
vince of  Quebec,  where  the  Factories  Act  is  treated  as  a  police 
regulation  only  and  not  as  affecting  the  civil  responsibility  of 
employers  towards  their  employees:  Montreal  Rolling  Mills  v. 
Corcoran,  26  S.C.R.  595. 

[389] 


390  CANADIAN  RAILWAY  ACT, 

So  far,  therefore,  as  railway  companies  come  within  the 
provisions  of  any  Provincial  Factories  Act  (except  the  Quebec 
Statue)  in  regard  to  the  use  of  machinery  or  premises  within 
the  meaning  of  that  Act,  in  may  be  taken  that  even  though  no 
civil  right  of  action  is  provided  by  the  statute,  a  person  in- 
jured owing  to  failure  to  comply  with  it,  may  recover  damages 
based  upon  the  company's  negligence  in  failing  to  provide 
statutory  safe-guards  exacted  for  his  protection. 

A  similar  question  arises  under  the  Railway  Act  because 
there  are  many  sections  imposing  special  duties  upon  railways 
for  which  no  express  civil  remedy  is  given.  By  section  427 
infra  which  prescribes  penalties  for  any  act  or  omission  contrary 
to  the  statute  for  which  no  specific  penalty  is  named,  it  is 
also  provided  that  a  company  "that  does  or  omits  to  do  any- 
thing required  by  the  Act"  is  liable  to  any  person  injured  there- 
by for  the  full  amount  of  damages  sustained  by  such  act  or 
omission.  In  Gurran  v.  Grand  Trunk  B.W.  Co.,  25  A.R.  407, 
sec.  289  of  the  Act  of  1888,  corresponding  to  sec.  427  of  the 
present  statute,  was  considered  and  it  was  laid  down  that, 
not  only  did  the  section  give  a  right  of  action  to  anyone  in- 
jured on  account  of  a  breach  of  the  Railway  Act,  but  that  in 
the  case  of  a  workman  thus  injured,  he  was  not  limited  to  the 
damages  given  by  the  "Workman's  Compensation  Act"  of 
Ontario,  but  ought  to  recover,  in  the  terms  of  the  statute,  "the 
full  amount  of  damages  sustained." 

A  provision  in  the  Provincial  Railway  Act  of  Nova  Scotia 
analagous  to  section  276  of  the  Railway  Act  was  recently  con- 
sidered by  the  Supreme  Court  and  it  was  held  that  the  de- 
fendants were  liable  for  an  injury  to  a  workman  caused  by 
a  breach  of  the  statutory  duty  to  station  a  person  on  the  last 
car  of  a  train  moving  reversely  and  could  not  take  advantage 
of  the  defence  of  common  employment  in  the  absence  of  evi- 
dence that  their  rules  required  a  man  to  be  so  stationed: 
HcMullin  v.  Nova  Scotia,  7  Can.  Ry.  Cas.  198. 

See  also  Washington  v.  Grand  Trunk  B.W.  Co.,  24  A.  R. 183, 
28  S.C.R.  184;  Grand  Trunk  B.W.  Co.  v.  Washington  (1899), 
A.C.  275.  Lamond  v.  Grand  Trunk  B.W.  Co.,  7  Can.  Ry.  Cas. 
401. 

Liability  to  Public  for  Servant's  Negligence.  In  consider- 
ing whether  a  master  is  liable  for  the  acts  of  his  servant  re- 
sulting in  injury  to  a  third  person  or  persons,  the  question  rn 
each  case  is  whether  the  servant  acted  within  "the  scope  of  his 
employment, ' '  and  if  the  answer  is  in  the  affirmative,  the  master 
is  liable  for  the  consequences  even  though  what  the  servant 
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did  was  wrongful  and  may  have  been  contrary  to  the  express 
instructions  of  the  master :  Limpus  v.  London  General  Omnibus 
Co.,  1  H.  &  C.  526;  Poulton  v.  London,  etc.,  B.W.  Co.,  L.R.  2 
Q.B.  534;  Allen  v.  London,  etc.,  B.W.  Co.,  L.R.  6  Q.B.  65; 
Emerson  v.  Niagara  Navigation  Co.,  2  O.R.  528 ;  Coll  v.  Toronto 
B.W.  Co.,  25  A.R.  55 ;  Steadman  v.  Baker  12  Times,  L.R.  451 ; 
Hanson  v.  Waller  (1901),  1  K.B.  390;  Dawdy  v.  Hamilton,  etc., 
B.W.  Co.,  2  Can.  Ry.  Cas.  196;  and  this  rule  is  applied  so  as 
to  render  a  railway  company  liable  for  a  circular  issued  by  its 
general  manager  which  was  found  to  be  libellous,  as  it  was 
considered  that  the  manager  had  sufficient  authority,  acting  in 
the  course  of  his  duty,  to  render  his  employers  liable  for  a  libel 
upon  one  of  their  conductors:  Tench  v.  Great  Western  B.W.  Co.. 
32  U.C.R.  452,  33  U.C.R.  8.  If,  however,  the  company  itself 
had  no  right  to  do  the  act  complained  of,  then  it  would  be  im- 
possible to  delegate  to  an  employee  power  which  the  company 
does  not  possess,  and  could  not  lawfully  exercise,  and  there  is  no 
liability  for  acts  of  such  a  nature  done  by  a  servant  arising 
from  any  theory  of  the  delegation  of  an  implied  authority,  and 
so,  where  a  railway  company  had  power  to  arrest  for  non-pay- 
ment of  a  passenger's  fare,  but  had  no  power  to  arrest  for  non- 
payment of  freight  shipped  by  a  customer,  it  was  held  that  it 
could  not  be  made  liable  to  a  person  arrested  by  its  station- 
master  for  failure  to  pay  freight  on  goods  shipped:  Poulton  v. 
London,  etc.,  B.W.  Co.,  L.R.  2  Q.B.  534,  and  where  a  railway 
constable  made  an  arrest  upon  suspicion  of  theft,  some  time  after 
the  offence  was  supposed  to  have  been  committed,  it  was  held 
that  no  authority  could  be  implied,  the  railway  company  having 
no  authority  to  do  what  the  constable  had  done:  Thomas  v. 
Canadian  Pacific  B.W.  Co.,  and  Bush  v.  Canadian  Pacific  B.W. 
Co.,  6  Can.  Ry.  Cas.  372. 

The  onus  of  proving  that  a  servant  was  acting  within  the 
scope  of  his  duty  or  authority  is  on  the  plaintiff,  and  therefore 
where  an  omnibus  driver"  was  absent  and  the  conductor  drove 
it  and  no  evidence  was  given  that  he  had  any  right  to  do  so,  a 
person  injured  by  the  conductor's  negligence  or  negligent  driv- 
ing was  unable  to  recover  damages  from  the  owner:  Beard  v. 
London  General  Omnibus  Co.  (1900),  2  Q.B.  530. 

"Where  a  baggageman  assaulted  a  passenger,  it  was  held  that 
the  defendants  were  not  liable  because  he  did  not  act  as  their 
servant  "or  in  pursuance  of  his  powers",  Cunningham  v.  Grand 
Trunk  B.W.  Co.,  31  U.C.R.  350,  but  a  company  has  been 
held  liable  where  section  men  in  promoting  the  objects  for  which 
they  are  employed  did  so  in  a  careless  or  negligent  way,  thereby 
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injuring  a  third  person :  Vars  v.  Grand  Trunk  B.W.  Co.,  23  U.C. 
C.P.  143 ;  and  where  a  wrecking  crew  employed  in  lifting  an 
engine  which  had  been  derailed  allowed  steam  to  escape,  thereby 
frightening  plaintiff's  horse  and  injuring  her,  the  defendants 
were  held  liable:  Stott  v.  Grand  Trunk  B.W.  Co.,  24  U.C.C.P. 
347.  This  case  was  somewhat  near  the  line,  as  the  circumstances 
suggested  mere  horse  play  on  the  part  of  the  wrecking  crew 
and  not  a  mistaken  attempt  to  further  the  master's  interests. 
A  somewhat  similar  action  decided  in  a  similar  way  is  Ham- 
mond v.  Grand  Trunk  B.W.  Co.,  4  Can.  Ry.  Cas.  232.  That  was 
a  case  in  which  the  gateman  employed  to  lower  gates  threw  a 
cinder  at  a  boy  who  was  leaning  on  them  preventing  their  being 
raised.  The  plaintiff's  eye  was  put  out  and  he  brought  an  action 
against  the  gateman  and  the  company.  It  was  contended  that 
the  plaintiff  could  not  recover  as  the  gateman  acted  out  of  malice 
and  ill-temper,  and  not  in  the  company's  interests.  The  fol- 
lowing quotation  from  the  charge  of  the  Trial  Judge  (Anglin 
J.)  clearly  explains  the  distinction.  "Now,  what  was  the  object 
with  which  Jarman  threw  that  cinder?  If  he  threw  it  in  a 
moment  of  irritation — annoyed  at  the  boys  being  on  the  gates— 
and  not  for  the  purpose  of  getting  them  away  so  that  he  could 
open  the  gate,  but  simply  to  gratify  some  spiteful  feeling  of 
his  own  against  the  boys,  then  it  was  not'  an  act  done  in  the 
course  of  his  employment,  and  the  railway  company  would  not 
be  responsible  for  it.  If,  on  the  other  hand,  his  object  was  not  to 
hit  the  boy,  but  to  attract  his  attention  and  get  him  away 
from  the  gates  so  that  they  could  be  opened,  you  would  pro- 
bably come  to  the  conclusion  that  he  did  it  in  the  course  of  his 
employment — the  opening  of  the  gates — and  if  you  reach  that 
conclusion  then  that  makes'  the  employers  liable  for  the  act 
which  the  servant  did."  This  charge  was  approved  by  the 
Divisional  Court.  On  this  subject  see  also  Sanderson  v.  Collins, 
(1904)  I  KB.  628;  Forsythe  v.  Canadian  Pacific  R.W.  Co.,  i 
Can.  Ry.  Cas.  402. 

Liability  to  the  Public  for  Wrongful,  Acts  of  Others.  Un- 
der certain  circumstances  a  railway  company  has  been  held 
liable  to  passengers  for  injuries  done  by  a  fellow  passenger 
where  the  conductor  knew  of  the  danger  of  an  attack  upon  the 
plaintiff  and  failed  to  prevent  it:  Blain  v.  Canadian  Pacific 
R.W.  Co.,  2  Can.  Ry.  Cas.  69  and  85:  Canadian  Pacific  B.W. 
Co.  v.  Blain,  3  Can.  Ry.  Cas.  143,  4  Can.  Ry.  Cas.  429.  But 
where  the  injury  has  been  caused  by  the  action  of  a  trespasser 
on  a  railway  company's  premises  loosening  a  brake  and  allow- 
ing a  car  to  run  down  an  inclined  siding  to  the  highway,  where- 
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by  the  plaintiff  was  injured  the  defendants  were  excused :  Mc- 
Dowell v.  Great  Western  B.W.  Co.,  (1903),  2  KB.  331.  Where 
defendants  knowingly  allowed  a  great  crowd  of  intending  pas- 
sengers to  congregate  on  the  station  platform  and  did  not  have 
a  sufficient  staff  to  cope  with  the  crowd  that  might  have  been 
expected,  they  were  held  liable  for  injuries  to  persons  pushed 
from  the  platform  in  the  crush :  Fraser  v.  Caledonian  B.W.  Co., 
5  F.  (Ct.  of  Sess.)  42.  Under  certain  circumstances  the  com- 
pany may  also  be  liable  for  the  negligence  of  a  contractor  or 
sub-contractor.  Ballantine  v.  The  Ontario  Pipe  Line  Co.,  16 
O.L.R.  654. 

The  general  rule,  however,  is  that  a  person  is  not  responsible 
for  the  negligence  of  an  independent  contractor  where  the  work 
to  be  done  could  not,  in  the  ordinary  course,  lead  to  injurious 
consequences,  but  being  delegated  to  an  independent  contractor 
is  so  negligently  carried  out  by  him  as  to  cause  injury  to  an- 
other: Bower  v.  Peate,  1  Q.B.D.  321;  Pearson  v.  Cox,  2  C.P.D. 
369.  In  Williams  v.  Cunningham,  Q.R.  23  b.C.  263,  a  firm  em- 
ployed the  defendants  to  move  their  effects  from  certain 
premises.  While  doing  so  a  table  was  lowered  from  one  of  the 
upper  windows  and  the  plaintiff  (who  was  not  an  employee  of 
the  defendants  but  of  the  firm  whose  furniture  was  being 
moved)  while  assisting  the  defendant's  servants  was  injured 
by  the  table  falling  on  him  owing  to  their  earless  handling.  It 
was  held  that  as  the  defendants  alone  had  charge  of  the  moving 
and  of  the  operations  of  their  servants  they  were  alone  liable 
for  the  accident.  Compare  with  this  Hurdman  v.  Canada  At- 
lantic B.W.  Co.,  25  O.R.  209,  22  A.R.  292 ;  and  Canada  Atlantic 
B.W.  Co.  y.  Hurdman,  25  S.C.R.  205. 

Liability  of  Master  to  Servant.  At  common  law  an  em- 
ployer is  bound  as  part  of  his  contract  to  take  reasonable  care 
in  the  carrying  on  of  his  business  so  as  not  to  subject  those 
employed  by  him  to  undue  risk.  It  he  does  not  do  so  he  will  be 
prima  facie  liable  to  an  action ;  Sington  on  Negligence,  175 ; 
Bartonshill  Coal  Co.  v.  Beid,  3  Macq.  266 ;  and  he  must  employ 
competent  servants  so  as  tot  protect  other  workmen  against  in- 
jury from  their  incompetency:  Sington,  supra.  But  where  he 
does  so,  he  is  not  liable  at  common  law  for  injury  suffered 
owing  to  the  negligence  of  a  fellow  servant,  where  he  has  no 
knowledge  of  his  incompetence:  Wood  v.  Canadian  Pacific  R.W. 
Co.,  30  S.C.R.  110.  He  must  also  at  common  law  maintain  his 
premises  in  a  reasonably  safe  condition  and  must  use  machinery 
which  is  reasonably  fit  and  safe  for  the  purposes  for  which  it 
is  intended,  and  if  he  does  not  do  so  he  will  be  responsible  in 
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damages  for  any  injury  which  the  servant  thereby  suffers :  Bar- 
tonshill  v.  Reid,  3  Maeq.  266 ;  Bartonshill  v.  MacGuire,  3  Maeq. 
310;  Sword  v.  Cameron,  1  Sc.  Sess.  Cas.  (2nd  ser.)  493;  Kiddle  v. 
Lovett,  16  Q.B.D.  605.  But  where  the  accident  happens  through 
the  unauthorized  act  of  a  fellow  servant,  not  in  accordance 
with,  but,  in  fact,  opposed  to  the  usual  system  employed,  the 
plaintiff  cannot  recover:  Alexander  v.  Miles,  7  O.L.E.  103  (1). 
And  the  defence  that  the  act  complained  of  was  not  within  the 
scope  of  the  servant's  employment  is  open  to  the  employer: 
Both  v.  Canadian  Pacific  B.W.  Co.,  4  Can.  Ry.  Cas.  238;  Vacaro 
v.  Kingston  and  Pembroke  B.W.  Co.,  11  O.W.R.  836. 

If  the  system  is  faulty  through  the  absence  of  some  proper 
guard  for  the  workman,  that  is  evidence  of  negligence  for  which 
the  plaintiff  injured  may  recover:  Bisnaw  v.  Shields,  7  O.L.R. 
210,  and  where  a  master  employs  an  inexperienced  workman 
upon  dangerous  work  it  is  his  duty  to  instruct  and  caution  him; 
but  the  master  may  delegate  the  duty  to  a  competent  person, 
and  if  he  does  so,  will  not  be  liable  at  comomn  law  for  injuries 
sustained  by  the  servant  in  consequence  of  his  not  being  warned: 
Young  v.  Hoffman,  (1907),  2  KB.  646. 

Common  Employment.  Before  the  Workmen's  Compensa- 
tion Act,  it  was  held  that  an  employer  was  not  liable  for  any 
injury  caused  by  the  negligence  of  a  fellow  servant.  That  was 
supposed  to  have  been  one  of  the  risks  which  the  servant  as- 
sumed as  part  of  his  contract  -.Priestly  v.  Fowler,  3  M.  &  W.  1. 
Some  cases  already  cited  bear  this  out.  The  same  principle 
was  adopted  in  the  United  States  in  Farwell  v.  Boston  B.W. 
Co.,  4  Met.  (Mass.)  49.  And  the  doctrine  has  been  extended  so 
as  to  include  those  who  are  superintendents  and  foremen  or 
are  engaged  in  a  different  branch  of  the  master's  business,  un- 
der the  terms  "fellow  servants,"  so  as  to  prevent  an  employee 
from  recovering  damages  where  injured  by  their  negligence: 
Wilson  v.  Merry,  L.R.  1  S.  &  D.  326 ;  Howells  v.  Landore,  L.E. 
10  Q.B.  62 ;  Hastings  v.  Le  Boi,  10  B.C.R.  9,  34  S.C.R.  177.  Burr 
v.  Theatre  Boyal,  23  Times  L.R.  299. 

The  doctrine  of  common  employment  does  not  exist  in  Quehec 
and  there  it  is  no  answer  to  an  action  for  negligence  that  the  fault 
was  that  of  a  fellow-servant :  The  Queen  v.  Filion,  24  S.C.R.  482; 
followed  The  Queen  v.  Grenier,  32  S.C.R.  42 ;  Asbestos  v.  Dur- 
and,  ib.,  285. 

An  empiuyer  or  his  partner  are  never  treated,  however,  as 
fellow  servants,  and  a  servant  could  always  recover  for  injuries 
occasioned  by  their  negligence:    Ashworth  v.  Stanwix,  30  L.J. 
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Q.B.  183 ;  Wilson  v.  Merry,  supra.  Nor  is  he  regarded  as  a 
fellow  servant  even  if  he  works  with  him :  Mellors  v.  Shaw,  30 
L.J.Q.B.  333.  Nor  can  the  master  set  up  such  a  defence  where 
there  is  a  statutory  duty  actually  imposed  upon  him  which  his 
servants  failed  to  carry  out:  Groves  v.  Wimborne  (1898),  2 
Q.B.  402:  Billings  v.  Semmens,  7  O.L.R.  340,  8  O.L.R.  540;  Mc- 
Mullin  v.  Nova  Scotia,  7  Can.  By.  Cas.  198. 

By  various  "Workmen's  Compensation  Acts  similar  in  most 
respects  to  that  passed  in  Ontario,  R.S.O.  (1897),  cap.  160,  sec. 
3,  it  is  provided  that  a  master  shall  be  liable  under  certain  cir- 
cumstances which  did  not  previously  exist.  Five  cases  are  given 
by  section  3  which  provides  that  the  master  shall  be  liable  where 
any  injury  is  caused : 

1.  By  a  defect  in  the  ways,  works,  machinery,  etc.,  used  in 
the  business  of  the  employer. 

2.  By  reason  of  the  negligence  of  anyone  in  his  service  who 
has  any  superintendence  entrusted  to  him  while  in  the  exercise 
of  such  superintendence. 

3.  By  reason  of  the  negligence  of  any  one  in  his  service  to 
whose  orders  the  workmen  were  bound  to  conform  and  did  con- 
form. 

4.  By  reason  of  the  act  or  omission  of  any  one  in  his  ser- 
vice done  in  obedience  to  the  rules  or  by-laws  of  his  employer  or 
in  obedience  to  particular  instructions  given  by  the  employer,  or 
anyone  having  authority  from  him  for  that  purpose. 

5.  By  reason  of  the  negligence  of  anyone  in  his  service  hav- 
ing charge  or  control  of  railway  locomotives,  signals  or  machines. 

These  are  only  the  substance  of  what  is  there  cited  and  the 
Act  was  further  amended  and  enlarged  in  Ontario  by  62  Vic. 
(2),  cap.  18. 

The  following  principles  in  dealing  with  this  statute  in  its 
application  to  railway  companies  are  suggested: 

1.  This  legislation  is  applicable  to  railways  within  the  juris- 
diction of  the  Federal  Parliament :  Canada  Southern  B.W.  Co., 
v.  Jackson,  17  S.C.R.  316,  but  it  may  be  doubted  whether  see. 
5  of  that  Act  having  reference  to  packing  frogs  and  wing 
rails  can  apply  to  a  Dominion  Railway :  Washington  v.  Grand 
Trunk  B.W.  Co.,  24  A.R.  183.  This  decision  was  reversed  by 
the  Supreme  Court ;  28  S.C.R.  184,  whose  judgment  was  affirmed 
by  the  Privy  Council  (1899)  A.C.  275;  but  the  constitutional 
point  decided  by  the  Court  of  Appeal  was  left  untouched,  and 
having  regard  to  such  decisions  as  Madden  v.  Nelson,  etc.,  B.W. 
Co.,  5  B.C.R.  541;  (1899),  A.C.  626,  discussed  in  2  Can.  Ry.  Cas. 
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pp.  266  and  267,  it  is  probable  that  sec.  5  of  the  above  Act  does 
not  apply  to  Federal  Eailways. 

2.  The  onus  of  proof  in  showing  that  there  is  negligence 
within  the  meaning  of  the  Act  (save  in  one  or  two  instances  pro- 
vided for  by  62  Vic.  (2),  Ch.  18,  sec.  3)  is  upon  the  plaintiff  as  in 
other  actions :  Young  v.  Owen  Sound  Dredge  Company,  27  A.R. 
649 ;  but  where  the  machine  is  dangerous,  it  is  not  necessary  to 
produce  the  testimony  of  eye  witnesses  to  explain  how  the  acci- 
dent happened  and  it  is  open  for  the  jury  to  draw  inferences 
from  the  facts  showing  negligence:  Goodwin  v.  Newcombe,  1 
O.L.R.  525;  Griffiths  v.  Hamilton  Electric  Light  and  Cataract 
Power  Co.,  6  O.L.R.  296.  It  does  not  follow,  however,  that  when- 
ever a  workman  uses  a  dangerous  machine  and  is  injured  by  it 
without  any  negligence  on  the  part  of  the  employer  being  shown, 
the  latter  is  responsible  for  the  injury  unless  he  can  prove  neg- 
ligence on  the  workman's  part:  Walsh  v.  Whiteley,  21  Q.B.D. 
371. 

3.  Ontario  Workmen's  Compensation  Act  is  wider  in 
its  scope  than  the  English  statute,  for  by  section  6  as  con- 
strued by  the  Ontario  Courts  an  employer  is  liable  for  an  injury 
to  his  servants  due  to  a  defect  in  the  machinery  caused  by 
the  negligence  of  a  fellow  servant  employed  by  the  master; 
MarUe  v.  Donaldson,  7  O.L.R.  376,  8  O.L.R.  682.  A  somewhat 
similar  case  decided  upon  an  appeal  from  the  Nova  Scotia 
Courts  is  Grant  v.  Acadia  Coal  Co.,  32  S.C.R.  427.  The  point 
was  also  raised  in  Schwoob  v.  Michigan  Central  R.W.  Co.,  9 
O.L.R.  86,  6  Can.  Ry.  Cas.  287,  where  it  was  held  that  the  de- 
fendants were  answerable  for  the  negligence  of  a  person  to 
whom  they  had  entrusted  the  duty  of  seeing  that  a  locomotive 
was  repaired  so  as  to  make  it  safe  for  ordinary  use,  and  it  was 
held  that  if  the  defendants  did  not  provide  for  a  proper  exam- 
ination of  the  locomotive  causing  the  injury  and  the  defect 
would  have  been  discovered  if  such  examination  had  been  made, 
they  were  answerable  at  common  law  for  a  breach  of  the  duty 
which  they  owed  the  person  injured  of  taking  reasonable  care 
to  provide  proper  appliances  and  maintain  them  in  a  proper 
condition,  and  if  on  the  other  hand  they  did  provide  for  such 
an  examination  but  it  was  negligently  carried  out  they  were 
answerable  for  the  negligence  of  the  person  to  whom  they  had 
entrusted  the  performance  of  that  duty.  See  also  Schwoob  v. 
Michigan  Central  R.W.  Co.,  13  O.L.R.  548 ;  Glasgow  v.  Toronto 
Paper  Manufacturing  Co.,  5  O.W.R.  at  page  108. 

4.  As  already  mentioned  where  there  is  provision  made  by 
statute  for  certain  precautions  to  be  used  for  the  protection  ot 
an  employee  and  those  precautions  are  not  used  that  is  prima 
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facie  evidence  of  negligence :  Myers  v.  Sault  Ste.  Marie  Pulp 
Co.,  33  S.C.R.  23 ;  Billing  v.  Semmens,  7  O.L.R.  340,  8  O.L.R. 
540 ;  McMullin  v.  Nova  Scotia,  7  Can.  Ry.  Gas.  198. 

5.  "Where  an  action  is  brought  and  judgment  rendered  un- 
der the  Workman's  Compensation  Act  the  damages  are  usually 
expressly  limited  by  statute,  and  a  jury  cannot  allow  more  than 
the  statute  permits. 

Evidence  of  Negligence.  In  all  cases  there  must  be  affirma- 
tive evidence  of  negligence  and  a  jury  is  not  justified  in  ren- 
dering a  verdict  upon  mere  conjecture  or  guess-work,  but  the 
liability  of  the  company  must  be  proved  either  expressly  or  by 
necessary  implication  from  facts  to  be  submitted  to  a  jury: 
Young  v.  Owen  Sound  Dredge  Co.,  27  A.R.  659 ;  Montreal  Roll- 
ing Mills  v.  Corcoran,  27  S.C.R.  595 ;  Dominion  Cartridge  Co., 
v.  McArthur,  31  S.C.R.  392.  This  case,  however,  was  reversed 
by  the  Privy  Council  on  the  facts  in  McArthur  v.  Dominion 
Cartridge  Co.  (1905),  A.C.  72.  Such  evidence,  however,  need 
not  be  based  upon  statements  of  eye  witnesses  but  may  be  in- 
ferred by  a  jury  from  the  facts  submitted  to  them:  Griffiths 
v.  Hamilton  Electric  Light  &  Cataract  Power  Co.,  6  O.L.R.  296. 
This  is  emphasized  by  the  judgment  of  the  Privy  Council  in 
McArthur  v.  Dominion  Cartridge  Co.,  supra,  which  reversed  the 
Supreme  Court  of  Canada  and  restored  the  verdict  of  a  jury  and 
the  judgments  of  the  two  lower  courts  upholding  it.  The  plain- 
tiff there  sued  for  damages  caused  by  an  explosion,  and,  judg- 
ment having  been  given  in  his  favor,  the  Supreme  Court  re- 
versed it  on  the  ground  that  there  was  no  exact  proof  of  the 
fault  which  certainly  caused  the  injury.  The  Privy  Council 
however,  thought  that  while  proof  to  that  effect  may  reason- 
ably be  required  in  particular  cases,  it  is  not  so  where  the  acci- 
dent is  the  work  of  a  moment  and  its  origin  and  course  incap- 
able of  being  detected ;  and  that  an  inference  as  to  the  cause  of 
the  accident  might  fairly  be  drawn  from  the  fact  that  the  mach- 
ine at  which  the  plaintiff  was  working  had  occasionally  failed 
to  operate  and  so  rendered  an  explosion  possible. 

In  cases  where  expert  evidence  is  employed  and  is  necessary 
and  all  the  expert  evidence  is  in  favor  of  the  defendants,  a  jury 
would  not  be  justified  in  bringing  in  a  verdict  in  favor  of  the 
plaintiff  contrary  to  the  evidence  so  given:  Jackson  v.  Grand 
Trunk  R.W.  Co.,  2  Can.  Ry.  Cas.  141,  and  156 ;  and  where  reput- 
able skilled  men  adopt  the  same  method  which  is  called  in 
question  it  is  impossible  to  find  negligence:  Schwoob  v.  Michi- 
gan Central  R.W.  Co.,  9  O.L.R.  86 ;  4  Can.  Ry.  Cas.  242 ;  but 
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where  there  is  evidence  both  ways,  and  it  is  a  question  of  credi- 
bility, it  is  for  the  jury  to  judge,  looking  at  the  evidence  as  a 
whole,  which  side  is  to  be  believed.  See  remarks  of  Osier,  J.  A. 
Glasgow  v.  Toronto  Paper  Co.,  5  O.W.R.  104,  at  pages  107  and 
108. 

Res  Ipsa  Loquitur.  In  some  cases  the  maxim  res  ipsa  loqui- 
tur is  invoked  in  order  to  raise  a  presumption  of  negligence 
from  the  mere  happening  of  the  act  complained  of,  as  where, 
while  plaintiff  was  walking  along  the  street  in  front  of  a  flour 
dealer's  premises,  he  was  injured  by  a  barrel  of  flour  falling 
from  the  upper  window.  In  such  a  case  the  mere  fact  of  the 
accident  without  proof  of  anything  more,  was  evidence  of  negli- 
gence proper  to  go  to  the  jury:  Byrne  v.  Boadle,  33  L.J.  Ex. 
13.  Where  a  brick  fell  out  of  a  railway  bridge  which  the  defen- 
dants were  bound  to  maintain  and  injured  a  passer-by,  shortly 
after  a  train  had  passed,  the  maxim  was  invoked  and  the 
plaintiff  recovered:  Kearney  v.  London,  etc.,  B.W.  Co.,  L.R. 
.5  Q.B.  411,  6  Q.B.  759;  and  so  where  a  coach  was  overturned 
it  was  held  that  the  plaintiff  had  done  enough  in  giving  proof 
of  the  accident  and  that  the  defendant  must  rebut  the  pre- 
sumption of  negligence  arising  from  the  circumstances :  Christie 
v.  Griggs,  2  Camp.  79.  In  all  such  cases,  however,  the  presump- 
tion arising  from  the  accident  is  not  conclusive  of  negligence 
but  may  be  rebutted:  Bird  v.  Great  Northern  B.W.  Co.,  28  L.J. 
Ex.  3;  Sington  on  Negligence  120,  (2)  the  onus  then  being 
shifted  upon  the  plaintiff  to  give  affirmative  proof  of  negligence: 
Ferguson  v.  Canadian  Pacific  B.W.  Co.,  12  O.W.R.  943. 

Res  Gestae.  In  Armstrong  v.  Canada  Atlantic  R.W.  Co., 
1  Can.  Ry.  Cas.  444,  a  statement  made  by  the  deceased  at  the 
time  of  the  accident  and  shortly  before  his  death,  was  admitted 
in  evidence  to  explain  the  accident.  The  general  subject  of 
admitting  statements  made  at  the  time  of  an  accident  is  dis- 
cussed in  the  notes  to  that  case,  1  Can.  Ry.  Cas.  448.  In  Ohio, 
etc.,  B.W.  Co.,  v.  Stein,  19  L.R.A.  733,  the  evidence  of  statements 
made  to  the  injured  man  by  the  engineer  at  the  time  of  the 
accident  was  admitted  as  evidence  and  treated  as  being  part  of 
the  res  gestae  and  not  merely  hearsay  evidence. 

The  case  of  Armstrong  v.  Canada  Atlantic  B.W.  Co.,  was 
over-ruled  on  other  grounds  by  the  Court  of  Appeal,  2  Can. 
Ry.  Cas.  339,  but  this  point  was  not  touched  upon.  In  Henry 
v.  Grand  Trunk  B.W.  Co.,  4  O.W.R.  23,  the  subject  was  con- 
sidered by  MacMahon,  J.,  who  in  the  case  of  an  accident  at  a 
station  which  resulted  in  the  death  of  the  plaintiff's  husband 
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was  asked  to  admit  evidence  of  statements  made  by  the  deceased 
after  the  acident  and  before  his  death  to  the  effect  that  the 
defendant's  station  agent  was  to  blame,  and  also  evidence  that, 
this  being  said  in  the  presence  of  the  agent,  he  did  not  deny 
it.  It  was  decided,  however,  that  such  statements  were  made 
too  long  after  the  accident  to  be  treated  as  part  of  res  gestae. 

Subsequent  Change  of  Premises.  After  an  accident  has 
occurred  attempts  have  sometimes  been  made  to  give  evidence 
showing  a  subsequent  change  of  premises  in  support  of  a  theory 
that  the  premises  were  previously  defective.  It  has  been  held, 
however,  that  the  mere  fact  that  after  an  accident  the  owner 
of  the  premises  has  made  changes  which  he  considers  will  be 
an  improvement,  is  not  evidence  that  the  premises  were  pre- 
viously defective  and  should  not  be  admitted  or  allowed  for  con- 
sideration by  a  jury-  Hart  v.  Lancashire,  etc.,  B.W.  Co.,  21 
L.T.N.S.  261 ;  Cole  v.  Canadian  Pacific  B.W.  Co.,  19  P.R.  105 ; 
Pudsey  v.  Dominion  Atlantic  B.W.  Co.,  27  N.S.R.  498.  But  see 
Toll  v.  Canadian  Pacific  B.W.  Co.,  8  Can.  Ry.  Cas.  291,  294. 

Contributory  Negligence.  Bowen,  E.J.,  in  Thomas  v.  Quar- 
termaine,  18  Q.B.D.  at  page  694  defines  contributory  negli- 
gence as  follows:  "Contributory  negligence  on  the  part  of  an 
owner  only  means  that  he,  himself,  has  contributed  to  the  acci- 
dent in  such  a  sense  as  to  render  the  defendant 's  breach  of  duty 
no  longer  its  proximate  cause."  The  subject  is  discussed  at 
length  in  Sington  on  Negligence,  pages  122  to  132,  where  var- 
ious definitions  of  contributory  negligence  are  given.  The  effect 
of  contributory  negligence  at  common  law  is  to  deprive  the 
plaintiff  of  all  right  of  action:  Phillips  v.  Grand  Trunk  B.W. 
Co.,  1  Can.  Ry.  Cas.  399.  But  the  rule  in  Admiralty  in  England 
is  in  such  eases  to  divide  the  damages,  making  the  defendant 
therefore  liable  for  only  half  the  damages  caused  by  him :  Sing- 
ton,  page  124;  The  Bernina,  13  A.C.  1;  and  the  same  rule  exists 
in  Quebec  in  actions  under  the  civil  code :  Canadian  Pacific 
B.W.  Co.  v.  Boisseau,  2  Can.  Ry.  Cas.  335,  at  p.  337 ;  Paquet 
v.  Dufour,  39  S.C.R.  332. 

Some  of  the  more  recent  cases  on  the  subject  of  contributory 
negligence  are:  London  and  Western  Trusts  Co.  v.  Lake  Erie 
B.W.  Co.,  5  Can.  Ry.  Cas.  364;  Grand  Trunk  B.W.  Co.  v.  Eainer 
5  Can.  Ry.  Cas.  59 ;  Preston  v.  Toronto  B.W.  Co.,  6  Can.  Ry.  Cas. 
249 ;  Moir  v.  Canadian  Pacific  B.W.  Co.,  7  Can.  Ry.  Cas.  380 ; 
Eanna  v.  Canadian  Pacific  B.W.  Co.,  7  Can.  Ry.  Cas.  392; 
Toronto  B.W.  Co.  v.  King,  7  Can.  Ry.  Cas.  408 ;  Tinsley  v.  To- 
ronto B.W.  Co.,  17  O.L.R.  74,  8   Can.  Ry.   Cas.   69,  90.     The 
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doctrine  of  "ultimate  negligence"  by  which  is  meant  negligence 
entitling  a  plaintiff  to  recover  notwithstanding  contributory 
negligence  is  proven,  has  been  recently  considered  in  Brenner 
v.  Toronto  R.W.  Co.,  6  Can.  Ey.  Cas.  261,  8  Can.  Ey.  Cas.  100 
108,  40  S.C.E.  540. 

Infants.  The  rule  as  to  contributory  negligence  cannot 
usually  be  invoked  in  the  case  of  infants  as  it  has  been  held, 
in  most  cases,  that  an  infant  cannot  be  expected  to  exercise  the 
same  degree  of  care  as  an  adult  and  can  therefore  recover  in 
cases  where  if  the  same  accident  had  happened  to  an  adult 
under  similar  circumstances,  the  latter  would  be  without  a  right 
of  action:  Farrell  v.  Grand  Trunk  R.W.  Co.,  2  Can.  Ey.  Cas. 
249,  and  notes;  Cummings  v.  Damgavil  Coal  Co.,  5  F.  (Ct. 
of  Sess.)  513;  Sullivan  v.  Creed  (1904),  2  Ir.  317;  Tall  v. 
Grand  Trunk  R.W.  Co.,  4  Can.  Ey.  Cas.  1 ;  Potvin  v.  Canadian 
Pacific  R.W.  Co.,  ib.  8:  Burtch  v.  Canadian  Pacific  R.W.  Co.,  6 
Can.  Ey.  Cas.  461 ;  but  the  infant  may  be  disentitled  to  recover 
where  the  facts  shew  not  merely  negligence  but  active  wrong- 
doing on  his  part.  McShane  v.  Toronto,  Hamilton  &  Buffalo 
R.W.  Co.,  31  O.E.  185;  Newell  v.  Canadian  Pacific  R.W.  Co., 
5  Can.  Ey.  Cas.  372. 

Disobedience  to  Orders.  "Where  a  workman  has  been  injured 
owing  to  disobedience  to  orders  which  if  carried  out  would 
have  averted  the  accident  he  is  guilty  of  contributory  negligence 
and  cannot  recover:  Holden  v.  Grand  Trunk  R.W.  Co.,  2  Can. 
Ey.  Cas.  352;  and  so  if  the  workman  disobeys  the  rules  of  his 
employers  and  is  injured,  he  has  no  right  of  action:  Coutlee 
v.  Grand  Trunk  R.W.  Co.,  Q.R.  23  S.C.  242,  4  Can.  Ry.  Cas. 
36 ;  Deyo  v.  Kingston  &  Pembroke  R.W.  Co.,  4  Can.  Ry.  Cas. 
42:  Harris  v.  London  Street  R.W.  Co.,  39  S.C.E  398;  Grand 
Trunk  R.W.  Co.  v.  Birkett,  5  Can.  Ry.  Cas.  54;  but  compare 
with  these  decisions,  Muma  v.  Canadian  Pacific  R.W.  Co.,  6  Can. 
Ey.  Cas.  444,  where  the  rules  of  the  employer  were  disobeyed 
by  other  workmen  at  the  suggestion  of  the  plaintiff. 

"Where  precautions  are  prescribed  for  a  workman's  safety  of 
which  he  does  not  avail  himself  he  cannot  recover  if  any  injury 
thereby  happens  to  him:  Randall  v.  Ottawa  Electric  Co.,  6 
O.L.E.  619,  which  was  a  case  where  the  plaintiff,  a  line  man, 
did  not  use  rubber  gloves  in  accordance  with  his  employer's 
rules.  The  decision  was,  however,  reversed  by  the  Supreme 
Court  in  Randall  v.  Ahearn,  34  S.C.E.  699  on  other  grounds. 
"Where  an  electrician  who  was  engaged  to  put  defendant's  plant 
in  order  and  see  that  everything  connected  with  it  was  in  good 
shape,  was  killed  owing  to  a  defect  which  had  existed  during 
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the  whole  of  his  engagement  his  representatives  were  unable 
to  recover  as  it  was  his  duty  to  remedy  the  very  defect  which 
causd  his  death :  Davidson  v.  Stuart,  14  Man.  L.R.  74,  34  S.C.R. 
216.  And  so,  although,  an  employer's  manager  in  a  quarry 
may  know  of  the  dangerous  condition  of  the  works,  yet  if  the 
plaintiff  was  negligently  performing  his  duties .  and  the  acci- 
dent was  due  to  that  he  cannot  recover:  Dominion  Iron  and 
Steel  Co.  v.  Day,  36  N.S.R.  113,  34  S.C.R.  387.  Fawcett  v.  Can- 
adian Pacific  R.W.  Co.,  8  B.C.R.  393,  32  S.C.R.  721,  is  another 
instance  of  a  plaintiff  failing  to  recover  because  of  his  dis- 
obedience to  the  master's  rules.  In  Bist  v.  London,  etc.,  R.W. 
Co.  (1907),  A.C.  209,  disobedience  to  an  order  known  to  de- 
ceased was  held  to  be  "serious  and  wilful  misconduct." 

Functions  of  Judge  and  Jury.  In  Cameron  v.  Douglas,  3 
OW.R.  817,  it  was  said  by  Britton,  J.,  that  where  the  evidence 
was  undisputed  that  the  deceased  knew  of  the  danger  he  was 
incurring,  there  was  nothing  to  submit  to  a  jury  and  a  non- 
suit must  be  granted  even  though  the  jury  found  that  the  de- 
ceased did  not  know  or  realize  the  risk  he  was  undertaking. 
But  the  mere  fact  that  the  deceased  must  have  known  and 
appreciated  the  risk  will  not  relieve  the  defendants  if  the  jury 
is  satisfied  that  he  did  not  freely  agree  to  accept  it:  Williams 
v.  Birmingham,  etc.,  R.W.  Co.  "(1899),  2  Q.B.  338;  Smith  v. 
Baker  (1891),  A.C.  325. 

The  following  general  principles  on  this  subject  are  sug- 
gested : 

1.  The  judge  must  decide  as  a  question  of  law  whether  the 
facts  disclose  any  evidence  of  negligence  proper  to  submit  to 
a  jury:  Cotton  v.  Wood,  8  C.B.N.S.  568;  Hammack  v.  White, 
11  C.B.N.S.  588;  Drury  v.  North  Eastern  R.W.  Co.  (1901),  2 
KB.  322 ;  Lundy  v.  Dawson,  3  O.W.R.  720 ;  Brown  v.  Water- 
ous,  8  O.L.R.  37. 

2.  Where,  however,  there  is  such  evidence,  the  question  is 
purely  one  for  the  Jury  and  their  finding  will  not  be  reversed 
merely  because  a  judge  may  take  a  different  view  of  the  evi- 
dence: Bridges  V.  North  London  R.W.  Co.,  L.R.  6  Q.B.  377, 
7  H.L.  213;  Smith  v.  South  Eastern  R.W.  Co.  (1896),  1  Q.B. 
178;  McArthur  v.  Dominion  Cartrigde  Co.  (1905),  A.C.  72, 
and  a  new  trial  will  not  be  granted  unless  there  is  some  mis- 
direction or  want  of  direction:  Henry  v.  Hamilton  Brass  Co., 
3  O.W.R.  448 ;  Well  v.  Canadian  General  Electric  Co.,  2  O.W. 
R  865,  3  O.W.R.  853 ;  Sault  Ste.  Marie  Pulp  Co.  v.  Myers,  33  S. 
C.R.  23 :  See  also  Brenner  v.  Toronto  R.W.  Co.,  15  O.L.R.  195, 

26— R.L. 
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(affirmed  40  S.C.R.  540),  where  the  question  of  the  right  to  a 
new  trial  on  the  ground  of  mis-direction  is  very  fully  con- 
sidered. 

An  Appellate  Court  will  not  generally  reverse  the  finding  of 
a  jury  on  the  question  of  facts  unless  those  findings  are  so 
erroneous  as  to  shock  a  reasonable  mind:  Titus  v.  Colville,  18 
S.C.R.  709;  The  Reliance  v.  Gonwell,  31  S.C.R.  653;  Granby 
v.  Menard,  ibid.,  14,  and  McArthur  v.  Dominion  Cartridge  Co., 
supra. 

3.  If  there  are  no  facts  which  would  justify  a  jury  in  find- 
ing a  verdict  in  favor  of  plaintiff,  and  they  appear  to  be  car- 
ried away  by  sympathy  so  as  to  render  a  verdict  contrary  to 
the  facts,  their  finding  may  be  set  aside  as  perverse  and  the 
action  dismissed:  Eodson  v.  Toronto,  etc.,  B.W.  Co.,  3  Can.  Ry. 
Cas.  289.  But  the  disapproval  of  a  judge  who  tried  the  case  is 
not  in  itself  sufficient  ground  to  justify  the  verdict  being  set 
aside :  Grieve  v.  Molsons  Bank,  8  O.R.  162,  at  pages  168  &  169. 

4.  If  it  is  clear  from  the  plaintiff's  testimony  that  he  might 
by  the  exercise  of  reasonable  care  have  avoided  the  accident, 
and  there  is  no  evidence  to  the  contrary,  then  it  would  appear 
that  the  judge  should  withdraw  the  case  from  the  jury  and 
grant  a  non-suit:  Davey  v.  London,  etc.,  B.W.  Co.,  11  Q.B.D. 
213,  12  Q.B.D.  70;  Coyle  v.  Great  Northern  B.W.  Co.,  20  L.R. 
Ir.  409 :  Phillips  v.  Grand  Trunk  B.W.  Co.,  1  Can.  Ry.  Cas. 
399;  O'Hearn  v.  Port  Arthur,  2  Can.  Ry.  Cas.  173. 

5.  But  where  the  facts,  or  proper  inferences  from  the  facts, 
are  in  dispute  the  question  of  contributory  negligence  is  for 
the  jury:  Morrow  v.  Canadian  Pacific  B.W.  Co.,  21  A.R.  149; 
White  v.  Barry  B.W.  Co.,  15  Times  L.R.  474;  Vallee  v.  Grand 
Trunk  B.W.  Co.,  1  Can.  Ry.  Cas.  338.  Toronto  B.W.  Co.  v. 
King,  7  Can.  Ry.  Cas.  408 ;  Tinsley  v.  Toronto  B.W.  Co.,  17 
O.L.R.  74. 

6.  In  Brown  v.  London  Street  B.W.  Co.,  1  Can.  Ry.  Cas. 
385,  it  was  said  that  the  proper  question  to  submit  to  a  jury 
on  the  subject  of  contributory  negligence  is  "could  the  plain- 
tiff by  the  exercise  of  reasonable  care  have  avoided  the  injury?" 
and,  in  order  to  provide  for  an  affirmative  answer,  to  put  the 
further  question  "If  so,  in  what  respect  do  you  think  the  plain- 
tiff omitted  to  take  reasonable  care?" 

Damages  for  Personal  Injuries. 

General  Rule.    In  Phillips  v.  South   Western  B.W.  Co.,  4 

Q.B.D.  406,  Cockburn,  C.  J.,  states  the  general  rule  as  follows: 

"Generally   speaking  we   agree   with   the  rule  laid  down  by 

Brett,  J.,  in  Rowley  v.  London,  etc.,  B.W.  Co.,  L.R.  8  Ex.  231, 
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an  action  brought  on  the  9  &  10  Vic,  cap.  93,  that  a  jury  in 
these  cases  must  not  attempt  to  give  damages  to  the  full  amount 
of  a  perfect  compensation  for  the  pecuniary  injury,  but  must 
take  a  reasonable  view  of  the  case  and  give  what  they  consider 
under  all  circumstances  a  fair  compensation."  "These  are  the 
bodily  injury  sustained,  the  pain  undergone,  the  effect  on  the 
health  of  the  sufferer  according  to  its  degree  and  its  probable 
duration  as  likely  to  be  temporary  or  permanent,  expenses 
incidental  to  attempts  to  effect  a  cure  or  to  lessen  the  amount 
of  the  injury  5  the  pecuniary  loss  sustained  through  inability  to 
attend  to  a  profession  or  business  as  to  which  again  the  injury 
may  be  of  a  temporary  character  or  may  be  such  as  to  incapa- 
citate the  party  for  the  remainder  of  his  life."  This  quotation 
has  been  adopted  in  a  number  of  eases  including:  Johnston  v. 
Great  Western  R.W.  Co.  (1904),  2  K.B.  250,  where  it  was  laid 
down  in  accordance  with  the  decision  in  Rowley  v.  London,  etc., 
R.W.  Co.,  L.R.  8  Ex.  231,  that  in  awarding  damages  for  a  pro- 
spective loss  of  income  from  professional  or  other  earnings  a 
jury  was  not  to  give  such  a  sum  as  if  invested  would  produce 
the  full  amount  of  income  which  he  would  probably  have  earned 
but  ought,  in  estimating  the  damages,  to  take  into  account  the 
circumstances  of  life  and  other  matters  and  to  give  the  plain- 
tiff what  they  considered  under  all  circumstances  a  fair  com- 
pensation for  his  loss.  In  Central  Vermont  R.W.  Co.  v.  Fran- 
chere,  35  S.C.R.  68,  these  cases  are  discussed  by  Nesbitt,  J.,  at 
pages  75,  76  and  77,  and  the  above  decisions  followed  by  him. 

Damages  occasioned  by  the  failure  of  the  injured  person  to 
obtain  proper  medical  treatment  were  held  in  Vinet  v.  King, 
9  Ex.  C.R.  352,  to  be  not  recoverable.  In  Banks  v.  Shedden 
Forwarding  Co.,  11  O.L.R.  483,  it  was  held  that  a  father  could 
recover  for  medical  expenses  incurred  by  him  in  the  treatment 
of  his  son,  a  child  of  six  years,  .irrespective  of  the  relationship 
of  master  and  servant  being  established. 

The  decision  in  Phillips  v.  London  &  South  Western  R.W. 
Co.  was  affirmed,  5  Q.B.D.  78.  In  Davidson  v.  Stuart,  14  Man. 
L.R.  74,  where  the  deceased  was  killed  by  an  electric  shock, 
while  working  in  the  defendants'  electric  light  works,  and  the 
plaintiffs  were  parents  and  sisters  of  the  deceased,  it  was  held 
that  under  the  circumstances  set  out  in  that  case  there  was) 
nothing  in  the  evidence  to  warrant  the  inference  of  a  reason- 
able expectation  of  any  pecuniary  benefit  to  the  plaintiffs  from 
a  continuance  of  the  life  of  the  deceased,  and  the  verdict  of 
the  jury  in  favor  of  the  plaintiffs  was  on  that  ground  set  aside, 
and  it  is  stated  by  Killam,    C.  J.,  at  page   81,  that   damages 
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are  not  to  be  allowed  for  injury  to  the  feelings  of  the  suffer- 
ers but  for  the  loss  of  a  life  of  substantial  or  pecuniary  benefit 
to  the  relatives  entitled  under  the  statute.  The  cases  on  the 
subject  are  later  discussed  in  that  decision,  which  was  affirmed 
on  other  grounds  by  the  Supreme  Court  in  Davidson  v.  Stuart 
34  S.C.R.  215.  In  Central  Vermont  B.W.  Co.  v.  Pranchere', 
supra,  Mr.  Justice  Nesbitt  concurs  with  the  rules  laid  down  by 
Killam,  C.J.,  in  the  Davidson  Case.  At  common  law  the  per- 
sonal representative  of  the  deceased  person  could  not  recover 
damages  for  his  death,  but  by  the  various  statutes  set  out  in  2 
Can.  Ry.  Cas.  18,  19,  and  21,  this  rule  has  been  greatly  modi- 
fied. Under  the  existing  statutes,  damages  which  may  be  recov- 
ered are  looked  upon  as  d  stinet  from  those  which  the  deceased 
might  have  had  if  he  had  survived  his  injuries ;  so  much  soj 
tint  thou  h  the  personal  representative  may  sue  on  behalf  of 
persons  named  in  the  statute,  yet  if  there  are  no  much  persona 
living,  or  if  they  die  before  judgment  is  obtained,  no  damages 
can  be  recovered:  McHugh  v.  Grand  Trunk  B.W.  Co.,  2  Can. 
Ry.  Cas.  t.  Under  the  Manitoba  Statute,  R.S.M.  cap.  26,  no 
person  can  bung  an  action  but  the  person  named  in  that 
statute,  i.e.,  the  executor:  Pearson  v.  Canadian  Pacific  B.W. 
Co.,  12  Man.  L.R.  112.  In  addition  to  the  cases  already  men* 
tioned,  the  case  of  Runciman  v.  Star  Steamship  Line,  35  N.B.R. 
12 i,  confirms  the  general  rule  already  laid  down,  and  therefore 
damages  cannot  be  recovered  for  the  death  of  a  child  or  a  son 
not  earning  anything  unless  there  is  some  reasonable  expecta- 
tion of  pecuniary  benefit  to  the  parent  in  the  future  capable 
of  being  estimated:  Green  v.  New  York,  etc.,  B.W.  Co.,  27 
A.R.  32 ;  Mason  v.  Bertram,  18  O.R.  1.  There  need  not,  how-, 
ever,  in  such  an  action  be  evidence  of  actual  pecuniary  benefit 
received  from  the  deceased  if  there  is  a  reasonable  expecta* 
tion  of  benefit:  Bombough  v.  Balch,  27  A.R.  32. 

Illustrations  of  the  measure  of  damages  recoverable  in  the 
ease  of  the  death  of  a  child  are  to  be  found  in  Stephens  v. 
Toronto  B.W.  Co.,  5  Can.  Ry.  Cas.  102,  Benwick  v.  Gait,  Pres- 
ton &  Hespeler  B.W.  Co.,  5  Can.  Ry.  Cas.  376,  and  McKeowa  v. 
Toronto  B.W.  Co.,  19  O.L.R.  361. 

In  estimating  the  value  of  the  life  of  the  deceased,  although 
reference  may  perhaps  be  made  in  the  evidence  to  the  current 
tables  of  mortality  used  by  insurance  offices:  Camden  v.  WiJ- 
liams,  11  Am.  &  Eng.  Ry.  Cas.  (N.S.)  600,  yet,  as  already, 
stated  in  Johnston  v.  Great  Western  B.W.  Co.  (1904),  2  K.B. 
250,  a  jury  should  not  award  a  sum  sufficient  to  give  the  plain- 
tiff  an  annuity  equal  to  the  income  which  he  would  have  earned 
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had  it  not  been  for  the  accident.  Damages  to  the  estate  of  the 
deceased,  for  medical  attendance,  loss  to  business,  mourning  or 
funeral  expenses,  cannot  be  recovered:  Toronto  R.W.  Co.  v. 
Mulvaney,  38  S.C.R.  327.  Dalton  v.  South  Eastern  R.W.  Co.,  4 
C.B.N.S.  296.  Nor  will  damages  be  allowed  to  the  plaintiffs  for 
mental  suffering  or  loss  of  the  deceased 's  society :  Canadian 
Pacific  R.W,  Co.  v.  Robinson,  Mont.  L.R.  2  Q.B.  25,  14  S.C.R. 
105. 

It  is  not  open  to  the  defendants  to  seek  to  reduce  damages 
recoverable  by  the  plaintiffs  by  the  amount  of  life  insurance 
moneys  which  they  may  have  received  on  account  of  the  death 
of  the  deceased:  Beckett  v.  Grand  Trunk  R.W.  Co.,  13  A.R. 
174;  Grand  Trunk  R.W.  Co.  v.  Beckett,  16  S.C.R.  713;  but  in 
Grand  Trunk  R.W.  Co.  v.  Jennings,  13  A.C.  800,  affirmin?  Jen- 
nings v.  Grand  Trunk  R.W.  Co.,  15  A.R.  477,  it  was  said  by 
Lord  Watson  that  while  the  amount  of  insurance  received  by 
the  widow  should  net  be  taken  into  account,  nevert!  eless  the 
pecuniary  benefit  which  ac  rued  ti  her  frim  her  husband's 
premature  death,  consisting  in  the  acclfrat  d  receipt  of  a  sum 
of  money,  might  be  taken  into  consid  ration,  and  that  in  such 
a  case  the  extent  of  the  bene  St  might  fairly  be  taken  to  be 
represented  by  the  use  or  interest  of  that  money  during  the 
period  of  acceleration,  and  that  a  jury  might  deduct  from, 
their  estimate  of  the  future  earnings  of  the  deceased  the  amount 
of  premiums  which,  if  he  had  lived,  he  would  have  had  to  pay 
out  of  his  earnings  for  the  maintenance  of  the  policy. 

A  different  rule  has  been  applied  in  regard  to  accident  in- 
surance. See  Hicks  v.  Newport,  noted  in  the  report  of  Pym 
v.  G.  N.  R.W.  Co.,  4  B.  &  S.,  at  p.  403,  where  it  was  said  that 
the  proper  method  was  for  the  jury  to  assess  the  damages  irre- 
spective of  insurance  and  then  deduct  therefrom  the  amount 
recovered  for  accident  insurance.  This  was  referred  to  in 
Farmer  v.  Grand  Trunk  R.W  Co.,  21  O  R.  299.  The  rule  does 
not  apply  in  cases  where  the  action  is  brought  by  the  injured 
person  himself.  Misner  v.  Toronto,  11  O.W.R.  1064.  And  now 
in  England  by  8  Bdw.  VII.,  cap.  7,  money  payable  under  any 
contract  of  insurance  is  not  to  be  taken  into  account  in  any 
action  under  the  Fatal  Accidents  Act.  See  also  R.S.O.  cap.  160, 
sec.  7. 

Apportionment  of  Damages.  The  apportionment  of  damages 
between  those  relatives  who  are  entitled  within  the  terms  of  the 
statute,  is  done  at  the  trial  by  the  jury,  if  there  is  one,  and  if 
there  is  no  jury,  by  the  trial  judge :  Burkholder  v.  Grand  Trunk 
R.W.  Co.,  3  Can.  Ry.  Cas.  5;  which  will  illustrate  the  method 
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adopted  in  making  an  apportionment  and  the  considerations 
which  influenced  the  Court.  See  also  Speers  v.  Grand  Trunk 
B.W.  Co.,  3  O.W.R.  69,  4  O.W.R.  490. 

Inadequacy  of  Damages.  Generally  speaking,  as  mentioned 
before,  the  verdict  of  a  jury  will  not  be  disturbed  on  the  ground 
that  the  damages  are  inadequate,  any  more  than  it  will  be  dis- 
turbed because  of  their  being  too  large.  See  Phillips  v.  London 
etc.,  B.W.  Co.,  4  Q.B.D.  406,  and  Johnson  v.  Great  Western  B  W 
Co.  (1904),  2  KB.  250.  In  Church  v.  Ottawa,  25  O.R.  298,'  22 
A.R.  348,  a  verdict  was  set  aside  on  the  ground  that  the  amount 
awarded  was  so  small  that  it  was  evident  that  the  jury  must  have 
overlooked  some  material  element  of  damage  in  the  plaintiff's 
case.  In  that  case  the  plaintiff,  who  was  a  practising  physician, 
earning  a  large  income,  had  suffered  to  a  considerable  extent  in 
his  business,  and  the  jury  only  allowed  $700,  and  therefore  a 
new  trial  was  granted.  Unless  it  clearly  appears  to  the  Court 
that  the  smallness  of  the  damages  has  arisen  from  a  mistake  on 
the  part  of  either  the  Court  or  the  jury,  or  from  some  unfair 
practice  on  the  part  of  the  defendant,  a  verdict  will  not  be  set 
aside,  and  the  mere  fact  that  it  may  be  considered  a  compromised 
verdict,  will  not  be  sufficient  ground  for  upsetting  it,  if  it  can  be 
justified  upon  any  hypothesis  presented  by  the  evidence :  Currie 
v.  St.  John  B.W.  Co.,  3  Can.  Ry.  Cas.  280. 

Damages  for  Nervous  Shock.  Where  a  lady  sustained  per- 
sonal injuries  from  a  severe  shock  brought  about  by  a  gate-keeper 
of  the  defendants  negligently  inviting  her  to  drive  over  a  level 
crossing  when  it  was  dangerous  to  do  so,  and  a  collision  between 
her  carriage  and  a  passing  train  was  narrowly  averted,  it  was 
held  that  the  injury  arose  from  mere  sudden  terror,  without  any 
physical  injury,  and  that  the  damages  were  too  remote :  Victorian 
Bailway  Commrs.  v.  Coultas,  13  A.C.  222.  This  case  has  been 
doubted  in  England  in  Pugh  v.  London,  etc.,  B.W.  Co.  (1896),  2 
Q.B.  248;  Wilkinson  v.  Downton  (1897),  2  Q.B.  57;  but  in 
Dulieu  v.  White  (1901),  2  K.B.  669,  the  principle  of  the  case 
seems  to  have  been  affirmed,  although  the  judges,  who  were  not 
bound  to  follow  it  as  it  was  decided  in  the  Privy  Council,  reached 
a  similar  result  by  different  methods.  All  these  cases  are  dis- 
cussed in  Sington  on  Negligence,  pages  35,  et  seq.,  and  the 
learned  author  appears  there  to  consider  the  decision  of  the  Privy 
Council  open  to  question.  It  may  be  pointed  out  that  the  case 
is  in  any  event  binding  upon  the  Courts  of  the  colonies,  and  so  it 
was  followed  by  the  Court  of  Appeal  for  Ontario  in  Henderson 
v.  Canada  Atlantic  B.W.  Co.,  25  A.R.  437,  affirmed  29  S.C.K 
632 ;  and  in  Filiatrault  v.  Canadian  Pacific  B.W.  Co.,  Q.B-  1' 
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S.C.  491,  it  was  held  that  damages  for  nervous  shock  caused  to 
one  of  the  family  by  her  mother's  death,  being  conjectural, 
indirect  and  remote,  could  not  be  recovered.  The  Coultas  and 
Henderson  cases  were  followed  in  Geiger  v.  Grand  Trunk  B.W. 
Co.,  5  Can.  Ry.  Cas.  85. 

Operation. 
Equipment  and  Appliances  for  Cars  and  Locomotives. 

264.  Every  company  shall  provide  and  cause  to  be  used  on  Modem 
all  trains  modern  and  efficient  apparatus,  appliances  and  efficient, 
means, — 

(a)  to  provide-  immediate  communication  between  the  con-  commuDi- 
ductor  while  in  any  car  of  any  passenger  train,  and  the  engine 
driver ; 

(&)  to  check  at  will  the  speed  of  the  train,  and  bring  the  Brakes, 
same  safely  to  a  standstill,  as  expeditiously  as  possible,  and, 
except  under  circumstances  of  sudden  danger  or   emergency, 
without  causing  undue  discomfort  to  passengers,  if  any,  on  the 
train;  and, 

(c)  to  securely  couple  and  connect  the  cars  composing  the  couplers, 
train,  and  to  attach  the  engine  to  such  train,  with  couplers  which 
couple  automatically  by  impact,  and  which  can  be  uncoupled 
without  the  necessity  of  men  going  in  between  the  ends  of  the 
cars. 

2.  Such  apparatus,  appliances  and  means  for  the  checking  of  Drive 
speed  or  the  stopping  of  any  train  shall  include  a  power  drive  brake, 
wheel  brake  and  appliances  for  operating  the  train  brake  sys- 
tem upon  the  locomotive. 

3.  There  shall  also  be  such  a  number  of  cars  in  every  train  Jj0™* or 
equipped  with  power  or  train  brakes  that  the  engineer  on  the  brakes- 
locomotive  drawing  such  train  can  control  its  speed,  or  bring 

the  train  to  a  stop  in  the  quickest  and  best  manner  possible, 
without  requiring  brakemen  to  use  the  common  hand  brake 
for  that  purpose. 

4.  Upon  all  trains  carrying  passengers  such  system  of  brakes  J*JJU|  tn_ 
shall  be  continuous,  instantaneous  in  action,  and  capable    of  0uSD££jon. 
being  applied  at  will  by  the  engine  driver  or  any  brakeman,  and 
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the  brakes  must  be  self-applying  in  the  event  of  any  failure  in 
the  continuity  of  their  action. 

box  freight  5  ^  kox  fj.gjgj^  cars  0f  ^e  company  shall,  for  the  security 
of  railway  employees,  be  equipped  with, — 

ladders.  («)  outside  ladders,  on  two  of  the  diagonally  opposite  ends 

and  sides  of  each  ear,  projecting  below  the  frame  of  the  car, 
with  one  step  or  rung  of  each  ladder  below  the  frame,  the  lad- 
ders being  placed  close  to  the  ends  and  sides  to_  which  they  are 
attached;  and, 

'    "    "l  (6)   hand  grips  placed  anglewise  over  the  ladders  of  each 

box  car  and  so  arranged  as  to  assist  persons  in  climbing  on  the 
roof  by  means  of  the  ladders : 

Provided  that,  if  there  is  at  any  time  any  other  improved 
side  attachment  which,  in  the  opinion  of  the  Board,  is  better  cal- 
culated to  promote  the  safety  of  the  train  hands,  the  Board  may 
require  any  of  such  cars  not  already  fitted  with  the  side  attach- 
ments by  this  section  required,  to  be  fitted  with  the  said 
improved  attachment. 

draw-bars.  6.  Every  company  shall  adopt  and  use  upon  all  its  rolling 
stock  such  height  of  draw-bars  as  the  Board  determines,  in 
accordance  with  any  standard  from  time  to  time  adopted  by 
competent  railway  authorities. 

be'ajToweci        7.  The  Board  may  upon  good  cause  shown,  by  general  regu- 
piianre.      lation,  or  in  any  particular  case,  from  time  to  time  grant  delay 
for  complying  with  the  provisions  of  this  section.   3  Edw.  VII, 
cap.  58,  sees.  211  and  212. 

This  section  is  substantially  the  same  as  section  211  of  the 
Act  of  1903  which  was  taken  from  sec.  243  of  the  Act  of  1888 
though  greatly  amended. 

Similar  provisions  relating  to  communications  with  engines 
are  contained  in  sec.  3  of  Schedule  B  of  the  recommendations 
to  the  Board  of  Trade  to  be  found  in  Brown  and  Theobald,  3rd 
Ed.,  page  44.  Tho?e  relating  to  brakes  in  sec.  34,  Schedule  B, 
and  in  41  Vic,  cap.  20  (Imp.),  Brown  and  Theobald,  pages  42 
and  737.  Very  similar  legislation  exists  in  the  United  States 
under  the  Safety  Appliances  Acts,  1893,  and  1903  (29  Statutes 
at  Large,  85,-  and  32  Statutes  at  Large). 
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Changes.  Section  243  of  the  Act  of  1888  began  "Every 
railway  company  which  runs  trains  upon  the  railway  for  the 
conveyance  of  passengers  shall  provide  and  cause  to  be  used  in 
and  upon  such  trains,"  etc.  The  section  now  reads:  "Every 
company  shall  provide  and  cause  to  be  used  on  all  trains. ' '  The 
earlier  section,  therefore,  made  provision  only  for  passenger 
trains,  although  in  Miller  v.  Grand  Trunk  R.W.  Co.,  2  Can.  Ey. 
Cas.  449,  490,  3  Can.  Ry.  Cas.  147,  a  case  of  an  accident  upon 
a  freight  train,  the  section  was  discussed  as  though  it  applied 
to  freight  trains  as  well.  All  doubt  upon  the  matter  is  now  set 
at  rest  by  the  new  section  which  applies  to  all  trains  except  as 
regards  communication  between  the  engine  driver  and  con- 
ductor, which  applies  only  to  passenger  trains. 

A  work  train  on  which  laborers  are  riding  to  their  work 
is  not  a  "passenger  train"  within  the  meaning  of  this  section: 
Muma  v.  Canadian  Pacific  R.W.  Co.,  6  Can.  Ry.  Cas.  444. 

The  former  section  also  referred  only  to  (a)  Communication 
between  conductor  and  engine  driver;  (&)  Means  of  applying 
brakes  by  the  power  of  the  steam  engine  at  the  will  of  the  engine 
driver;  (c)  Automatic  couplers ;  and  (d)  Apparatus  for  securely 
fixing  seats.  The  new  section  deals  with  (a)  Communication 
between  engine  driver  and  conductor;  (b)  A  proper  system  of 
brakes;  (c)  A  proper  system  of  couplers;  (d)  The  equipment 
of  freight  cars  with  outside  ladders  and  hand  grips;  and  (e) 
The  proper  height  of  draw  bars.  While,  therefore,  a  number 
of  new  appliances  are  provided  for  the  question  of  securing  the 
seats  is  omitted. 

Brakes.  A  collision  was  caused  by  defective  brakes  whereby 
a  switchman  was  killed ;  the  defect  was  due  to  the  negligence  of 
a  fellow  servant  in  not  tightening  a  nut  sufficiently ;  it  was  held 
that  the  plaintiff  could  not  recover  because  the  brakes  used 
were  sufficient  and  the  defect  was  due  to  the  negligence  of  a 
fellow-servant:  Plant  v.  Grand  Trunk  R.W.  Co.,  27  U.C.R.  78. 
But  though  no  action  should  lie  for  breach  of  the  statutory  duty, 
quaere  whether  in  such  a  case  a  plaintiff  could  not  recover 
under  the  Workmen's  Compensation  Act  Markle  v.  Donaldson, 
7  O.L.R.  376 ;  Grant  v.  Acadia  Coal  Co.,  32  S.C.R.  427 ;  Schwoob 
v.  Michigan  Central  R.W.  Co.,  5  O.W.R.  157. 

Where  a  crack  had  existed  in  a  brake- wheel  on  a  hand  brake 
at  the  top  of  a  car  for  some  weeks,  and  after  the  accident  the 
wheel  was  found  to  be  gone  from  the  brake-mast  and  the  de- 
ceased was  found  under  a  car,  but  no  other  explanation  was 
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given  of  the  accident,  the  plaintiffs  failed  to  recover  because  it 
was  said  that  the  cause  of  the  accident  was  mere  conjecture  and 
that  under  the  evidence  it  was  the  duty  of  the  deceased  to  have 
discovered  the  defect  and  to  have  reported  it,  and  having  failed 
to  do  so,  he  was  guilty  of  contributory  negligence,  and  his  repre- 
sentatives could  not  recover:  Badgerow  v.  Grand  Trunk  R.W. 
Co.,  19  O.R.  191 ;  and  in  Fawcett  v.  Canadian  Pacific  B.W.  Co , 
8  B.C.R.  393 ;  32  S.C.R.  721,  the  plaintiff  was  also  unable  to 
recover  because  it  was  the  duty  of  the  brakeman  to  have  dis- 
covered the  defect  which  the  plaintiff  alleged  caused  the  acci- 
dent.    The  statute  now  requires  under  certain  conditions  that 
when  brakes  shall  be  employed  the  latest  invention  shall  be 
used,  but  the  question  has  sometimes  arisen  how  far  a  railway 
company  is  bound  to  employ  the  latest  devices  for  the  safety  of 
its  employees  or  passengers.    In  Black  v.  Ontario  Wheel  Co.,  19 
O.R.  578,  it  is  laid  down  that  those  using  dangerous  machinery 
must  see  that  it  is  reasonably  safe  and  that  the  appliances  are 
such  as  are  in  use  by  prudent  persons,  but  that  they  are  not 
necessarily  bound  to  use  the  very  latest  changes  and  improve- 
ments: see  also  Butler  v.  Birnoaum,  7  T.L.R.  287,  Elliott  on 
Railways,  vol.  3,  pages  2007  and  2058 ;  but  it  js  the  duty  of  a 
railway  company  to  employ  whatever  system  is  in  general  use 
and  is  supposed  to  be  the  best  .system  even  if  not  the  latest,  and 
as  applied  to  brakes  this  duty  is  not  confined  to  passengers,  but 
applies  also  for  the  benefit  of  persons  lawfully  crossing  the  rail- 
way tracks:  Smith  v.  New  York,  etc.,  B.W.  Co.,  19  N.Y.  127; 
Gagg  v.  Tetter,  41  Ind.  228.    In  .England  it  has  been  held  that 
a  company  is  not  liable  for  defects  in  the  brake  of  a  borrowed 
car  where  the  company  borrowing  it  has  used  all  reasonable 
precautions  to    see    that  it    is    safe:  Caledonian   B.W.   Co.  v. 
Mullholland  (1898),  A.C.  216,  but  if  the  defect  exists  'hi  direct 
breach  of  the  statute  the  company  who  borrowed  the  car  would 
probably  be  liable :  Atcheson  v.  Grand  {Trunk  B.W.  Co.,  1  Can. 
Ry.  Cas.  490.    If  air  brakes  are  not  applied  a  sufficient  distance 
from  the  crossing  to  permit  the  efficient  application  ,of  hand 
brakes  in  the  case  of  the  air  brakes  failing  to  work,  the  com- 
pany may  be  guilty  of  negligence  and  liable  for  injuries  to  per- 
sons injured :  Great  Western  B.W.  Co.  v.  Brown,  3  S.C.R.  159. 
Where  a  car  was  left  with  the  brakes  set  so  that  it  would  not 
move,  but  the  brakes  were  loosened  by  trespassers,  and  the  car 
got  upon  the  highway  and  caused  injury  to  another,  it  was  held 
that  the  railway  company  was  not  liable :  McDowell  v.  Great 
Western  B.W.  6Y.  (1903).  2  K.B.  331. 
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"Where  sand  pipes  which  are  used  in  conjunction  with  the 
brakes  for  assisting  to  stop  the  driving  wheels  of  an  engine  in 
the  case  of  slippery  rails  were  absent,  it  was  held  that  this  could 
not  be  looked  upon  as  the  absence  of  proper  appliances  where 
the  train  was  going  backwards  and  it  was  usual  to  so  place 
them  that  they  would  assist  in  stopping  the  train  only  when 
moving  forward:  Moenie  v.  Tillsonburg,  etc.,  B.W.  Co.,  5  O.W. 
E.  69.  The  absence  of  a  sander  or  sand-pipe  is  also  discussed  in 
Miller  v.  Grand  Trunk  B.W.  Co.,  2  Can.  Ry.  Cas.  449  and  490 ; 
Grand  Trunk  B.W.  Co.  v.  Miller,  3  Can.  Ry.  Cas.  147.  On 
this  point  see  also  judgment  of  Killam,  J.,  in  Central  Vermont 
B.W.  Co.  v.  Franchere,  35  S.C.R.,  at  pages  77  and  79. 

Coupling  Cars.  In  spite  of  the  general  rule  laid  down  in 
Shadford  v.  Ann  Arbor  Street  B.W.  Co.,  6  Am.  &  Eng.  Ry. 
Cas.  (N.S.)  584,  that  appliances  that  are  ordinarily  and  gener- 
ally used  are  all  that  a  master  is  required  to  use,  and  that  hia 
failure  to  furnish  the  safest  appliances  known  does  not  render 
him  guilty  of  negligence,  it  was  held  in  North  Carolina  in  Trox- 
ler  v.  Southern  B.W.  Co.,  14  Am.  &  Eng.  Ry.  Cas.  711,  that 
where  a  railway  employee  is  injured  where  there  are  not  pro-i 
per  appliances,  he  is  entitled  to  recover  damages  because  of 
the  failure  of  the  company  to  equip  its  freight  ears  with  mod- 
ern self-coupling  devices,  which  in  the  opinion  of  that  Court 
is  negligence  per  se.  It  is  very  doubtful  whether  the  reasoning 
in  this  case  would  be  accepted  in  other  Courts  except  in  cases 
where  the  use  of  automatic  couplings  has  become  obligatory  by 
statute. 

Where  the  plaintiff  was  engaged  in  coupling  the  old-fash- 
ioned link  and  pin  coupler  under  the  specific  orders  of  his 
superior  officer  and  the  engine  was  negligently  managed,  it  was 
held  that  he  was  entitled  to  recover :  Weegar  v.  Grand  Trunk 
B.W.  Co.,  23  O.R.  436,  20  A.R.  528 ;  Grand  Trunk  B.W.  Co.  v. 
Weegar,  23  S.C.R.  422. 

In  Fraser  v.  Algoma  Central  B.W.  Co.,  3  O.W.R.  104,  the 
plaintiff  was  putting  together  freight  cars  in  a  yard  and  was 
injured  as  he  alleged  by  a  defective  coupler  which  had  become 
and  remained  out  of  order  owing  to  defendants '  negligence.  The 
coupler  itself  was  of  an  approved  kind,  but  the  jury  found  that 
it  became  defective  through  the  breaking  of  a  link  in  the  chain 
by  means  of  which  the  lever  was  operated.  The  jury  found 
the  defendants  guilty  of  negligence  in  having  a  broken  link  in 
the  coupler  attachment,  and  that  there  was  no  proper  inspec- 
tion within  a  reasonable  time  before  the  accident.     Judgment 
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was  given  for  the  plaintiff,  and  the  judgment  was  affirmed  by 
a  Court  of  Appeal  (Osier  and  Maclennan,  J.J.A.,  dissenting). 

In  Durant  v.  Canadian  Pacific  R.W.  Co.,  13  O.W.R.  316 
where  a  breach  of  section  264  was  alleged  it  was  held  that  the 
plaintiff  could  not  recover  under  this  section,  the  causa  causms 
of  the  accident  being  the  negligence  of  the  person  in  charge  of 
the  engine,  and  not  the  defective  coupling  which  made  it  neces- 
sary for  the  plaintiff  to  go  in  between  the  ends  of  the  cars. 

Where  the  deceased  was  engaged  in  coupling  cars  and  was 
found  killed,  but  no  one  saw  the  accident,  the  theory  being  that 
a  load  of  lumber  on  a  car  which  he  was  coupling  had  shifted 
during  the  operation,  striking  him  on  the  head,  it  was  held  that 
the  plaintiffs  could  not  recover  as  the  cause  of  death  was  mere 
conjecture:  Farmer  v.  Grand  Trunk  R.W.  Co.,  21  O.R.  299. 

"Where  car  buffers  in  street  cars  were  of  different  kinds  so 
that  in  coupling  the  cars  the  buffers  overlapped  and  formed  no 
protection  for  the  person  making  the  coupling,  it  was  held  to  be 
a  defect  under  the  "Workmen's  Compensation  Act,  and  the  com- 
pany were  liable  to  a  person  who  had  been  injured:  Bond  v. 
Toronto  R.W.  Co.,  22  A.R.  78;  24  S.C.R.  715.  Couplers  which 
have  become  worn  out,  and  on  that  account  are  not  proper 
within  the  terms  of  the  statute,  may  in  the  case  of  an  injury 
resulting  from  such  defect,  be  a  sufficient  cause  of  action: 
Voelker  v.  Chicago,  etc.,  R.W.  Co.,  116  Fed.  R.  867.  The  sub- 
ject of  automatic  couplers  is  fully  discussed  in  this  case,  which 
was  quoted  and  the  corresponding  statute  fully  discussed  in 
Johnson  v.  Southern  Pacific  R.W.  Co.,  25  Sup.  Ct.  Reporter  158. 

Tail  Lights.  The  absence  of  tail  lights  on  a  train  moving 
backwards  may  be  evidence  of  negligence  sufficient  to  justify  a 
verdict  in  favor  of  the  plaintiff:  Canadian  Pacific  R.W.  Go.  v. 
Boisseau,  2  Can.  Ry.  Cas.  335 ;  and  where  the  light  in  front  of  a 
street  car  passing  along  a  street  on  a  dark  night  was  dim,  this 
was  admitted  as  sufficient  to  warrant  the  plaintiff  in  claiming 
that  the  defendants  were  negligent :  Ford  v.  Metropolitan  R.W. 
Co.,  2  Can.  Ry.  Cas.  187. 

The  fact  of  leaving  a  switch  near  a  highway,  neither  locked 
nor  guarded  so  that  it  could  be  shifted  by  trespassers  or  strangers 
is  evidence  of  negligence:  Green  v.  Ottawa  and  New  York  R.W. 
Co.,  27  A.R.  32. 
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265.  The  Board  may,  subject  to  the  requirements  of  the  last  f^ES^f7 
preceding  section,  upon  application,  order  that  any  apparatus  "^at  ment 
or  appliance  .specified  in  such  order  shall,  when  used  upon  thesuffloient 
train  in  the  manner  and  under  circumstances  in  such  order 
specified,  be  deemed  sufficient  compliance  with  the  provisions 

of  the  said  section:  Provided  that  the  Board  shall  not  by  such 
order  allow  any  exception  to  or  modification  of  the  require- 
ments of  the  said  section.    3  Edw.  VII.,  cap.  58,  sec.  212. 

The  concluding  clause  of  sec.  212  in  the  Act  of  1903  is  now 
sub-section  7  of  section  264. 

266.  The  oil  cups  or  other  appliances  used  for  oiling  the  oaing. 
valves  of  every  locomotive  in  use  upon  any  railway  shall  be 
such  that  no  employee  shall  be  required  to  go  outside  the  cab 

of  the  locomotive,  while  the  same  is  in  motion,  for  the  purpose 
of  oiling  such  valves.     3  Edw.  VII.,  cap.  58,  sec.  230. 

267.  Every  locomotive  engine  shall  be  equipped  and  main-  Ben  ana 
tained  with  a  bell  of  at  least  thirty  pounds  weight  and  with  a 
steam  whistle.    3  Edw.  VII.,  cap.  58,  sec.  213. 

See  notes  to  section  274,  infra. 

Uniformity  of  Construction  and  Operation  of  Boiling  Stock. 

268.  The  Board  shall  endeavor  to  provide  for  uniformity  Board  shall 

.      ■>.  .  '  provide  for. 

in  the  construction  of  rolling  stock  to  be  used  upon  ^he  railway, 
and  for  uniformity  of  rules  for  the  operation  and  running  of 
trains.    6  Edw.  VII.,  cap.  ,42,  sec.  18. 

Formerly  part  of  sub-section  2  of  section  212  in  the  Act  of 
1903. 

The  Working  of  Trains. 


Regula- 


269.  The  Board  may  make  regulations, — 

(a)  designating  the  number  of  men  to  be  employed  upon  gamier  0f 
trains-,  men- 

(6)  providing  that   coal  shall  be   used  on  all   locomotives 

Coal. 

instead  of  wood  in  any  district ;  and, 
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safety.  (c)  generally  providing  for  the  protection  of  property,  and 

the  protection,  safety,  accommodation  and  comfort  of  the  pub- 
lic, and  of  the  employees  of  the  company,  in  the  running  and 
operating  of  trains  by  the  company.  6  Edw.  VII.,  cap.  42, 
sec.  18. 

This  section  replaces  part  of  sub-section  2  of  section  212  in 
the  Act  of  1903  as  amended  by  6  Edw.  VII.,  cap.  42,  sec.  18, 
and  enlarges  the  jurisdiction  of  the  Board  by  including  in  the 
matters  regarding  which  the  Board  may  make  regulations  the 
"accommodation  and  comfort"  of  the  public  and  employees. 

Regularity        270.  All  regular  trains  shall  be  started  and  run,  as  nearly 
tim™        as  practicable,  at  regular  hours,  fixed  by  public  notice.    3  Edw. 
VII.,  cap.  58,  sec.  215. 

Delay  to  Passenger — Time  Tables.  For  passenger  business, 
time  tables  are  usually  issued,  giving  the  times  at  which  trains 
arrive  and  depart.  While  a  contract  to  carry  from  A.  to  B. 
must  without  some  condition  to  the  contrary,  be  literally  per- 
formed and  cannot  be  satisfied  by  landing  the  passenger  at  an- 
other point  near  B. :  Hobbs  v.  London,  etc.,  B.W.  Co.,  L.R.  10 
Q.B.  Ill,  yet  the  mere  issue  of  a  ticket  from  A  to  B.  apart 
from  any  conditions  in  the  time  bill,  implies  no  warranty  that 
a  train  will  start  at  the  time  at  which  the  passenger  is  led  to 
expect  it,  and  if  the  train  arrive  too  late  to  enable  him  to  make 
connections  and  complete  a  through  journey,  he  cannot  recover 
damages:  Hurst  v.  Great  Western  B.W.  Co.,  19  C.B.N.S.  310, 
and  see  Woodgate  v.  Great  Western  B.W.  Co.,  1  Times  L.R.  133, 
and  Driver  v.  London,  etc.,  B.W.  Co.,  16  Times  L.R.  293;  hut 
where  a  company  issued  time  bills  showing  connections  with 
another  line  after  they  knew  that  the  connecting  train  had 
been  discontinued,  they  were  liable,  on  the  ground  that  the  cir- 
culation of  the  time  tables  amounted  to  a  representation  on  the 
company's  part  that  there  was  a  train,  which  was  false  to  the 
knowledge  of  the  defendants  and  was  calculated  to  induce  the 
plaintiff  to  act  as  he  did:  Denton  v.  Great  Western  B.W.  Co., 
5  E.  &  B.  860.  Where  a  time  bill  announced  that  a  train  would 
arrive  at  certain  hours  and  it  did  not  arrive  then  or  within  a 
reasonable  time  thereafter,  the  plaintiff  was  held  entitled  to 
recover  nominal  damages  and  such  other  damages  of  a  pecuniary 
kind  as  he  may  really  have  sustained  as  a  direct  consenuenra  of 
the  breach  of  contract,  and  that  not  having  communicated  to 
the  defendants  his  desire  to  connect  with  another  train  and  to 
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meet  his  customers  in  another  town  he  could  not  recover  dam- 
ages for  failure  to  carry  out  his  purpose :  Hamlin  &  Great  Nor- 
thern R.W.  Co.,  1  H.  &  N.  408.  This  case  was  discussed  in 
Hurst  v.  Great  Western  R.W.  Co.,  19  C.B.N.S.  310,  and  it  was 
pointed  out  by  Willes,  J.  (page  316),  that  since  that  case  and 
the  case  of  Denton  v.  Great  Northern  R.W.  Co.  (1856),  the  rail- 
way companies  have  protected  themselves  by  inserting  in  their 
time  bills  a  notice  to  the  effect  that  they  do  not  guarantee  the 
arrival  or  departure  of  the  train  at  the  exact  time  stated  in  the 
time  table,  but  will  do  their  best  to  insure  punctuality.  In 
Briggs  v.  Grand  Trunk  R.W.  Co.,  24  TJ.C.R.  510,  where  plain- 
tiff pleaded  the  time  table  as  a  representation  of  the  arrival 
and  departure  of  a  train  on  which  he  desired  to  travel,  it  was 
held  on  demurrer  and  without  proof  of  any  such  clause  as  was 
discussed  in  the  Hurst  Case,  that  the  time  table  was  not  to  be 
taken  as  importing  a  condition  into  the  contract  and  that  it 
amounts  to  a  representation  only  and  not  to  an  integral  part 
of  the  contract.  Similarly  an  advertisement  that  a  train  runs 
from  A.  to  B.  so  as  to  correspond  with  trains  from  B.  to  C. 
is  not  a  warranty  of  punctuality,  but  a  mere  representation  of 
the  intended  arrival  of  the  trains:  Lockyer  v.  International, 
etc.,  Co.,  61  L.J.Q.B.  501.  In  a  time  table  the  defendants  stated 
that  "Every  attention  would  be  paid  to  ensure  punctuality  so 
far  as  it  is  practicable,"  but  that  they  would  not  undertake 
that  the  trains  would  arrive  or  start  at  the  time  specified.  It 
was  held  by  a  majority  of  the  Court  of  Common  Pleas  that  the 
words  quoted  imported  a  contract  to  use  due  attention  to  keep 
the  times  specified  in  the  time  bills  so  far  as  practicable  having 
regard  to  the  necessary  exigencies  of  the  traffic  and  circum- 
stances over  which  the  company  had  no  control :  Le  Blanche  v. 
London,  etc.,  R.W.  Co.,  1  C.P.D.  287.  The  case  gave  rise  to  a 
good  deal  of  discussion  amongst  the  judges  and  it  is  important 
here,  because  the  words  quoted  imposed  about  the  same  liabil- 
ity upon  the  company  under  the  contract  as  the  above  section 
imposes  on  railway  companies  in  Canada.  After  the  decision 
m  Le  Blanche  v.  London,  etc.,  R.W.  Co.,  the  railway  companies 
left  out  the  words  quoted  and  without  them  the  liability  of  a 
railway  company  for  the  statements  contained  iu  its  time  bills 
was  somewhat  modified :  Re  McCartan  v.  North  Eastern  R.W.  Co., 
54  L.J.Q.B.  441,  and  in  Driver  v.  London,  etc..  R.W.  Co.,  16 
Times  L.R.  293,  the  Court  had  to  consider  a  condition  in  a  time 
table  which  read  "The  directors  give  notice  that  the  Company 
do  not  undertake  that  the  trains  shall  start  or  arrive  at  the 
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times  specified  in  the  bills.  *  *  *  The  Company  will  not  be 
accountable  for  any  loss,  inconvenience  or  injury  which  may 
arise  from  delays  to  or  detention  of  passengers  caused  by  the 
negligence  of  the  servants  of  the  Company  or  from  any  other 
cause  whatsoever."  The  action  based  upon  this  clause  wis 
dismissed  as  no  negligence  was  shown  and  the  question  whether 
the  clause  was  sufficient  to  relieve  the  company  from  damages 
for  delay  caused  by  its  negligence  was  not  decided.  The  point 
again  came  up  in  Duckworth  v.  Lancashire,  etc.,  R.W.  Co.,  84 
L.T.N. S.  774,  where  under  a  condition  which  provided  that  the 
defendants  would  not  under  any  circumstances  be  held  re- 
sponsible for  delay  or  detention  however  occasioned  or  any  eon- 
sequences  arising  therefrom,  the  defendants  were  absolved  from 
liability  even  though  negligence  had  been  admitted.  Lord  Al- 
verstone  in  that  case  stated  that  "there  is  no  limit  to  the  con- 
ditions which  may  be  imposed  by  railway  companies  in  regard 
to  passenger  traffic."  This  appears  also  to  be  the  result  arrived 
at  in  an  article  entitled  "Delays  to  Passengers  on  Kailways," 
110  Law  Times  Journal  212,  where  the  cases  are  discussed,  but 
it  must  be  remembered  that  there  is  no  section  in  the  English 
statutes  similar  to  sec.  284,  sub-sec.  7,  post,  which,  in  certain 
cases  prohibits  railways  from  entering  into  contracts  relieving 
thorn  from  the  consequences  of  their  negligence. 

Sec.  7  of  The  Railways  and  Canal  Traffic  Act,  1854,  though 
analogous  in  some  respects,  does  not  extend  to  the  carriage  of 
passengers. 

The  provision  for  the  regularity  of  trains  being  now  em- 
bodied in  section  270  and  sub-sec.  7  of  section  284,  referring 
only  to  failure  "to  comply  with  the  requirements  of  this  sec- 
tion," it  may  be  that  the  principle  of  the  English  decisions 
would  be  applied. 

Delay  in  Delivering  Goods.  In  the  absence  of  a  special  con- 
tract, the  carrier  is  bound  to  deliver  goods  within  a  reasonable 
time  looking  at  all  the  circumstances  of  the  case;  but  he  is  not 
bound,  unless  he  agrees  to  do  so,  to  deliver  them  within  any 
certain  time  and  he  is  not  responsible  for  the  consequences  of 
delay  arising  from  causes  beyond  his  control:  Taylor  v.  Great 
Northern  B.W.  Co.,  LE.  1  C.P.  385.  In  that  case  the  delay 
arose  owing  to  an  accident  due  entirely  to  the  negligence  of 
another  company  having  running  powers  over  the  same  line. 
A  contract  to  carry  by  a  particular  train  which  usually  arrives 
at  a  certain  hour  does  not  amount  to  a  warranty  that  a  train 
will  so  arrive  even  though  the  company  has  been  informed  that 
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the  object  of  the  sender  requires  that  it  should  do  so :  Lord  v. 
Midland  R.W.  Co.,  L.R.  2  C.P.  339;  but  the  fact  that  the  train 
arrives  several  hours  after  the  proper  time  is  prima  facie  evi- 
dence of  delay  in  carrying  goods  and  requires  explanation  from 
the  company:  Roberts  v.  Midland  R.W.  Co.,  25  W.R.  323;  and 
where  defendants  carried  plaintiff's  meat  in  the  summer  by  a 
train  which  according  to  schedule,  should  have  arrived  at  its 
destination  in  two  hours,  but  instead  arrived  in  twenty-four 
hours,  this  in  the  absence  of  excuse  was  held  to  be  an  unreason- 
able delay:  Delorme  v.  Canadian  Pacific  R.W.  Co.,  11  Leg.  News 
106,  ?nd  see  Pontbriand  v.  Grand  Trunk  R.W.  Co.,  M.L.R.  3 
S  C.  61.  If  the  ordinary  course  of  conveyance  is  departed  from 
owing  to  the  negligence  of  a  servant,  this  would  be  evidence  of 
unress-nable  delay:  Wren  v.  Eastern  Counties  R.W.  Co.,  1 
L.T.N  S.  5.  And  if  delay  arises  while  goods  are  being  carried 
off  the  usual  or  prescribed  route  the  carrier  may  be  liable : 
Corby  v.  Grand  Trunk  R.W.  Co.,  6  O.W.R.  492. 

Damages  for  Delay  to  Passengers.  Where  passengers  are 
improperly  delayed  the  principle  upon  which  damages  are  al- 
lowed is  "that  if  one  person  does  not  perform  his  contract, 
the  ether  may  do  so  for  him  as  reasonably  near  as  may  be,  and 
charge  him  for  the  reasonable  expense  incurred  in  so  doing; 
and  a  proper  test  of  what  is  reasonable  in  such  cases  (as  the 
one  in  question)  is  to  consider,  whether,  according  to  the  ordin- 
ary habits  of  society,  a  person  delayed  on  his  journey  under 
circumstances  for  which  the  company  were  not  responsible  would 
have  incurred  the  expenditure  on  his  own  account :  Le  Blanche 
v.  London,  etc.,  R.W.  Co.,  1  C.P.D.  286,  and  so  a  person  who 
missed  his  connection  through  the  fault  of  defendants  in  that 
case  was  not  allowed  the  cost  of  a  special  train  by  way  of  dam- 
ages. "Where,  however,  defendants  knew  that  a  miller  was  hound 
for  the  London  Corn  Market,  and  failed  to  punctually  run  a 
train  which  was  advertised  specially  for  it,  he  was  allowed  both 
the  cost  of  a  special  train  and  damages  for  losing  his  market 
which  he  failed  to  reach  in  time :  Buckmaster  v.  Great  Eastern 
R.W.  Co.,  23  L.T.  471.  Where  the  delay  is  no  fault  of  the 
defendants  the  cost  of  a  special  train  will  not  he  allowed :  Fitz- 
gerald v.  Midland  R.W.  Co.,  34  L.T.  771 ;  Thompson  v.  Midland 
B.W.  Co.,  34  L.T.  34.  Where  a  passenger  has  been  dropped  at 
a  place  short  of  his  destination  the  cost  of  a  conveyance  to  drive 
him  home  was  allowed :  Great  Northern  R:W.  Co.  v.  Howcroft, 
21  L.J.Q.B.  178;  or  if  compelled  to  sleep  elsewhere  he  might 
recover  his  hotel  bill :  Hamlin  v.  Great  Northern  R.W.  Co.,  1  H. 

27— R.L. 
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&  N.  408 ;  and  he  may  recover  something  for  the  inconvenience 
of  having  to  walk  home :  Hobhs  v.  London,  etc.,  R.W.  Co.,  L.R, 
10  Q.B.  Ill,  or  his  wages  if  he  arrives  too  late  for  his  day's 
work:  Cook  v.  Midland  R.W.  Co.,  57  J.P.  388;  but  nothing 
for  loss  of  custom  if  he  misses  an  appointment :  Hamlin  v.  Great 
Northern  R.W.  Co.,  supra.  If  the  probable  consequence  of 
the  delay  is  to  expose  a  person  to  inclement  weather,  and  he 
catches  cold  and  incurs  medical  expenses,  damages  for  these 
consequences  will  be  allowed :  Hooos  v.  London,  etc.,  R.W.  Co., 
supra;  commented  on  and  discussed  McMahon  v.  Field,  7  Q.B. 
D.  591 ;  Toronto  R.W.  Co.  v.  Grinsted,  24  S.C.E.  570. 

Damages  for  Delay  to  Goods.  In  this  as  in  all  other  cases 
the  damages  recoverable  must  be  such  as  might  reasonably  be 
expected  to  flow  from  a  breach  of  the  contract  to  carry  in  due 
time,,  and  unless  it  is  shewn  that  the  carrier  knew  of  any  special 
consequences  which  would  flow  from  delay,  they  cannot  be 
compelled  to  pay  any  unusual  damages :  Hadley  v.  Baxendale, 
9  Exch.  341 ;  and  where  goods  intended  for  market  are  delayed, 
the  proper  measure  of  damages  is  the  difference  in  market  price 
at  the  time  when  they  should  have  arrived  and  the  time  when 
they  actually  arrived,  and,  if  in  addition,  they  suffered  deter- 
ioration on  account  of  the  delay,  damages  for  that  can  also  be 
recovered :  Collard  v.  South  Eastern  R.W.  Co.,  7  H.  &  N.  79. 
Where  cloth  intended  for  a  cap  manufacturer  was  delayed  a 
month  on  the  road  and  the  season  for  selling  such  caps  had 
expired,  the  plaintiff  was  allowed  as  damages  the  diminution 
in  the  value  of  the  cloth  on  account  of  the  loss  of  season,  but 
not  the  loss  of  anticipated  profits,  nor  the  expenses  of  travellers 
despatched  to  sell  the  caps  in  expectation  of  the  goods  arriv- 
ing in  due  time:  Wilson  v.  Lancashire,  etc.,  R.W.  Co.,  9  C.B. 
N.S.  633.  In  Great  Western  R.W.  Co.  v.  Redmayne,  L.R.  1 
C.P.  29,  a  traveller  was  sent  to  Cardiff  to  sell  goods  which  were 
delayed  until  after  he  had  left,  the  shipper  sued  for  loss  of  pro- 
fits, whieh  he  woidd  have  made  on  sales  by  his  traveller,  but 
such  damages  were  considered  too  remote,  as  the  carriers  were 
not  aWare  of  the  purpose  for  which  they  had  been  shipped;  and 
a  traveller  who  spent  three  days  awaiting  goods  which  were  de- 
layed was  not  allowed  his  travelling  expenses  during  that  per- 
iod: WoOdger  v.  Great  Western  R.W.  Co.,  L.R.  2  C.P.  318.  In 
the  case  of  an  article  delivered  to  defendants  and  not  forth- 
coming, it  was  held  that  plaintiff  could  only  recover  the  value  of 
the  article  and  not  loss  of  profits  or  the  wages  of  workmen  em- 
ployed upon  a  building  intended  to  receive  it :    Ruthven  v.  Great 
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Western  B.W.  Co.,  18  U.C.C.P.  316.  Where  butter  has  been 
detained  until  a  short  time  before  the  trial  and  a  tender  then 
made,  the  plaintiff  was  allowed  as  damages  the  whole  value 
of  the  property  and  not  merely  the  difference  between  the  value 
at  the  time  of  detention  and  its  value  when  tendered,  because, 
under  the  special  circumstances  of  that  case,  the  tender  was 
wholly  illusory:  Brill  v.  Grand  Trunk  B.W.  Co.,  20  U.C.C.P. 
440. 


271.  Every  company,  upon  whose  railway  there  is  a  tele-^jjjj" 
graph  line  in  operation  shall  have  a  blackboard  put  upon  the 
outside  of  the  station  house,  over  the  platform  of  the  station,  At 

in  some  conspicuous  place  at  each  station  of  such  company  atstatl0ns- 
which  there  is  a  telegraph  office;  and  when  any  passenger 
train  is  overdue  at  any  such  station,  according  to  the  time- trains, 
table  of  such  company,  the  station  agent  or  person  in  charge 
at  such  station,  shall  write,  or  cause  to  be  written,  with  white 
chalk  on  such  blackboard,  a  notice  stating,  to  the  best  of  his 
knowledge  and  belief,  the  time  when  such  overdue  train  may  be 
expected  to  reach  such  station. 

2.  If  there  is  any  further  change  in  the  expected  time  of  Mem. 
arrival  the  station  agent  or  person  in  charge  of  the  station  shall 
write,  or  cause  to  be  written  on  the  blackboard  in  like  man- 
ner, a  fresh  notice  stating,  to  the  best  of  his  knowledge  and 
belief,  the  time  when  such  overdue  train  may  then  be  expected 

to  reach  such  station. 

3.  Such  notice  shall,  in  the  province  of  Quebec,  be  written  ^°|lisn 
in  the  English  and  French  languages,  and,  in  the  other  pro-Frcnch- 
vinces,  in  English.     3  Edw.  VII.,  cap.  58,  sec.  231. 

The  penalty  for  breach  of  the  provisions  of  this  section  is 
now  to  be  found  in  section  395. 

272.  No  passenger  train  shall  have  any  freight,  merchandise  pSenge?1 
or  lumber  car  in  the  rear  of  any  passenger  car  in  which  any  cara- 
passenger  is  carried.    3  Edw.  VII.,  cap.  58,  see.  219. 

Same  as  the  first  part  of  section  219  of  the  Act  of  1903, 
which  was  taken  from  section  245  of  the  Act  of  1888 ;  that  sec- 
tion read,  "no  baggage,   freight,   merchandise   or  lumber  cars 
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shall  be  placed  in  rear  of  the  passenger  cars."  As  now  en- 
acted, there  is  nothing  to  prevent  a  train  being  made  up  with 
a  baggage  car  in  the  middle,  the  rear,  or  elsewhere.  The  sec- 
tion, of  course,  is  aimed  at  mixed  trains,  in  which  both  pas- 
senger and  freight  cars  appear. 

The  penalty  for  violation  of  this  section  is  to  be  found  in 
section  387  provides  that  "every  officer  or  employee  of  any 
company,  who  directs  or  knowingly  permits  any  freight,  mer- 
chandise or  lumber  car  to  be  placed  in  the  rear  of  any  pas- 
senger car,  in  which  any  passenger  is  carried  is  guilty  of  an 
indictable  offence." 

stop  aft to  273.  When  any   railway   passes  over   any   navigable  water, 

Males.  or  canal,  by  means  of  a  draw  or  swing  bridge  which  is  subject 
to  be  opened  for  navigation,  every  train  shall,  before  coming  on 
or  crossing  over  such  bridge,  be  brought  to  a  full  stop,  and 
shall  not  thereafter  proceed  until  a  proper  sigDal  has  been 
given  for  that  purpose. 

exempt™7  ^.  Wherever  there  is  adopted  or  in  use  on  any  railway,  at 
any  such  bridge,  an  interlocking  switch  and  signal  system  or 
other  device  which,  in  ,the  opinion  of  the  Board,  renders  it  safe 
to  permit  engines  and  trains  to  pass  over  such  bridge  without 
being  brought  to  a  stop,  the  Board  may,  by  order,  permit 
engines  ,and  trains  to  pass  over  such  bridge  without  stopping, 
under  such  regulations  as  to  speed  and  other  matters,  as  the 
Board  deems  proper.    3  Edw.  VII.,  cap.  58,  sec.  223. 

This  is  the  same  as  section  223  of  the  Act  of  1903  omitting 
the  penalty  clauses  which  are  now  contained  in  sections  389  and 
390. 

By  the  Act  of  1888  trains  were  compelled  to  stop  for  one 
minute  before  crossing  a  swing  bridge.  It  is  now  provided 
that  they  must  stop  and  not  proceed  until  a  proper  signal  has 
been  given. 

The  introduction  of  interlocking  and  derailing  devices  rend- 
ered possible  the  enactment  of  55-56  Vic,  cap.  27,  sec.  7,  and 
this  now  appears  with  certain  changes,  as  sub-section  2  of  this 
section.  Section  230,  ante,  provides  that  no  railway  company 
shall  obstruct  navigable  waters  and  therefore  where  they  cross 
such  waters  swing  or  draw  bridges  are  necessary,  and  the 
above  section  becomes  applicable. 
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274.  "When  any  train   is    approaching  a   highway   crossing  ^!ofbe11 
at  rail  level  the  engine  whistle  shall  be  sounded  at  least  eighty  whlstle- 
rods  before  reaching  such  crossing,  and  the  bell  shall  be  rung 
continuously  from  the  time  of  the  sounding  of  the  whistle  until 
the  engine  has  crossed  such  highway. 

2.  This  section  shall  not  apply  to  trains  approaching  such  Exceptlon' 
crossing  within  the  limits  of  cities  or  towns  where  municipal 
by-laws  are  in  force  prohibiting  such  sounding  of  the  whistle 
and  ringing  of  the  bell.    3  Edw.  VII.,  cap.  58,  sec.  224. 

This  is  section  224  of  the  Act  of  1903  somewhat  rearranged. 
Sub-section  2  formerly  appeared  in  a  parenthesis  in  the  first  sub- 
section thus, —  (except  within  the  limits  of  cities  or  towns  where 
the  municipal  authority  may  pass  by-laws  prohibiting  the  same ) . 

In  the  Act  of  1888  this  section  read :  ' '  The  bell,  with  which 
the  engine  is  furnished,  shall  be  rung,  or  the  whistle  sounded, 
at  the  distance  of  at  least  eighty  rods  from  every  place  at  which 
the  railway  crosses  any  highway,  and  be  kept  ringing  or  be 
sounded  at  short  intervals,  until  the  engine  has  crossed  such 
highway." 

Provision  was  first  made  in  the  Act  of  1903  for  cities  or 
towns  passing  by-laws  prohibiting  whistling  within  their  limits. 
Such  by-laws  have  frequently  been  passed ;  but  as  the  provision 
of  the  Act  of  1888  required  the  use  of  whistles  without  exception 
it  was  difficult  to  set  up  a  municipal  ordinance  in  contravention 
of  the  express  provisions  of  a  statute  having  sole  power  to  legis- 
late for  Federal  railways.  TJnder  that  statute  also  the  bell  was 
required  to  be  rung  or  the  whistle  sounded ;  whereas,  under  the 
present  Act  both  signals  are  required,  though  both  need  not  be 
continuously  employed  until  the  crossing  has  been  reached. 

Section  267  requires  every  locomotive  to  be  equipped  with  a 
bell  weighing  at  least  thirty  pounds. 

Signals  at  Common  Law.  The  section  now  under  considera- 
tion is  the  foundation  for  most  of  the  actions  for  damages  suf- 
fered from  collision  with  trains  at  highway  crossings  but  a 
question  arises  whether  the  company  must  apart  from  statute 
furnish  protection  by  signals  or  otherwise  at  crossings  which  a 
jury  should  consider  peculiarly  dangerous.  In  other  words  there 
may  be  a  liability  at  common  law  apart  from  any  question  of 
failure  to  give  the  statutory  warnings.  For  instance,  in  Bollin- 
ger v.  Canadian  Pacific  B.W.  Co.,  20  A.R.  244,  the  late    Sir 
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George  Burton  stated  that  though  there  was  no  duty  on  the  part 
of  the  railway  company  to  give  the  statutory  warnings  while 
shunting,  they  had  no  right  to  lay  sidings  across  a  highway 
and  that  an  accident  having  occurred  on  a  siding  where  it 
crossed  a  street,  the  railway  company  was  liable  on  the  ground 
that  there  was  an  unauthorized  use  of  the  public  highway. 
This  was  a  dissenting  judgment,  and  may  not  be  a  correct  view 
of  the  law  (see  21  Canadian  Law  Times  at  p.  477),  but  it  illus- 
trates the  point  that  there  may  be  a  liability  apart  from  statute. 
In  Lett  v.  St.  Lawrence  and  Ottawa  R.W.  Co.,  1  O.K.  545,  the 
jury  found  that  the  scene  of  the  accident  was  an  unusually  dan- 
gerous crossing,  and  that  in  addition  to  a  failure  to  give  the 
statutory  signals,  there  was  not  a  man  on  the  rear  end  of  the  ear, 
which  was  moving  reversely,  and  that  there  was  not  a  sufficient 
signboard.  A  verdict  was  given  for  the  plaintiffs.  This  verdict 
was  objected  to  on  the  ground  that  other  requirements  than  those 
prescribed  by  the  statute  were  exacted,  but  the  verdict  was  sus- 
tained. The  case  is  also  reported  in  11  A.E.  1  and  11  S.C.E. 
422,  but  the  judgments  there  were  directed  to  the  question  of 
damages  only.  The  principle  of  the  case  was,  however,  relied  on 
in  Henderson  v.  Canada  Atlantic  R.W.  Co.,  25  A.K.  437  and  29 
S.C.R.  632,  and  Sir  Henry  Strong,  at  p.  636  of  the  report,  says: 
' '  Further,  I  think  it  right  to  say  that  on  this  evidence  (that  the 
bell  did  not  ring,  that  the  speed  was  over  six  miles  an  hour,  and 
that  a  flagman  stationed  there  did  not  give  warning)  we  should 
be  justified  in  holding  that  there  was  common  law  negligence,  as 
in  the  case  of  St.  Lawrence  and  Ottawa  R.W.  Co.  v.  Lett,"  in  11 
S.C.R.  422,  and  Gwynne,  J.,  in  his  judgment  on  the  same  page, 
says :  "  I  am  of  opinion  that  if  the  ringing  of  the  bell  would  pre- 
vent an  accident  to  a  person  crossing  the  highway  there  is  an 
obligation  at  common  law  to  ring  it. ' ' 

It  was  also  decided  in  the  Henderson  case  that  the  statutory 
warnings  apply  as  well  to  shunting  operations  and  other  tem- 
porary movements  of  traffic,  as  to  a  train  running  on  the  main 
line.  In  a  case  where  shunting  was  being  done  in  a  town, 
where  the  jury  found  that  the  railway  company  was  guilty  of 
negligence,  and  that  a  man  should  have  been  stationed  on  the 
highway  to  warn  the  public,  a  verdict  for  the  plaintiff  was  up- 
held :  Lake  Erie  and  Detroit  R.W.  Co.  v.  Barclay,  30  S.C.R.  360. 
The  same  rule  has  been  adopted  in  the  United  States:  Pennsyl- 
vania R.W.  Co.  v.  Miller,  99  Federal  Reporter  529,  but  there  is 
judicial  authority  to  the  contrary  in  England:  See  StuUey  v. 
London  and  North  Western  R.W.  Co.,  L.R.  1  Ex.  13,  and  Mr. 
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Justice  Patterson  in  Canadian  Pacific  B.W.  Co.  v.  Fleming,  22 
S.C.R.  44,  quotes  this  case  with  approval  and  says:  "The  Legis- 
lature having  prescribed  the  precaution  to  be  taken  at  level 
crossings,  we  have  no  right  to  hold  those  precautions  insufficient 
and  to  throw  it  open  to  the  jury  on  every  trial  to  find  ex  post 
facto  that  something  more  ought  to  have  been  done  in  the  case 
that  for  the  moment  excites  their  sympathy."  This  remark 
appears  in  a  dissenting  judgment,  and  differs  from  the  later 
Henderson  and  Barclay  Cases,  and  the  effect  of  the  Stubley  and 
similar  English  cases  may  perhaps  be  weakened  by  Smith  v. 
South  Eastern  B.W.  Co.  (1896),  1  Q.B.  178.  The  ease  of  Girou- 
ard  v.  Canadian  Pacific  B.W.  Co.,  reported  1  Can.  Ry.  Cas.  343, 
lays  down  the  rule  in  Quebec  that  where  there  is  a  large  amount 
of  traffic  at  a  crossing,  additional  precautions  must  be  taken  to 
protect  the  public,  and  in  Bonneville  v.  Grand  Trunk  B.W.  Co., 
1  O.W.R.  304,  and  Moyer  v.  Grand  Trunk  B.W.  Co.,  3  Can.  Ry. 
Cas.  1,  the  same  principle  is  again  enunciated  for  Ontario. 
"Where  a  siding  extending  across  a  highway  is  particularly  dan- 
gerous, and  shunting  is  being  done  upon  it,  a  Divisional  Court 
held  that,  apart  from  statute,  there  is  a  duty  cast  upon  rail- 
ways to  take  reasonable  precautions  at  dangerous  points,  to  avoid 
accident :  Smith  v.  St.  Catharines,  etc.,  B.W.  Co.,  4  Can.  Ry.  Cas. 
220.  Some  remarks  of  the  judges  of  the  Supreme  Court  in  Grand 
Trunk  B.W.  Co.  v.  McKay,  3  Can.  Ry.  Cas.  52,  when  dealing 
with  a  later  section  (sec.  275,  infra),  seem  to  point,  however,  to 
a  different  conclusion  The  subject  is  dealt  with,  however,  in  the 
notes  to  that  section. 

When  Signals  Bequired.  All  persons  rightfully  upon  the 
railway  track  as  well  as  upon  the  highway  crossing  next  to  the 
coming  train,  are  entitled  to  the  benefit  of  the  provisions  of  sec- 
tion 256.  These  statutory  warnings  are  not  required  where  there 
is  a  mere  way  and  not  a  public  highway:  Bennett  v.  Grand 
Trunk  B.W.  Co.,  3  O.R.  446 ;  Anderson  v.  Grand  Trunk  B.W. 
Co.,  27  O.R.  414,  24  A.R.  672,  28  S.C.R.  541,  and  the  word  "high- 
way" used  in  this  section  was  defined,  in  Boyle  v.  Canadian 
Northern  B.W.  Co.,  3  Can.  Ry.  Cas.  4,  to  be  a  public  highway 
which  is  so  as  of  right;  and  there  is  no  statutory  duty  to  give 
the  signals  for  a  mere  trail,  though  if  persons  using  it  cross  the 
railway  tracks  with  the  consent,  express  or  implied  of  the  rail- 
way, it  is  probably  the  latter 's  duty  at  common  law  to  give 
such  signals  as  will  be  necessary  for  their  protection.  Neither 
does  the  statute  apply  to  a  street  marked  out  on  a  plan 
and  registered,  but  fenced  in -with  other  land  and  used  for  past- 
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ure :  Shoebrink  v.  Canada  Atlantic  li.W.  Co.,  16  O.R.  515.  Simil- 
arly there  is  no  duty  to  give  the  statutory  signals  or  to  take 
special  precautions  in  approaching  or  passing  a  siding:  Van 
Wart  v.  New  Brunswick  B.W.  Co.,  27  N.B.R.  59,  17  S.C.R.  35, 
and  where  the  fact  that  the  signals  were  not  given  did  not  con- 
tribute to  the  accident,  there  can  be  no  recovery,  as  in  the  Shoe- 
brink  case,  where  a  boy  was  sitting  on  a  fence  adjoining  a  rail- 
way and  at  a  highway,  and  slipped  off  and  was  caught  in  a  pas- 
sing train,  owing  to  a  fright  caused  by  the  train  giving  a  sudden 
jerk  when  passing  him. 

And  see  also  Hanna  v.  Canadian  Pacific  B.W.  Co.,  7  Can. 
Ry.  Cas.  392,  where  it  appeared  that  the  injured  person  had 
seen  the  train  approaching  and  attempted  to  cross  the  track  in 
front  of  it. 

The  right  to  recover,  however,  is  not  limited  to  cases  of  actual 
collision,  and  where  a  horse  was  frightened  and  ran  away,  ow- 
ing to  the  approach  of  a  train  which  had  not  whistled,  the  occu- 
pants of  the  rig  were  entitled  to  recover :  Bosenberger  v.  Grand 
Trunk  B.W.  Co.,  32  U.C.C.P.  349,  8  A.R.  482,  9  S.C.R.  311;  and 
see  Bobertson  v.  Halifax  Coal  Co.,  20  N.S.R.  517,  and  Sibbald 
v.  Grand  Trunk  B.W.  Co.,  19  O.R.  164,  18  A.R.  184,  20  S.C.R. 
259 ;  Victorian  Bauway  Commissioners  v.  Coultas,  13  A.C.  222. 
The  mere  fact  that  an  automatic  bell  is  on  the  engine  and  that  it 
was  in  good  order  when  leaving  the  last  station  is  not  sufficient 
to  satisfy  the  statute  when  there  is  positive  evidence  that  it  was 
not  ringing  on  approaching  the  crossing  where  the  accident 
occurred :  Wilton  v.  Northern  B.W.  Co.,  5  O.R.  490. 

Evidence  that  witnesses  did  not  hear  the  signals  given  is  not 
sufficient  unless  accompanied  by  a  statement  that  they  could  have 
heard  them  if  given :  Ellis  v.  Great  Western  B.W.  Co.,  L.R.  9 
C.P.  551. 

An  action  for  damages  caused  through  the  failure  to  give 
signals  is  damage  done  by  reason  of  the  railway,  and  must  be 
brought  within  one  year  from  its  occurrence  under  section  306, 
infra-.  Browne  v.  Brockville  and  Ottawa  B.W.  Co.,  20  U.C.R. 
202.         ,     . 

"Where  there  is  evidence  that  the  statutory  signals  were  not 
given,  but  no  evidence  of  the  conduct  of  deceased  just  before 
the  accident,  the  railway  company  is  liable  if  it  fails  to  prove 
affirmatively  that  the  deceased  was  guilty  of  contributory  negli- 
gence: Johnson  v.  Grand  Trunk  B.W.  Co.,  25  O.R.  64,  21  A.R. 
408 ;  but  where  contributory  negligence  is  proved  the  plaintiff 
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cannot  recover,  even  though  no  signals  were  given :  Winckler  v. 
Great  Western  B.W.  Co.,  18  U.C.C.P.  250 ;  Boggs  v.  Great  West- 
ern B.W.  Co.,  23  "U.C.C.P.  573,  and  this  last  case  decides  that 
where  plaintiff's  son  was  driving,  and  the  contributory  negli- 
gence was  that  of  the  driver,  the  plaintiff  cannot  recover,  and 
it  is  the  duty  of  a  person  driving  across  a  railway  track  to  use 
care  and  precaution  to  see  whether  a  train  is  approaching,  and 
if  he  does  not  look  when  he  could  have  seen  along  the  track  for 
some  distance  if  he  did,  he  cannot  succeed:  Johnston  v.  North- 
ern B.W.  Co.,  34  U.C.R.  432;  Weir  v.  Canadian  Pacific  B.W. 
Co.,  16  A.R.  100.  The  Boggs  case  would  probably  now  be  de- 
cided differently  since  the  decision  in  Mills  v.  Armstrong,  13 
A.C.  1,  overruling  Thorogood  v.  Bryan,  8  C.B.  115. 

In  Moir  v.  Canadian  Pacific  B.W.  Co.,  7  Can.  Ry.  Cas.  380, 
the  defendants  were  held  not  liable  despite  a  finding  by  the 
jury  that  the  signals  were  not  given,  where  it  appeared  that  the 
boy  who  was  killed  was  running  down  the  hill  upon  the  high- 
way and  being  unable  to  stop,  had  run  into  the  last  car  on  the 
train. 

The  Pennsylvania  rule  of  "stop,  look  and  listen"  at  a  high- 
way is  not  in  force  in  Ontario,  and  the  question  of  contributory 
negligence  is  one  depending  upon  the  facts  in  each  case :  Bollin- 
ger v.  Canadian  Pacific  B.W.  Co.,  21  O.R.  705,  affirmed  20  A.R. 
244. 

In  Wabash  B.B.  Co.  v.  Misener,  6  Can.  Ry.  Cas.  70  and  Grand 
Trunk  B.W.  Co.  v.  Sims,  8  Can.  Ry.  Cas.  61,  the  rule  is  laid 
down  that  persons  passing  or  attempting  to  pass  over  a  level  rail- 
way crossing  must  act  as  reasonable  and  sentient  beings,  and, 
unless  excused  by  special  circumstances,  must  look  before  attemp- 
ting to  cross  to  see  whether  they  can  do  so  with  safety.  But  all 
the  circumstances  are  to  be  considered  in  determining  whether 
or  not  the  plaintiff  has  been  guilty  of  contributory  negligence : 
Champagne  v.  Grand  Trunk  B.W.  Co.,  4  Can.  Ry.  Cas.  207. 

In  Blake  v.  Canadian  Pacific  B.W.  Co.,  17  O.R.  177,  Gait, 
C.J.,  held  that  the  plaintiff  not  having  looked  for  a  train  while 
crossing,  he  could  not  recover,  while  Rose  J.,  differed  from  him, 
and  MacMahon  J.,  expressed  no  opinion  on  this  point.  Weir 
v.  Canadian  Pacific  B.W.  Co.,  supra,  was  discussed  and  explain- 
ed by  Rose,  J.,  in  his  judgment  in  this  case.  Even  though  cars 
are  in  the  way  and  obstruct  the  view,  the  person  injured  may  be 
guilty  of  contributory  negligence :  Filiatrault  v.  Canadian 
Pacific  B.W.  Co.,  Q.R.  18  S.C.  491.  As  stated  by  Osier,  J.A., 
in  Vallee  v.  Grand  Trunk  B.W.  Co.,  1  Can.  Ry.  Cas.  338,  "where 
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the  facts  or  the  proper  inferences  from  the  facts  are  in  dispute 
the  question  of  contributory  negligence  is  for  the  jury "' 
See  also :  Miller  v.  Grand  Trunk  R.W.  Co.,  25  U.C.C.P.  389-  WU- 
ion  v.  Northern  R.W.  Co.,  5  O.R.  490;  Peart  v.  Grand  Trunk 
R.W.  Co.,  10  O.L.R.  753 ;  Beckett  v.  Grand  Trunk  RW  Co 
13  A.R.  174,  16  S.C.R.  713.  '      "' 

The  general  subject  of  contributory  negligence  is  discussed 
in  the  notes  preceding  section  264. 

Rate  of  275.  No  train  shall  pass  in  or  through  any  thickly  peopled 

unfenoed    portion  of  any  city,  town  or  village,  at  a  speed  greater  than  ten 

portions  oi 

cities.;  miles  an  hour,  unless  the  track  is  fenced  or  properly  protected 
in  the  manner  prescribed  by  this  Act,  or  unless  permission  is 
given  by  some  regulation  or  order  of  the  Board. 

uSSt may  2.  The  Board  may  limit  such  speed  in  any  ease  to  any  rate 
which  it  deems  expedient.    3  Edw.  VII.  c.  58,  s.  227. 

speed°at  3.  Subject  to  the  provisions  of  subsection  4  of  this  section, 

crossfn|s    no  train  shall  pass  over  any  highway  crossing  at  rail  level  in  any 

townTand  thickly  peopled  portion  of  any  city,  town  or  village  at  a  greater 

villages.     Spee(j  than  ten  miles  an  hour,  unless  such  crossing  is  constructed 

and  thereafter  maintained  and  protected  in  accordance  with  the 

orders,  regulations  and  directions  specially  issued  by  the  Railway 

Committee  of  the  Privy  Council  or  of  the  Board  in  force  with 

respect  to  such  crossing,  or  unless  permission  is  given  by  some 

regulation  or  order  of  the  Board.     The  Board  may  from  time 

to  time  fix  the  speed  in  any  case  at  any  rate  that  it  deems  proper. 

speeVat  4.  No  train   shall  pass  over    any   highway   crossing  at  rail 

crossings,  level  at  a  greater  speed  than  ten  miles  an  hour,  if  at  such  crossing 
an  accident  has  happened  subsequent  to  the  first  day  of  January, 
nineteen  hundred  and  five,  by  a  moving  train  causing  bodily 
injury  or  death  to  a  person  using  such  crossing,  unless  and  until 
such  crossing  is  protected  to  the  satisfaction  of  the  Board;  and 
no  train  shall  pass  over  any  highway  crossing  at  rail  level  at  a 
greater  speed  than  ten  miles  an  hour  in  respect  of  which  crossing 
an  order  of  the  Board  has  been  made  to  provide  protection  for 
the  safety  and  convenience  of  the  public  and  which  order  has 
not  been  complied  with. 
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5.  The  company  shall  have  until  the  first  day  of  January,  Time  for 
one  thousand  nine  hundred  and  ten,  to  comply  with  the  provi-  w°tLPAct!oe 
sions  of  sub-section  3  of  this  section."    8-9  Bdw.  VII.  c.  32,  s.  13. 

Sub-sections  3,  4  and  5  are  new,  having  been  enacted  by  8-9 
Edw.  VII.  chap.  32.  The  first  and  second  sub-sections  are  the 
same  as  section  227  of  the  Act  of  1903.  The  words  "and  five" 
in  sub-sec.  4  were  added  by  9  and  10  Edw.  VII.  c.  50,  s.  15. 

As  will  readily  be  seen  the  added  sub-sections  effect  an 
important  change  in  the  law,  the  rate  of  speed  over  highway 
crossings  in  a  thickly  peopled  portion  of  a  city,  town,  or  vil- 
lage, being  limited  to  ten  miles  an  hour  unless  the  crossing  is 
protected  or  unless  permission  is  given  by  the  Board.  In  the 
case  of  any  crossing  at  which  an  accident  has  happened  since  1st 
January,  1905,  causing  bodily  injury,  the  alternative  of  obtain- 
ing the  permission  of  the  Board  is  not  expressly  given,  and  it  is 
to  be  noted  that  this  sub-section  is  not  confined  in  its  applica- 
tion to  crossings  in  cities,  towns,  and  villages. 

Under  the  section  in  the  Act  of  1888  corresponding  to  sub- 
section 1  of  this  section  there  was  much  discussion  as  to 
whether,  (1)  Railways  were  required  to  erect  gates  or  fences 
across  highways  in  the  thickly  peopled  parts  of  cities,  towns  or 
villages  and  (2)  "Whether  a  jury  might  find  that,  even  though 
statutory  requirements  had  been  fulfilled,  the  dangerous  char- 
acter of  the  crossing  required  additional  precautions.  In 
Grand  Trunk  R.W.  Co.  v.  McKay,  3  Can.  Ry.  Cas.  52,  it  was 
held,  reversing  the  Court  of  Appeal  for  Ontario,  that  gates 
need  not  be  erected  and  that  it  was  for  the  Railway  Committee 
and  not  for  a  jury  to  prescribe  other  precautions  than  those 
provided  expressly  by  the  statute.  The  subject  was  elaborately 
reviewed  by  the  Superior  Court  of  Quebec,  in  Tanguay  v.  Grand 
Trunk  R.W.  Co.,  3  Can.  Ry.  Cas.  13,  although  no  definite  deci- 
sion on  the  point  was  reached  and  it  has  also  been  dealt  with, 
in  the  notes  to  these  cases  in  3  Can.  Ry.  Cas.  59,  where  a  history 
of  the  legislation  on  this  subject  appears.  The  case  of  Gerard 
v.  Quebec,  etc.,  R.W.  Co.,  Q.R.  25  S.C.  245,  appears  to  be  out 
of  harmony  with  these  decisions  and  an  appeal  to  the  Court  of 
King's  Bench  is  pending.  In  Tabb  v.  Grand  Trunk  R.W.  Co., 
4  Can.  Ry.  Cas.  1  (8  O.L.R.  203),  and  Potvin  v.  Canadian  Pacific 
R.W.  Co.,  ib.,  8,  where  infants  had  got  upon  the  track  owing  to  a 
failure  to  fence,  the  Courts  decided  that  there  had  been  a  clear 
breach  of  this  provision,  and  a  verdict  against  the  defendants 
was  upheld.  "Where  it  is  not  proved  that  the  accident  happened 
in  a  "thickly  peopled"  part  of  the  town,  and  no  order  of  the 
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Railway  Committee  is  produced  requiring  the  erection  of  gates 
a  railway  company  is  not  liable  for  an  accident  happening  when 
its  train  is  travelling  at  the  normal  rate  of  twelve  miles  an  hour- 
Filiatrault  v.  Canadian  Pacific  R.W.  Co.,  Q.R.  18  S.C.  491. 

Too  great  a  rate  of  speed  may  be  a  ground  of  negligence: 
Connell  v.  The  Queen,  5  Ex.  C.R.  74,  but  it  must  be  borne  in 
mind  that  railway  trains  are  intended  to  run  fast,  and  "no 
rate  of  speed  at  which  a  railway  train  is  run  is  negligence  per 
se  in  the  absence  of  a  statute  regulating  the  rate  of  speed  : 
Wasson  v.  McCook,  80  Mo.  A.R.  483  at  p.  489 ;  and  the  mere 
fact  that  a  train  exceeds  the  time-table  rate  of  speed  is  not  in 
itself  evidence  of  negligence :  Colpitis  v.  The  Queen,  6  Ex.  C.R. 
254;  nor  the  fact  that  a  train  is  running  behind  its  schedule 
time:  Hanley  v.  Michigan  Central  R.W.  Co.,  6  Can.  Ry.  Cas 
240,  13  O.L.R.  560. 

carsmo°T-  276.  Whenever  in  any  city,  town  or  village,  any  train  is 

l^lndties6"  passing  over  or  along  a  highway  at  rail  level,  and  is  not  headed 
by  .an  engine  moving  forward  in  the  ordinary  manner,  the 
company  shall  station  on  that  part  of  the  train,  or  of  the  .tender 
if  that  is  in  front,  which  is  then  foremost,  a  person  who  shall 
warn  persons  standing  on,  or  crossing,  or  about  to  cross  the 
track  of  such  railway.    3  Edw.  VII.,  cap.  58,  sec.  228. 

movtagg  °f  2.  The  Board,  upon  the  application  of  any  company  or 
person,  shall  have  power  to  order  that  this  section  shall  not 
apply  to  any  particular  trains  or  classes  of  trains,  or  to  trains 
running  on  any  specified  portions  of  the  railway  of  the  company: 
Provided  that  no  such  order  shall  be  made  with  respect  to  trains 
engaged  in  shunting  or  switching,  or  in  yard  or  terminal  move- 
ments.   9  and  10  Edw.  VII.,  cap.  50,  sec.  7. 

With  a  slight  rearrangement  of  the  wording  sub-section  1 
is  the  same  as  section  228  of  the  Act  of  1903.  The  words 
"over  or  along  a  highway  at  rail  level"  were  first  introduced 
in  that  Act.  In  the  Act  of  1888  and  amending  Act  55-56 
Vic,  cap.  27,  sec.  9,  the  section  read  "whenever  any  train 
of  cars  is  moving  reversely  in  any  city,  town  or  village."  Be- 
fore this  change  the  section  applied  to  shunting  operations,  and 
as  well  for  the  protection  of  employees  in  railway  yards  as  of 
the  public.  See  Bennett  v.  Grand  Trunk  R.W.  Co.,  3  O.R.  446, 
Canadian  Pacific  R.W.  Co.  v.  Boisseau,  2  Can.  Ry.  Cas.  335, 


trains. 


Proyiso. 
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McMullin  v.  Nova  Scotia  Steel  and  Coal  Co.,  7  Can.  Ry.  Cas. 
198  (39  S.C.R.  593).  But  as  now  framed  the  section  seems 
intended  to  cover  only  cases  where  a  train  is  moving  over  or 
along  a  highway  at  rail  level:  Burley  v.  Grand  Trunk  B.W.  Co., 
10  O.W.R.  857 ;  though  the  duty  imposed  by  it  is  still  owed  to  an 
employee  injured  by  a  train  crossing  a  highway:  Lamond  v. 
Grand  Trunk  B.W.  Co.,  7  Can.  Ry.  Cas.  401  (16  O.L.R.  365). 
The  expression  "train"  was  in  the  earlier  Act  "train  of 
cars"  and  this  was  held  to  include  an  engine  and  tender:  Hol- 
linger  v.  Canadian  Pacific  B.W.  Co.,  21  O.R.  705,  20  A.R.  244, 
and  now  by  section  2,  sub-section  32,  a  train  includes  "any 
engine,  or  locomotive  or  other  rolling  stock."  A  breach  of 
this  section  confers  a  right  of  action  upon  any  one  injured 
thereby:  Hollinger  v.  Canadian  Pacific  B.W.  Co.,  supra,  but  a 
breach  of  the  section  does  not  excuse  plaintiff's  contributory 
negligence:  Casey  v.  Canadian  Pacific  B.W.  Co.,  15  O.R.  574, 
and  where  a  train  was  backing  down  without  a  lookout  man  in 
a  yard,  and  deceased  sprang  upon  the  track  to  save  a  woman  who 
did  not  see  it  approaching,  his  representatives  could  not  recover 
because  though  his  action  was  praiseworthy,  death  was  due  to 
his  own  act :  Anderson  v.  Northern  B.W.  Co.,  25  U.C.C.P.  301. 
This  section  is  not  complied  with  by  having  a  man  on  the  wrong 
end  of  the  last  car  where  he  cannot  see  persons  approaching: 
Levoy  v.  Midland  B.W.  Co.,  3  O.R.  623,  and  additional  precau- 
tions may  be  required  when  cars  are  being  shunted  in  a  danger- 
ous place:  Lett  v.  St.  Lawrence  B.W.  Co.,  1  O.R.  545;  Lake 
Erie,  etc.,  B.W.  Co.  v.  Barclay,  30  S.C.R.  360. 

Precautions  at  Bailway  Crossings. 

277.  No  train  or  engine  or  electric  car  shall  pass  over  any  signal  at 
crossing  where  two  lines  of  railway,  or  the  main  tracks  of  any  crossings, 
branch  lines,  cross  each  other  at  rail  level,  whether  they  are 
owned  by  different  companies  or  the  same  company,  until  a 
proper  signal  has  been  received  by  the  conductor  or  engineer  in 
charge  of  such  train  or  engine  from  a  competent  person  or 
watchman  in  charge  of  such  crossing  that  the  way  is  clear. 

2.  In  the  case  of  an  electric  car  crossing  any  railway  track  at  Electric 

....  railway 

rail  level,  if  there  is    no  competent    person    or    watchman  in  crossings 
charge  of  the  crossing,  it  .shall  be  the  duty  of  the  conductor, 
before  crossing  and  before  giving  the  signal  to  the  motorman 
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that  the  way  is  clear  and  to  proceed,  to  go  forward  and  see  that 
the  track  is  clear.    3  Edw.  VII.,  cap.  58,  see.  225. 

stoppage  278.  Every  engine,  train  or  electric  car  shall,  before  it  passes 

of  trains  at  .  ,        .  , .  .      r 

raiiievei     over  any  such  crossing  as  in  the  last  preceding  section  men- 

prossintrs 

tioned,  be  brought  to  a  full    stop:    Provided  that    whenever 

there  is  in  use,  at  any  such  crossing,  an  interlocking  switch  and 

signal  system,   or  other  device   which,  in  the  opinion  of  the 

safety de-    Board,  renders  it  safe  to  permit  engines  and  trains  or  electric 

SsteiS,    ears  t°  Pass  over  sucn  crossing  without  being  brought  to  a  stop, 

otherwise*  tne  Board  may,  by  order,  permit  such  engines  and  trains  and 

'"         cars  to  pass  over  such  crossing  without  stopping,  under  such 

regulations  as  to  speed  and  other  matters  as  the  Board  deems 

proper.    3  Edw.  VII.,  cap.  58,  sec.  226. 

These  sections  are  substantially  the  same  as  sections  225  and 
226  in  the  Act  of  1903.  "Electric  car"  has  been  added  to 
"Engine  or  train"  and  the  words  "if  there  is  no  competent 
person  or  watchman  in  charge  of  the  crossing ' '  in  sub-section  2 
of  section  277  are  substituted  for  the  words  "not  properly  pro- 
tected" in  section  225  of  the  Act  of  1903. 

The  legislation  has  come  down  from  20  Vic,  cap.  12,  sec.  11, 
part  1,  by  which  railways  crossing  one  another  at  rail-level 
were  required  to  stop  for  three  minutes  before  making  the  cross- 
ing. The  stop  was  reduced  to  one  minute  by  later  legislation  and 
so  appeared  in  51  Vic,  cap.  29,  sec.  258,  and  56  Vic,  cap.  27, 
sec.  2,  but  now,  all  that  is  required  is  that  the  train  shall  come 
to  a  full  stop  and  shall  not  proceed  except  on  signal  and  where 
interlocking  devices  have  been  installed  it  is  not  necessary  to 
stop  at  all,  if  the  signals  are  not  against  the  train.  Section  227, 
ante,  requires  that  no  level  crossing  shall  be  made  without  per- 
mission of  the  Board,  who  may  make  such  provisions  for  safety 
as  it  considers  necessary.  It  is  to  be  observed  that  not  only  must 
interlocking  appliances  be  installed,  but  permission  must  also 
be  granted  by  the  Board,  before  trains  may  pass  over  a  level 
crossing  without  stopping. 

Failure  to  comply  with  the  provisions  of  these  sections  con- 
fers a  civil  right  of  action  upon  any  one  injured  thereby,  and 
in  a  case  where  neither  defendant's  train  or  that  of  the  other 
railway  stopped  the  requisite  length  of  time,  and  the  plaintiff, 
a  traveller  on  defendant's  train,  was  injured  in  the  collision 
which  followed,  he  recovered  damages  from  the  defendants  even 
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though  the  other  company  had  been  still  more  at  fault :  Graham 
v.  Great  Western  E.W.  Co.,  41  U.C.R.  324.  Where  a  collision 
occurred  at  a  level  crossing  and  defendant's  train  had  ap- 
proached at  too  great  a  rate  of  speed  to  permit  it  to  be  stopped 
by  hand  brakes  (the  air  brakes  having  failed  to  work) ,  this  was 
considered  sufficient  evidence  of  negligence  to  justify  a  verdict 
in  favor  of  the  plaintiff,  and  Ritchie,  C.  J.,  in  his  judgment, 
emphasizes  the  necessity  of  approaching  such  crossings  with 
the  greatest  care:  Great  Western  E.W.  Go.  v.  Brown,  3  S.C.R 
159. 

See  also  Wabash  B.W.  Co.  v.  McKay,  7  Can.  Ry.  Cas.  466, 
where  the  engineer  of  a  train  on  one  railway,  having  stopped 
at  the  distant  semaphore  of  the  interlocking  plant  was  held  not 
to  have  been  negligent  in  failing  to  stop  his  train  again  at  a 
stop  post  about  midway  between  the  semaphore  and  the  crossing. 

By  sec.  393  a  penalty  of  one  hundred  dollars  is  imposed  for 
a  breach  of  this  section. 

The  rules  authorized  by  the  Board  on  the  subject  of  inter- 
locking devices  are  printed  in  the  appendix. 

Respecting   the   Obstruction   of  Highway    Traffic. 

279.  Whenever  any    railway    crosses    any   highway  at  rail  Train  must 

not  ob- 

level,  the  company  shall  not,  nor  shall  its  officers,  agents  or  em-  struct  high- 

.  way  more 

ployees,  wilfully  permit  any  engine,  tender  or  car,  or  any  por- th.an  fi"™ 
tion  thereof,  to  stand  on  any  part  of  such  highway,  for  a  longer 
period  than  five  minutes  at  one  time,  or,  in  shunting  to  obstruct 
public  traffic  for  a  longer  period  than  five  minutes  at  one  time, 
or,  in  the  opinion  of  the  Board,  unnecessarily  interfere  there- 
with.   6  Edw.  VII.,  cap.  42,  sec.  21. 

The  concluding  words,  "or  in  the  opinion  of  the  (Board, 
unnecessarily  interfere  therewith"  were  added  by  6  Edw. 
VII.,  cap.  42,  sec.  21,  to  section  229  of  the  Act  of  1903.  A 
penalty  for  violation  of  this  section  is  imposed  by  section  394, 
but  if  the  offence  is  in  the  opinion  of  the  court  excusable  the 
prosecution  may  be  dismissed. 

Employees  to  Wear  Badges. 

280.  Every  employee  of  the  company  employed  in  a  pas-N°t<m- 

TllfJGQ  TO  OX 

senger  train  or  at  a  passenger  station  shall  wear  upon  his  hat«™«°tffice 
or  cap  a  badge  which  shall  indicate  his  office,  and  he  shall  not, 


432  CANADIAN  RAILWAY  ACT.  [5ec>  2gl 

without  such  badge,  be  entitled  to  demand  or  receive  from  any 
passenger  any  fare  or  ticket,  or  to  exercise  any  of  the  powers  of 
his  office,  or  to  interfere  with  any  passenger  or  his  baggage  or 
property.    3  Edw.  VII.,  cap.  58,  see.  216. 

Before  an  officer  of  the  railway  company  can  exercise  the 
functions  of  his  office  or  a  conductor  can  demand  a  ticket  or 
eject  a  passenger  for  non-payment  of  his  fare,  this  section  must 
be  complied  with.  It  has  been  fully  discussed  in  Farewell  v. 
Grand  Trunk  R.W.  Co.,  15  U.C.C.P  427,  in  which  case  A.  Wil- 
son, J.,  after  pointing  out  the  benefits  to  be  derived  from 
observing  its  provisions  says  at  page  442  "To  avoid  all  this  diffi- 
culty and  loss  and  imposition,  for  it  is  as  beneficial  to  the  rail- 
way companies  as  it  is  to  the  public,  it  has  been  provided  that 
the  conductors  and  such  like  officers  shall  be  provided  with  a 
badge  of  office,  that  they  shall  wear  this  badge  in  the  hat  or 
cap  as  the  most  conspicuous  part  for  it  to  be  seen,  and  that 
without  this  badge,  the  officer  shall  not  exercise  his  powers  nor 
meddle  in  any  way  with  the  passengers,  their  baggage  or  pro- 
perty. No  provision  could  be  plainer  or  more  peremptory  in 
its  requirements  and  we  must  give  effect  to  it,  although  it  may 
not  have  been  very  properly  set  up  in  this  case  by  the  plain- 
tiff. Its  proper  observance,  however,  will  be  found  to  be  ser- 
viceable both  to  the  companies  and  to  the  public." 

Eespecting  Passengers  Who  Refuse  to  Pay  Fare. 
Expulsion.  ggj_  Every  passenger  who  refuses  to  pay  his  fare  may,  by 
the  conductor  of  the  train  and  the  train  servants  of  the  com- 
pany, be  expelled  from  and  put  out  of  the  train,  with  his  bag- 
gage, at  any  usual  stopping  place,  or  near  any  dwelling  house, 
as  the  conductor  elects :  Provided  that  the  conductor  shall  first 
stop  the  train  and  use  no  unnecessary  force.  3  Edw.  VII, 
cap.  58,  sec.  217. 

The  corresponding  but  somewhat  dissimilar  provisions  now 
appear  in  England  in  52  and  53  Vic,  cap.  57  (Imp.),  sec.  5. 

Legal  Effect  of  Tickets.  As  a  general  rule  the  ticket  which 
an  intending  passenger  buys,  is  the  entire  evidence  of  the  con- 
tract between  him  and  the  carrier,  Great  Western  B.W.  Co.  v. 
Pocock,  41  L.T.N.S.  415,  and  it  is  therefore  more  than  a  mere 
receipt  for  the  fare,  though  the  opinion  of  Lord  Hatherly  in 
Henderson  v.  Stevenson,  L.R.  2  Sc.  App.  470,  leaned  to  the  op- 
posite view.     A  person  who  had  bought  a  return  ticket  from 
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one  point  to  another,  attempted,  instead  of  returning  to  his 
starting  point,  to  go  somewhere  else  on  the  ground  that  the  fare 
was  no  more  than  he  had  paid  for  his  return  trip ;  but  the  Divi- 
sional Court  in  Great  Western  B.W.  Co.  v.  Pocock,  decided  that 
the  ticket  was  evidence  of  the  contract  between  the  parties,  and 
the  purchase  of  it  was  limited  by  its  terms  and  conditions  to  a 
certain  route  only,  to  which  he  must  strictly  conform.  In  Lon- 
don, etc.,  B.W.  Co.  v.  Hinchcliffe  (1903)  2  K.B.  32,  we  find  an 
instance  of  other  documents  beside  the  ticket  and  its  conditions 
being  incorporated  into  the  contract,  for  there  the  railway  com- 
pany's rules  contained  in  its  time  tables,  were  held  to  be  also 
binding  on  the  purchaser.  In  the  notes  to  section  270,  ante, 
other  instances  are  also  given  of  conditions  contained  in  the 
time  tables  being  treated  as  part  of  the  contract. 

Before  considering  the  binding  effect  of  conditions  appear- 
ing on  tickets  from  the  point  of  view  of  contract,  it  will  be  well 
to  deal  with  some  points  which  are  of  general  interest. 

Copyright.  First,  it  may  be  mentioned  that  under  Canadian 
copyright  law,  a  ticket  cannot  be  made  the  subject  of  copyright : 
Griffin  v.  Kingston  &  Pembroke  B.W.  Co.,  17  O.R.  660. 

Scalping  Tickets.  Next,  by  R.S.C.,  1906,  chap.  38,  sec.  10, 
it  is  a  criminal  offence  in  Canada  for  any  one  who  is  not  a  duly 
authorized  agent  to  sell  any  ticket,  and  by  section  8  any  one 
holding  an  unused  ticket  or  portion  of  a  ticket  is  entitled  to 
demand  a  refund  for  it,  and  by  section  9  any  one  travelling 
upon  a  single  journey  ticket  within  the  time  limited,  is  entitled 
to  demand  from  the  conductor  the  privilege  of  stopping  over  at 
any  intermediate  station,  and  the  time  for  travelling  by  it  may 
be  extended  two  days  for  every  fifty  miles  of  the  journey  to  be 
performed. 

Bight  to  Eject.  Where  a  ticket  is  lawfully  demanded,  sec- 
tion 281  gives  a  right  to  eject  a  passenger  who  refuses  to  pay 
his  fare,  or,  having  lost  it,  is  unable  to  produce  his  ticket ;  pro- 
vided the  latter  is  put  off  at  a  usual  stopping  place  or  near  a 
dwelling  after  the  train  is  stopped;  but  no  unnecessary  force 
may  be  used.  This  clause  includes  the  case  of  a  passenger  get- 
ting on  a  train  without  a  ticket  and  declining  to  pay  his  fare 
on  the  ground  that  he  has  not  decided  how  far  he  is  going.  The 
conductor  is  entitled  to  know  at  once  where  the  passenger  is 
going  and  whether  he  can  pay  for  his  trip,  and  in  the  case  men- 
tioned, the  passenger  did  not  mend  matters  by  declaring  his 
destination  when  ejected,  tendering  a  $20  gold  piece  and 
demanding  the  change,  less  $1.35,  the  fare  to  destination:  Ful- 
ton v.  Grand  Trunk  B.  W.  Co.,  17  U.C.R.  428 ;  nor  is  the  fact 

28— R.L. 
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that  a  passenger  had  bought  a  ticket  from  the  agent  before 
starting  but  had  lost  it,  any  excuse  for  refusing  to  pay  when 
demand  was  made  by  the  conductor:  Luke  v.  Great  Western 
B.W.  Co.,  14  U.C.R.  369  and  377,  and  in  Beaver  v.  Grand  Trunk 
B.W.  Co.,  22  O.R.  667,  20  A.R.  476,  and  Grand  Trunk  B.W.  Co. 
v.  Beaver,  22  S.C.R.  498,  it  was  finally  decided  by  the  Supreme 
Court,  reversing  the  Lower  Courts,  that  the  contract  between 
the  person  buying  a  railway  ticket  and  the  company  on  whose 
line  he  is  travelling  implies  that  the  ticket  shall  be  produced  and 
delivered  up  to  the  conductor  of  the  train  belonging  to  the  com- 
pany from  which  the  ticket  was  purchased,  and  if  he  is  unable 
or  refuses  to  so  produce  and  deliver  it  up  he  cannot  bring  an 
action  if  ejected. 

This  distinguishes  the  Canadian  cases  from  such  English 
authorities  as  Butler  v.  The  Manchester  &  Sheffield  B.W.  Co., 
21  Q.B.D.  207,  where  a  passenger  was  ejected  for  non-payment 
of  his  fare  and  recovered  damages,  because  under  the  English 
statute,  failure  to  produce  a  ticket  only  rendered  the  passenger 
liable  to  pay  his  fare  from  the  nearest  station  as  provided  by  a 
by-law  of  the  company  duly  passed  under  the  authority  of  a 
statute. 

Under  the  Act  52  &  53  Vic,  cap.  57,  sec.  5,  already  referred 
to,  the  English  remedy  is  either  to  sue  the  passenger  for  the 
amount  due,  as  was  done  in  London  and  North  Western  B.W. 
Co.  v.  Hinchcliffe  (1903),  2  K.B.  32;  Great  Western  B.W.  Co. 
v.  Pocock,  41  L.T.N.S.  415 ;  Great  Northern  B.W.  Co.  v.  Palmer 
(1895),  1  Q.B.  862;  (provided  the  by-law  creates  a  debt:  Lon- 
don &  Brighton  R.W.  Co.  v.  Watson,  4  C.P.D.  118),. or  to  try 
and  convict  the  delinquent  passenger  under  a  by-law  of  the 
company  duly  passed  to  cover  such  cases :  Hanks  v.  Bridmcm 
(1896),  1  Q.B.  253;  Lowe  v.  Vulp,  ibid.  257.  The  judgment  of 
Mr.  Justice  Gwynne  in  the  Beaver  Case,  22  S.C.R.,  at  pp.  501 
to  508,  treats  this  subject  exhaustively,  and  the  decision  was 
followed  in  Taylor  v.  Grand  Trunk  B.W.  Co.,  2  Can.  Ry.  Cas. 
99 ;  but  if  the  conductor  ejects  a  passenger  who  presents  a  ticket 
or  offers  to  pay  his  fare,  the  railway  company  is  liable  for  the 
conductor's  acts:  Curtis  v.  Grand  Trunk  B.W.  Co.,  12  U.C.C.P. 
89;  Dancey  v.  Grand  Trunk  B.W.  Co.,  20  O.R.  603,  19  A.R. 
664;  but  where  the  ejectment  was  wrongful  but  the  conductor 
acted  bona  fide,  and  the  inconvenience  resulting  was  trifling,  a 
verdict  of  £50  was  deemed  to  be  excessive  and  a  new  trial  was 
granted  on  this  account :  Huntsman  v.  Great  Western  B.W.  Co., 
20  U.C.R.  24;  and  where  there  were  no  circumstances  of  aggra- 
vation, though  the  ejectment  was  found  to  be  unlawful,  a  new 
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trial  was  granted  unless  the  plaintiff  would  accept  $500  instead 
of  $1,000  awarded  by  the  jury :  Dancey  v.  Grand  Trunk  R.W. 
Co.,  19  A.R.  664.  This  case  decides  that  the  rule  in  some  of  the 
American  Courts  that  a  passenger  must  not  resist  a  wrongful 
demand  for  his  fare,  but  rather  leave  the  train  of  his  own  accord 
and  seek  his  remedy  in  the  courts,  is  not  in  force  in  Ontario. 

Conditions  on  Ticket.    Subject  to  the  statutory  restrictions 
upon  the  freedom  of  contract,  dealt  with  with  in  notes  to  sec- 
tion 284,  post,  the  terms  contained  in  a  ticket  are  binding  upon 
the  passenger  using  it  if  he  knew  of  them  or  had  means  of  know- 
ledge ;  and  if  he  had  such  means  of  knowledge  but  did  not  avail 
himself  of  them  to  find  out  what  he  was  agreeing  to,  he  is  never- 
theless bound.    On  this  ground,  where  the  terms  of  a  ticket  were 
plainly  printed  across  its  face,  and  the  passenger  knew  there 
was  printing  upon  the  ticket  but  did  not  read  it,  his  failing  to 
do  so  afforded  no  defence :  Coombs  v.  The  Queen,  4  Ex.  C.R.  321, 
26  S.C.E.  13;  Craig  v.  Great  Western  R.W.  Co.,  24  U.C.R.  504; 
Cunningham  v.  Grand  Trunk  R.W.  Co.,  9  L.C.  Jur.  57,  11  L.C. 
Jur.  107,  and  see  the  cases  cited  in  Taylor  v.  Grand  Trunk  R.W. 
Co.,  supra;  but  where  the  conditions  are  not  printed  so  that  they 
will  be  necessarily  brought  to  the  attention  of  the  passenger  if 
he  reads  his  ticket,  as  when  they  are  printed  on  the  back  and  no 
reference  is  made  to  them  on  the  front  of  the  ticket,  they  will 
not  bind  the  purchaser:  Henderson  v.  Stevenson,  L.R.  2  Sc. 
App.  470;  though,  where  on  the  face  of  the  ticket  appears  the 
words  "see  back,"  the  passenger  was  bound  by  conditions  on 
the  back,  provided  at  least  that  the  company  did  that  which  was 
reasonably  sufficient  to  give  the  plaintiff  notice  of  the  condition : 
Parker  v.  South  Eastern  R.W.  Co.,  L.R.  1  C.P.D.  618,  2  C.P.D. 
416;  Harris  v.   Great  Western  R.W.  Co.,  1  Q.B.D.  515;  and 
where  on  the  inside  cover  of    a  book  of   coupon   tickets   was 
printed  a  condition  not  referred  to  on  the  outside  but  apparent 
at  once  on  turning  the  cover,  it  was  held  that  the  whole  book 
was  the  contract,  and  the  plaintiff  could  not  accept  it  without 
accepting  also  the  condition  which  was  part  of  the  book :  Burke 
v.  South  Eastern  R.W.  Co.,  5   C.P.D.    1 ;   see   also  Watkins  v. 
Rymill,  10  Q.B.D.  178,  where  the  plaintiff  was  held  bound  by 
conditions  prominently  exhibited  in  the  form  of  a  notice  upon 
the  premises  where  he  accepted  a  receipt  on  which  was  printed 
"subject  to  the  conditions  as  exhibited  upon  the  premises." 
Where,  owing  to  defective  eyesight  or  other  infirmity,  or  owing 
to  lack  of  education,  the  passenger  is  not  able  to  learn  what  is 
on  his  ticket,  and  the  carrier  takes  no  pains  to  inform  him,  the 
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conditions  will  not  be  binding :  Bate  v.  Canadian  Pacific  R  W 
Co.,  14  O.K.  625,  15  A.R.  388,  18  S.C.R.  697;  Richardson  y. 
Rountree  (1894),  A.C.  217.     Many  of  the  cases  were  recently 
discussed  in  the  Supreme  Court  in  Provident  Savings  Society 
v.  Mowat,  32  S.C.R.  147,  at  pages  161  and  166,  and  at  page  167. 
the  following  statement  of  law  in  New  York  Life  Assurance 
Company  v.  MacMaster,  87  Fed.  R.  63,  was  quoted  and  adopted: 
' '  If  one  can  read  his  contract,  his  failure  to  do  so  is  such  gross 
negligence  that  it  conclusively  estops  him  from  denying  know- 
ledge of  its  contents  unless  he  was  dissuaded  from  reading  it 
by  some  trick,  artifice  or  fraud  of  some  other  party  to  the  agree- 
ment."   The  conditions  upon  a  railway  ticket  were  considered 
in  Taylor  v.  Grand  Trunk  R.W.  Co.,  2  Can.  Ry.  Cas.  99,  which 
was  a  ease  where  plaintiff  purchased  an  excursion  ticket  from 
Indian  head,  N.W.T.,  to  Toronto  and  return,  one  of  the  condi- 
tions, which  he  signed,  being  that  he  should  identify  himself  to 
the  authorized  agent  of  the  railway  in  Toronto  before  he  set  out 
on  his  return  journey,  and  obtain  the  agent's  official  signature, 
dated  and  stamped  at  Toronto.    On  production  of  his  ticket  he 
secured  his  sleeping  berth,  had  his  baggage  cheeked,  and  was 
admitted  to  the  train  and  started  on  his  return  journey,  but 
neglected  to  identify  himself  as  required  and  was  put  off  the 
train,  after  he  had  refused  to  pay  his  fare,  although  he  offered 
to  identify  himself  to  the  conductor,  and  it  was  held  that  he 
could  not  recover.    In  Jones  v.  Grand  Trunk  R.W.  Co.,  4  Can. 
Ry.  Cas.  418,  the  defendants  were  held  liable  for  the  eviction  of 
a  lady  holding  a  second-class  ticket,  because  she  would  not  go 
from  a  first-class  car  to   a  smoking-car,  which  was  the  only 
second-class  car  on  the  train.     In  Delahanty  v.  Michigan  Cen- 
tral R.W.  Co.,  4  Can.  Ry.    Cas.  451,   the   deceased  was  a  pas- 
senger on  the  defendants'  train  from  Detroit  to  Buffalo.  Be- 
tween Detroit  and  Bridgeburg  he  drank  heavily,  and  when  near 
Bridgeburg  began  to  annoy  passengers,  and  the  conductor  com- 
pelled him  to  leave  the  train  at  that  station,  which  was  700 
feet  from  the  end  of  the  International  Railway  Bridge  over  the 
Niagara  River,  and  the  deceased,  who  was  not  given  into  charge 
of  any  body,  being  intoxicated,  strayed  after  the  train,  on  which 
his  luggage  remained,  and  either  fell  or  jumped  from  the  bridge 
and  was  drowned.     The  evidence  did   not    establish  that  the 
deceased  was  unable  to  take  care  of  himself. 

It  was  held  that  there  was  no  duty  on  the  part  of  the  defen- 
dants either  to  carry  him  to  his  destination  under  restraint  or 
to  place  him  in  charge  of  anyone  at  the  station,  and  the  action 
was  dismissed. 
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Injuries  on  Platform,  Baggage  or  Freight  Car. 

282.  No  person  injured  while  on  the  platform  of  a  car,  orNodatm 
on  any  baggage,  or  freight  car,  in  violation  of  the  printed  regu-  g"s^rta*n 
lations  posted  up  at  the  time,  shall  have  any  claim  in  respect  of 
the  injury,  if  room  inside  of  the  passenger  cars,  sufficient  for 
the  proper  accommodation  of  the  passengers,  was  furnished  at 
the  time.     3  Edw.  VII.,  cap.  58,  sec.  218. 

By  section  307(/),  infra,  the  company  may  make  by-laws, 
rules  and  regulations  respecting  the  travelling  upon,  or  the 
using  or  working  of  the  railway.  The  effect  of  such  by-laws  and 
the  essentials  to  their  validity  will  be  dealt  with  in  the  notes  to 
that  section,  but  the  following  cases  arising  out  of  persons  riding 
on  unauthorized  conveyances  or  in  unauthorized  portions  of  the 
trains,  may  be  useful. 

Construction  Train.  Plaintiff  was  a  servant  of  one  of  defen- 
dants' contractors,  and  was  injured  while  travelling  on  a  con- 
struction train  on  his  return  from  work.  A  verdict  in  favor 
of  the  plaintiff  was  upheld  on  appeal,  on  the  ground  that  while 
the  defendants  allowed  their  carriages  to  be  employed  in  carry- 
ing the  men  back  and  forth  to  work,  it  was  their  duty  to  see 
that  they  were  carried  with  reasonable  care:  Torpy  v.  Grand 
Trunk  B.W.  Co.,  20  U.C.R  446.  Where,  however,  a  workman 
employed  by  defendants'  contractors  was  travelling  on  a  con- 
struction train  furnished  by  defendants  for  the  transportation 
of  materials  only,  he  was  not  permitted  to  recover  damages  for 
injuries  due  to  the  negligence  of  defendants'  servants,  even 
though  the  conductor  had,  without  authority,  however,  allowed 
him  to  travel  on  it :  Graham  v.  Toronto,  Grey  and  Bruce  B.W. 
Co.,  23  U.C.C.P.  541.  If  the  agreement  is  to  carry  a  contractor's 
workmen  and  materials  during  construction,  the  defendants  will 
be  liable  for  the  negligence  of  their  servants,  who  will  not  be 
considered  fellow-servants  of  the  plaintiff :  Sheerman  v.  Toronto, 
Grey  and  Bruce  B.W.  Co.,  34  U.C.R.  451. 

Locomotive.  The  conductor  of  a  special  freight  train  was 
travelling  on  an  engine  contrary  to  the  defendants'  rules.  He 
was  killed  in  a  collision,  and  upon  action  brought  by  his  ad- 
ministratrix, a  nonsuit  was  granted,  which  was  upheld  on 
appeal :  Stoker  v.  Welland  B.W.  Co.,  13  U.C.C.P.  386. 

A  contractor  of  defendants  was  riding  to  his  work  on  one 
of  their  engines  with  the  knowledge  and  permission  of  the 
engineer,  who,  however,  had  no  authority  to  allow  it.  The  full 
Court  in  British  Columbia  reversed  a  verdict  in  favor  of  the 
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plaintiff,  holding  that  the  deceased  was  a  mere  licensee  and 
there  was  no  evidence  of  gross  negligence  on  the  part  of  defen- 
dants: Nightingale  v.  Union  Colliery  Co.,  2  Can.  By.  Cas.  47; 
affirmed  by  the  bupreme  Court  of  Canada,  4  Can.  Ry.  Oas. 
19 1.  With  this  decision  should  be  compared  the  case  of  Harris 
v.  Perry  (1903),  2  K.B.  219,  where,  under  somewhat  similar 
circumstances,  a  finding  of  the  jury  that  the  plaintiff  was  on 
the  engine  with  the  defendants'  permission,  and  that  the  lat- 
ter had  not  used  due  care  towards  him,  was  upheld. 

Baggage  Car.  Plaintiff,  who  was  travelling  on  a  passenger 
ticket,  entered  the  baggage  car,  where  people  frequently  went 
to  smoke,  the  conductor  passed  him  twice  and  made  no  objec- 
tion. It  was  shown  that  the  notice  required  by  this  section  wa* 
generally  posted  up  in  the  car,  but  it  was  not  clearly  proved 
that  it  was  there  when  plaintiff  was  in  the  car.  Owing  to  a 
collision  the  plaintiff's  arm  was  broken,  though  no  one  in  the 
passenger  coaches  was  hurt.  The  jury  having  found  in  his 
favor,  the  verdict  was  upheld,  it  being  held  that  under  the  cir- 
cumstances the  exemption  granted  by  the  statute  where  notices 
are  posted  up,  did  not  apply,  as  persons  were  allowed  in  this 
car  to  smoke,  and  the  conductor  had  made  no  objection  to  the 
plaintiff's  presence  there:  Watson  v.  Northern  E.W.  Co.,  24 
U.C.R.  98. 

Express  Messenger.  Deceased  was  an  employee  of  the  Am- 
erican Express  Company,  travelling  on  defendant's  train  pur- 
suant to  an  agreement  between  his  employers  and  the  defen- 
dants. He  was  killed  owing  to  the  negligence  of  the  defendants. 
It  was  held  that  he  was  in  effect  a  passenger,  and  entitled  to 
the  same  degree  of  care,  and  that  his  administratrix  could 
recover:  Jennings  v.  Grand  Trunk  B.W.  Co.,  15  A.R.  477,  13 
A.C.  800. 

Freight  Car.  Plaintiff  was  travelling  in  a  caboose  in  charge 
of  cattle.  He  stood  up  while  shunting  was  being  done  and  was 
hurt.  Defendants'  servants  did  not  know  that  he  had  entered 
the  car.  A  nonsuit  granted  at  the  trial  was  upheld,  as  no 
negligence  was  proved,  and  it  was  considered  that  plaintiff  was 
himself  negligent  in  standing  up  when  he  knew  that  shunting 
was  to  be  done,  and  that  he  could  not  expect  the  same  degree 
of  care  upon  a  freight  train  as  on  a  passenger  train:  Hutchin- 
son v.  Canadian  Pacific  R.W.  Co.,  17  O.R.  347,  16  A.R.  429. 

Platform.  A  newsboy  riding  on  a  platform  which  had  a 
defective  step,  in  some  unexplained  way  fell  off  and  was 
killed.     He  was  held  to  be  a  mere  licensee,  bound  to  take  the 
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platform  as  he  found  it,  and  his  representatives  could  not 
recover:  Blackmore  v.  Toronto  Street  R.W.  Co.,  38  U.C.R.  172; 
but  a  person  unable  to  get  into  a  ear  which  was  greatly  crowded, 
and  forced  therefore  to  sit  on  the  second  step  of  the  platform, 
where  he  was  injured,  was  allowed  damages  for  such  injuries: 
Burriss  v.  Pere  Marquette  R.W.  Co.,  4  Can.  Ry.  Cas.  251. 

In  Simpson  v.  Toronto  and  York  Radial  R.W.  Co.,  7  Can. 
Ry.  Cas.  218,  it  was  held,  though  with  some  conflict  of  judicial 
opinion,  that  a  passenger  standing  on  the  platform  of  a  car 
smoking  and  leaning  upon  the  gate  or  grating  at  the  side,  over 
which  his  head  was  protruded  a  distance  of  five  to  seven  inches 
when  expectorating,  could  not  recover  for  injuries  sustained  by 
being  struck  on  the  head,  in  the  absence  of  any  evidence  that 
the  blow  was  caused  by  a  pole  or  other  erection  for  which  the 
defendants  were  responsible. 

The  Checking  of  Passengers'  Baggage. 

283.  A  check  shall  be  affixed  by  the  company  to  every  parcel  £,°JSg|ny 
of  baggage,  having  a  handle,  loop  or  suitable  means  for  attaeh-check6- 
ing  a  check  thereupon,  delivered  by  a  passenger  to  the  company 
for  transport;  and  a  duplicate  of  such  check  shall  be  given  to 
the  passenger  delivering  the  same. 

2.  In  the  case  of  excess  baggage  the  company  shall  be  en- Excess 
titled  to  collect  from  the  passenger,  before  affixing  any  such 
check,  the  toll  authorized  under  this  Act.    3  Bdw.  VII.,  cap.  58, 
sec.  220. 

Same  as  section  220  of  the  Act  of  1903  which  differed  in 
wording  but  not  in  its  effect,  from  section  250  of  the  Act  of 
1888. 

A  penalty  of  eight  dollars,  recoverable  in  a  civil  action,  for 
refusal  to  comply  with  this  section  is  imposed  by  section  388. 

Checks.  The  system  of  checking  baggage,  while  it  exists  in 
Canada  under  the  present  statute,  and  in  the  United  States: 
Meux  v.  Great  Eastern  R.W.  Co.,  2  Am.  &  Eng.  Ry.  Cas.  (N.S.) 
464,  and  notes,  does  not  exist  in  England,  and  the  difference 
between  the  practice  in  the  two  countries  is  described  by 
Draper,  C.  J.,  in  Gamble  v.  Great  Western  R.W.  Co.,  24  U.C.R. 
407,  at  p.  413.  The  majority  of  the  Court  in  that  ease  con- 
sidered that  our  system  did  not  alter  the  character  of  the 
responsibility  as  it  existed  under  the  English  cases,  and  they 
looked  upon  checks  "only  as  additional  precautions  taken  by 
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the  company  beyond  what  is  customary  in  England  in  order 
to  prevent  the  baggage  from  being  given  up  to  the  wrong  per- 
son. ' '  From  this  view,  Morrison,  J.,  dissented,  considering  that 
the  system  of  checking  is  in  fact  ' '  a  notice  to  passengers  that 
all  articles  of  luggage  which  they  do  not  desire  or  prefer  to 
keep  under  their  own  personal  care  and  at  their  own  risk,  must 
be  checked  or  handed  to  the  company's  officers." 

The  view  of  the  majority  of  the  Court  was,  however,  upheld 
on  appeal :  3  Error  and  Appeal,  163.  Checks  are,  nevertheless, 
evidence  that  the  baggage  has  been  received  by  the  carrier,  and 
lay  upon  him  the  onus  of  showing  that  it  has  not  been 
received :  3  "Wood  on  Railways,  p.  403 ;  but  it  is  not  conclusive 
against  him,  and  he  may' tender  evidence  to  show,  that,  not- 
withstanding the  possession  of  the  check,  the  holder  has  re- 
ceived the  article  sued  for:  Stimpson  v.  New  England,  etc., 
Steamship  Co.,  3  Geld  &  Oxley  (Nova  Scotia)  184.  "Where,  in 
the  course  of  a  continuous  journey,  a  passenger  gave  up  his 
check  to  an  omnibus  agent  who  was  to  transport  him  across 
Buffalo  in  order  to  reach  another  train,  by  which  he  was  to  com- 
plete his  journey,  and  the  conductor  had  told  him  that  this  wias 
the  proper  course,  he  was  permitted  to  recover  from  the  com- 
pany issuing  the  check  the  value  of  his  baggage  which  was  lost 
by  the  omnibus  line :  Smith  v.  Grand  Trunk  B.W.  Co.,  35  U.C. 
R.  547. 

Nature  of  Liability.  The  company  are  common  carriers,  and 
liable  as  such  when  they  undertake  to  carry  a  passenger  and 
his  personal  luggage  for  hire :  Macrow  v.  Great  Western  B.W. 
Co.,  L.R.  6  Q.B.  612;  Cohen  v.  South  Eastern  B.W.  Co.,  2  Ex. 
D.  253;  259;  Gamble  v.  Great  Western  B.W.  Co.,  24  U.C.B. 
407;  3  Error  and  Appeal,  p.  163;  but  where  the  passenger, 
instead  of  delivering  his  baggage  to  the  company  to  be  checked 
and  carried  in  the  baggage  car,  retains  it  in  his  own  posses- 
sion at  his  own  request,  "the  company  are  not  liable  for  any 
loss  or  injury  occurring  during  its  transit  to  which  the  act  or 
default  of  the  passenger  has  been  contributory:"  Great  West- 
ern B.W.  Co.  v.  Bunch,  13  A.C.  31.  If,  however,  the  baggage 
retained  by  the  passenger  is  lost,  not  through  his  own  neglect 
but  through  the  carelessness  of  a  railway  porter  who  has  under- 
taken to  watch  it,  the  plaintiff  may  recover  on  the  ground  of 
the  defendants'  negligence:  Great  Western  B.W.  Co.  v.  Bunch, 
supra,  disapproving  of  the  reasoning  in  Bergheim  v.  Great 
Eastern  B.W.  Co.,  3  C.P.D.  221,  to  the  contrary.  The  rule  laid 
down  in  the  Bunch  Case  was  applied  in  Gamble  v.  Great  West- 
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em  B.W.  Co.,  supra;  but  in  an  American  case,  where  the  pas- 
senger had  taken  his  overcoat  into  a  car  with  him  and  lost  it,  the 
Court  held  that  "the  overcoat  was  not  delivered  into  the  pos-, 
session  or  custody  of  the  defendants,  which  is  essential  to  their 
liability  as  carriers:"  Tower  v.  Utica,  etc.,  B.W.  Co.,  7  Hill 
(N.Y.)  47;  and  in  Quebec,  where  an  overcoat  carried  by  a  pas- 
senger on  a  steamboat,  was  left  by  him  in  the  saloon  while  he 
was  at  his  supper  and  was  lost,  the  carrier  was  excused,  and 
Gamble  v.  Great  Western  B.W.  Go.  was  distinguished :  Torrance 
v.  Bichelieu  &  Ontario,  etc.,  Co.,  10  L.C.  Jur.  335. 

Limitation  of  Liability.  The  railway  companies  being  com- 
mon carriers  of  luggage,  may  limit  their  liability  to  the  extent 
which  may  be  permitted  by  statute.  This  subject  is  dealt 
with  fully  in  the  notes  to  section  284,  post,  and  the  section  it- 
self should  be  consulted  in  considering  how  far  a  railway  com- 
pany can  escape  liability  for  loss  of  luggage  due  to  its  own 
negligence. 

Any  conditions  imposed  upon  the  passenger  by  a  ticket  or 
other  contract  must  be  known  to  him,  and  where  a  lady, 
whose  eyesight  was  defective,  sought  to  recover  damages  for  lost 
luggage,  despite  conditions  upon  her  ticket  limiting  the  com- 
pany's liability,  the  Supreme  Court  held,  reversing  the  lower 
courts,  that  she  was  not  bound  by  conditions,  which  in  fact  had 
not  come  to  her  knowledge:  Bate  v.  Canadian  Pacific  B.W.  Co.. 
18  S.C.R.  697,  reversing  the  decisions  reported  in  14  O.R.  625. 
and  15  A.E.  388.  Under  section  246  of  the  Act  of  1888,  it  would 
appear  that  a  railway  company  could  at  least  limit  its  liabil- 
ity to  a  stated  sum:  Bobertson  v.  Grand  Trunk  B.W.  Co.,  24 
S.C.R.  611.  Where  railways  undertake  to  keep  baggage  in  a 
cloak-room  till  required,  and  exact  no  conditions  limiting  their 
responsibility,  they  will  be  liable  as  bailees  for  the  full  value 
of  goods  lost  through  their  negligence ;  but,  semble,  they  would 
not  be  bound  by  section  284  of  this  Act,  and  being  mere  bailees, 
might  by  contract  undertake  to  keep  articles  till  called  for,  and 
yet  provide  that  they  shall  assume  no  liability,  or  only  a  lim- 
ited liability  therefor:  Pratt  v.  South  Eastern  B.W.  Co.  (1897), 
1  Q.B.  718 ;  Harris  v.  Great  Western  B.W  Co.,  1  Q.B.D.  515. 

Railway  companies  sometimes  carry  goods  and  passengers  by 
water,  and  in  such  cases  section  284,  post,  may  not  apply: 
Abdou  v.  Canadian  Pacific  B.W.  Co.,  4  Can.  Ry.  Cas.  56.  By 
R.S.C.,  cap.  113,  provision  is  made  for  regulating  the  liability 
of  carriers  by  water,  and  by  section  966  of  that  statute  it  is 
provided  that  such  carriers  shall  be  liable  for  loss  of  or 
damage  to   personal  baggage  of  passengers   carried   on  their 
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vessels,  but  that  such  liability  shall  not  exceed  $500  unless  the 
true  value  of  the  goods  is  declared.  By  virtue  of  this  section, 
a  condition  in  a  contract  made  with  shipowners  limiting  liabil- 
ity for  personal  baggage  to  $100  was  disregarded,  and  judg- 
ment was  given  for  $500,  the  goods  themselves  being  worth 
$655 :  Wensky  v.  Canadian  Development  Co.,  8  B.C.R.  190. 

When  Liability  Begins.  The  liability  of  the  company  begins 
when  the  baggage  is  delivered  to  its  servants  for  the  journey, 
though  the  train  may  not  start  for  a  considerable  time:  Lovell 
v.  London,  etc.  R.W.  Co.,  45  L.J.Q.B.  476;  and  where  luggage 
is  left  with  a  porter  to  be  placed  in  plaintiff 's  compartment  and 
is  lost  before  being  put  on  board,  the  defendants  are  liable  if  the 
circumstances  show  that  it  was  entrusted  to  the  porter  for  the 
purposes  of  transit,  and  was  not  merely  being  taken  care  of  by 
him  while  the  journey  was  suspended:  Bunch  v.  Great  Western 
R.W.  Co.,  17  Q.B.D.  215,  13  A.C.  31 ;  Welch  v.  London,  etc, 
R.W.  Co.,  34  W.R.  166. 

Where  a  person  in  charge  during  the  temporary  absence  of 
the  proper  officer  receives  baggage  from  an  intending  passenger 
on  board  a  vessel,  the  vessel  owners  become  liable:  Morrison  v. 
Richelieu,  etc.,  Co.,  5  L.N.  71 ;  and  in  a  somewhat  similar  case, 
where  the  defendants'  police  officer  received  baggage  several 
hours  before  the  train  started,  the  plaintiff  recovered  its  value: 
Tessier  v.  Grand  Trunk  R.W.  Co.,  3  Rev.  Leg.  31. 

When  Liability  Ceases.  Generally  a  railway  company's  duty 
as  common  carrier  of  luggage  ceases  when  it  has  been  placed  on 
the  platform  and  the  owner  has  had  a  reasonable  time  to  remove 
it:  Penton  v.  Grand  Trunk  R.W.  Co.,  28  U.C.R.  367;  and  it  is 
the  owner's  duty  to  call  for  his  baggage  within  a  reasonable 
time,  and  if  he  deliberately  leaves  it  with  the  company  till  the 
next  day  to  suit  his  own  convenience,  the  company  would  be  no 
longer  liable  as  common  carriers,  but  the  plaintiff's  claim,  if  any, 
would  be  against  the  defendants  as  bailees  or  warehousemen 
only,  and  they  would  not  be  liable  unless  negligence  was  shewn: 
Vineberg  v.  Grand  Trunk  R.W.  Co.,  13  A.R.  93.  If  instead  of 
leaving  the  luggage  on  the  platform  to  be  taken  away  by  the 
owner,  the  carrier  provides  porters  to  take  it  to  the  vehicle  which 
conveys  it  away,  his  liability  lasts  till  the  porters  have  performed 
their  duty:  Patscheider  v.  Great  Western  R.W.  Co.,  3  Ex.  D. 
153 ;  Richards  v.  London,  etc.,  R.W.  Co.,  7  C.B.  839.  If,  in  Eng- 
land, a  porter  takes  charge  of  the  luggage  while  the  owner  goes 
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away,  intending  to  send  for  it,  the  company's  liability  is  at  an 
end:  Hodkinson  v.  London,  etc.,  B.W.  Co.,  14  Q.B.D.  228;  and 
where,  instead  of  complying  with  the  company's  by-laws  and 
leaving  his  luggage  in  the  cloak  room  till  called  for,  the  pas- 
senger left  it  in  charge  of  a  porter  to  be  sent  after  him  in  an 
omnibus,  he  could  not  recover:  Smith  v.  Great  Western  B.W. 
Co.,  62  L.T.  404;  and  in  Manitoba  the  railway  company  success- 
fully defended  an  action  for  baggage  which  had  been  deposited 
at  the  station  at  which  the  passenger  alighted,  but  not  being 
claimed  by  him  in  due  time,  had  been  lost,  and  it  was  considered 
that,  as  the  defendants  had  not  charged  storage  and  were  not 
entitled  to  charge  it,  they  were  not  liable  as  warehousemen: 
McCaffrey  v.  Canadian  Pacific  B.W.  Co.,  1  Man.  L.R.  350.  The 
"reasonable  time"  to  be  given  to  the  passenger  for  talcing  away 
his  baggage  depends  upon  circumstances,  such  as  the  quantity  of 
baggage,  the  number  of  people  demanding  baggage,  and  the  faci- 
lities afforded  for  handling  it:  Abbott  on  Railways,  p.  353; 
Hogan  v.  Grand  Trunk  B.W.  Co.,  2  Q.L.R.  142 ;  Kellert  v.  Grand 
Trunk  B.W.  Co.,  22  L.C.  Jur.  257.  While  the  law  in  Quebec 
under  these  eases  appears  to  be  substantially  similar  to  the  law 
in  Ontario  and  Manitoba  under  the  Penton,  Vineberg,  and  Mc- 
Caffrey cases,  the  more  recent  decision  of  Pellant  v.  Canadian 
Pacific  B.W.  Co.,  Mont.  L.R.  7  S.C.  131,  Q.R.  1  Q.B.  311,  appears 
to  extend  their  liability  for  baggage  which  has  been  left  unclaim- 
ed for  over  twenty-four  hours.  For  a  discussion  of  this  case, 
see  Abbott  on  Railways,  pp.  356,  357.  Where  a  steamship  com- 
pany undertook  to  keep  its  passengers'  baggage  until  it  was 
examined  by  the  Customs  authorities,  the  contract  of  carriage  is 
not  ended  until  the  examination  is  completed  and  a  reasonable 
time  thereafter  has  elapsed  to  enable  the  owner  to  claim  his 
goods:  Davidson  v.  Canadian  Shipping  Co.,  19  Rev.  Leg.  558, 
Q.R.  1  Q.B.  298. 

Sleeping  Car  Companies.  There  are  many  cases  in  the  United 
States  in  which  the  liability  of  these  companies  for  goods  lost 
while  on  their  cars  has  been  considered.  Some  of  them  are  col- 
lected in  an  article  on  the  liability  for  pasengers'  luggage  in  2 
Am.  &  Eng.  Ry.  Cas.  (N.S.)  1,  and  the  subject  is  dealt  with  at 
some  length  in  Abbott  on  Railways,  pp.  357,  et  seq.  If  the  pas- 
senger is  awake  and  sitting  up,  able  to  look  after  his  own  effects, 
there  would  apparently  be  no  difference  between  the  case  of  a 
parlour  car  company  and  any  other  company,  and  the  rule  enun- 
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ciated  in  Great  Western  B.W.  Co.  v.  Bunch  13,  A.C.  31,  which 
has  already  been  dealt  with,  would  govern :  Whitney  v.  Pullman 
Car  Co.,  143  Mass.  243 ;  but  where  a  sleeping  car  company  invites 
persons  to  come  in  and  go  to  sleep,  thus  rendering  themselves 
incapable  of  taking  care  of  their  own  property,  different  con- 
siderations apply,  for  ' '  when  you  have  gone  to  sleep,  of  course, 
you  can't  take  care  of  yourself.     Everybody  knows  that,  and 
for  that  very  reason,  and  the  fact  that  the  company  notifies  you 
to  lie  down  and  shut  your  eyes  and  go  to  sleep,  and  thus  become 
helpless,  it  is  their  duty  to  take  care  of  you  while  you  do  sleep ; 
not  that  they  are  insurers,  not  that  they  say  you  shall  not  be 
robbed,  but  that  they  will  use  reasonable  and  ordinary  care  to 
prevent  people  intruding  upon  you  and  picking  your  pockets  or 
carrying  off  your  clothes  while  you  are  asleep : ' '  Pullman  Car  Co. 
v.  Gardner,  3  Pennypaker  (Penn.)  78;    Albany  Law  Journal, 
1884,  pp.  8  and  9.    It  is  the  duty  of  such  a  company  to  keep  a 
person  on  guard  all  night :  Pullman  Car  Co.  v.  Law,  30  Cent. 
L.J.  345 ;  Carpenter  v.  New  York,  etc.,  R.W.  Co.,  124  N.Y.  53. 
These  decisions  have  been  followed  and  approved  in  Ontario  in 
Steam  v.  Pullman  Car  Co.,  8  O.R.  171,  which,  however,  decided 
that  where  a  passenger  on  defendants'  cars,  before  going  to 
sleep,  put  his  pocket  book  under  his  pillow  and  in  the  morning 
it  was  gone,  he  could  not,  without  proving  some  negligence  on 
defendants'  part,  recover,  as  they  were  not  liable  as  insurers, 
and  in  any  case  it  could  hardly  be  said  that  there  was  any 
delivery  of  the  pocket  book  into  their  custody.    In  the  cases 
already  quoted  an  attempt  has  been  made  to  impose  upon  sleep- 
ing car  companies  the  same  liability  as  innkeeprs,  but  this  has 
generally  failed.     In  Quebec,  however,  in  Sise  v.  Pullman  Car 
Co.,  Q.E.  1  S.C.  9,  the  trial  judge  considered  that  they  were  inn- 
keepers and  subject  to  the  liability  imposed  by  Quebec  law  upon 
that  class  of  bailees ;  but,  on  appeal,  the  Court  of  Queen's  Bench 
held  that  there  was  evidence  of  negligence,  and  on  that  ground 
affirmed  the  Superior  Court  judgment,  without  expressing  anj' 
opinion  upon  their  status :  Pullman  Car  Co.  v.  Sise,  Q.R.  3  Q.B. 
258. 

Who  May  Sue.  If  a  servant  carries  his  master's  livery  in 
his  luggage,  even  though  the  contract  to  carry  him  and  his  lug- 
gage is  with  him  and  not  with  the  master,  yet  the  latter  may 
sue  for  damages  done  to  such  livery  or  to  other  personal  baggage 
lawfully  on  the  railway  premises  or  trains  when  lost :  Meux  v. 
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Great  Eastern  B.W.  Co.  (1895),  2  Q.B.  387;  and  a  servant 
whose  fare  has  been  paid  by  his  master,  may  sue  for  damages 
to  his  personal  baggage  which  he  is  carrying  with  him:  Mar- 
shall v.  York,  etc.,  B.W.  Co.,  11  C.B.  655 ;  and  an  officer  who  is 
carried  under  a  contract  with  the  Government  may  sue  for  the 
loss  of  his  effects:  Martin  v.  Great  Indian,  etc.,  B.W.  Co.,  L.R. 
3  Ex.  9 ;  but  a  person  who  sends  his  own  luggage  upon  a  ticket 
bought  by  the  servant,  cannot  recover,  because  the  liability  is, 
subject  to  what  has  been  already  said,  only  to  the  passenger 
whose  luggage  it  appears  to  be :  Becher  v.  Great  Eastern  B.W. 
Co.,  L.R.  5  Q.B.  241. 

What  Constitutes  Baggage.  Railway  companies  are  only 
bound  to  check  and  carry  free  passenger's  luggage,  and  are 
only  liable  for  such  articles  so  carried  and  lost  or  damaged  as 
are  properly  comprehended  in  that  term.  In  Great  Northern 
B.W.  Co.  v.  Shepherd,  8  Ex.  30,  a  case  where  ivory  handles,  in- 
tended for  sale,  had  been  carried  and  lost,  Parke  B.,  says,  p. 
37:  "In  this  case,  there  being  no  special  contract,  the  defendants 
were  bound  to  carry  the  plaintiff  and  his  luggage,  which  term, 
according  to  the  true  modern  doctrine  on  the  subject,  comprises 
clothing  and  such  articles  as  a  traveller  usually  carries  with 
him  for  his  personal  convenience,  perhaps  even  a  small  present 
or  a  book  for  his  journey  might  be  included  in  the  term;  but 
certainly  not  merchandise  or  material  bought  for  the  purpose 
of  being  manufactured  and  sold  at  a  profit."  This  case  was 
followed  in  Shaw  v.  Grand  Trunk  B.W.  Co.,  7  U.C.C.P.  493, 
where  it  was  said  that  though  articles  carried  for  convenience 
or  amusement,  such  as  a  gun  or  fishing  tackle,  might  fall  within 
the  term,  a  quantity  of  gold  pens  and  pencils  intended  for  sale 
would  not  be  included.  If  it  can  be  shown,  however,  that  the 
company  actually  knew  the  character  of  the  goods  tendered  as 
baggage,  and  accepted  them  with  such  knowledge,  they  would 
be  liable  for  their  loss :  Great  Northern  B.W.  Co.  v.  Shepherd, 
supra.  It  is  not  enough  to  show  that  there  was  some  indication 
on  the  parcel  or  trunk  from  which  the  character  of  the  goods 
could  be  inferred,  as  where  a  trunk  was  of  a  particular  kind 
known  as  a  commercial  traveller's  trunk,  nevertheless  the  com- 
pany was  not  liable:  Packard  v.  Canadian  Pacific  B.W.  Co., 
Mont.  L.R.  5  S.C.  64;  or  where  a  parcel  tendered  as  baggage 
was  labelled  "glass:"  Cahill  v.  London,  etc.,  Co.,  13  C.B.N.S. 
813;  or  rare  plants  intended  for  sale  were  marked  "plants, 
perishable:"  Lee  v.  Grand  Trunk  B.W  Co.,  36  H.C.R.  350.   It 
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follows  from  what  has  been  said,  that  a  commercial  traveller's 
samples  carried  in  a  trunk  will  not  be  treated  as  baggage  unless 
the  company,  knowing  what  it  contains,  allows  it  to  be  carried 
free :  Canadian  Navigation  Co.  v.  Hayes,  19  L.C.  Jur.  269,  Wil- 
kinson v.  Lancashire,  etc.,  R.W.  Co.  (1907),  2  KB.  222;  but  a 
hamper  containing  provisions  intended  as  a  present  was  held 
to  be  personal  baggage :  Case  v.  London,  etc.,  R.W.  Co.,  Law 
Jo.  Jan.  3,  1880,  p.  9.  The  following  articles  are  not  baggage: 
Merchandise:  Belfast,  etc.,  R.W.  Co.  v.  Keys,  9  H.L.  556,  and 
other  cases.  Deeds  and  money  belonging  to  a  client,  carried  by 
a  solicitor:  Phelps  v.  London,  etc.,  R.W.  Co.,  19  C.B.N.S.  321, 
and  see  Thomas  v.  Great  Western  B.W.  Co.,  14  U.C.R.  389. 
Sheets,  blankets  and  quilts:  Macrow  v.  Great  Western  B.W. 
Co.,  L.R.  6  Q.B.  612 ;  McCaffrey  v.  Canadian  Pacific  R.W.  Co., 
1  Man.  L.R.  350.  An  artist's  pencil  sketches:  Mytton  v.  Mid- 
land R.W.  Co.,  28  L.J.  Ex.  385.  An  invalid  chair:  Cusack  v. 
London,  etc.,  B.W.  Co.,  7  Times  L.R.  452.  A  bicycle:  Britten 
v.  Great  Northern  B.W.  Co.  (1899),  1  Q.B.  243;  but  see  Gor- 
mully  v.  Midland  B.W.  Co.,  14  Times  L.R.  81.  A  concertina, 
rifle,  revolver,  sewing  machine  and  carpenter's  tools:  Bruty  v. 
Grand  Trunk  B.W.  Co.,  32  U.C.R.  66. 

The  following  articles  were  held  to  be  baggage:  Two  gold 
chains,  a  locket,  two  gold  rings  and  a  silver  pencil  case:  Bruty 
v.  Grand  Trunk  B.W.  Co.,  supra.  A  quantity  of  jewellery  suit- 
able to  the  passenger's  station  in  life :  Woodward  v.  Allan,  1  L.N. 
458.  Money  sufficient  for  travelling  expenses :  Merrill  v.  Grinnett, 
30  N.Y.  594.  Silk  dresses,  petticoats,  children's  clothing  and 
an  opera  glass:  McCaffrey  v.  Canadian  Pacific  R.W.  Co.,  1 
Man.  L.R.  350.  A  dressing  ease,  night  glasses,  and  telescope, 
owned  by  a  shipmaster :  Cadwallader  v.  Grand  Trunk  R.W.  Co., 
9  L.C.R.  169;  but  a  woman's  dresses  in  a  man's  trunk  were  not 
allowed  as  luggage :  Mississippi,  etc.,  R.W.  Co.  v.  Kennedy,  41 
Miss.  671;  nor  a  man's  clothes  in  a  lady's  trunk  carried  for 
her  only:  McCaffrey  v.  Canadian  Pacific  R.W.  Co..  supra. 


Accommodation  for  Traffic. 
284.  The  company  shall,  according  to  its  powers, — 

itauons.  (a)  furnish,  at  the  place  of  starting,  and  at  the  junction  of 

the  railway  with   other  railways,   and  at  all  stopping  places 
established  for  such  purpose,  adequate  and  suitable  accommoda- 
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tion  for  the  receiving  and  loading  of  all  traffic  offered  for  car- 
riage upon  the  railway; 

(6)  furnish  adequate  and  suitable  accommodation  for   the  andde-e 
carrying,  unloading  and  delivering  of  all  such  traffic;  livery. 

(c)  without  delay,  and  with  due  care  and  diligence,  receive,  no  delay. 
carry  and  deliver  all  such  traffic;  and, 

(d)  furnish  and  use  all  proper  appliances,  accommodation  Appliances. 
and  means  necessary  for  receiving,  loading,  carrying,  unload- 
ing and  delivering  such  traffic. 

2.  Such  adequate  and  suitable  accommodation  shall  include  what 

adequate 

reasonable  facilities  for  the  junction  of  private  sidings   or  pri-  apa  «»t- 
vate  branch  railways  with  any  railway  belonging  to  or  worked  ^°d,ation 
by  the  company,  and  reasonable  facilities  or  receiving,  forward- inolude- 
ing  and  delivering  traffic  upon  and  from  those  sidings  or  private 
branch  railways,  together  with  the  placing  of  cars  and  moving 
them  upon  and  from  such  private  sidings  and  private  branch 
railways. 

3.  If  in  any  case  such  accommodation  is  not,  in  the  opinion  May  i» 

*  '  r  ordered  by 

of  the  Board,  furnished  by  the  company,  the  Board  may  order  Board, 
the  company  to  furnish  the  same  within  such  time  or  during 
such  period  as  the  Board  deems  expedient,  having  regard  to  all 
proper  interests;  or  may  prohibit  or  limit  the  use,  either  gen- 
erally or  upon  any  specified  railway  or  part  thereof,  of  any 
engines,  locomotives,  cars,  rolling  stock,  apparatus,  machinery, 
or  devices,  or  any  class  or  kind  thereof,  not  equipped  as  required 
by  this  Act,  or  by  any  orders  or  regulations  of  the  Board  made 
within  its  jurisdiction  under  the  provisions  of  this  Act. 

4.  Such  traffic  shall  be  taken,  carried  to  and  from,  and  deliv-  Payment 

'  '  of  tolls. 

ered  at  the  places  aforesaid  on  the  due  payment  of  the  toll  law- 
fully payable  therefor. 

5.  Where  a  company's  railway  crosses  or  joins  or  approaches,  Board  may 
in  the  opinion  of  the  Board,  sufficiently  near  to  any  other  rail-  [j,'"^,^8 
way,  upon  which  passengers  or  mails  are  transported,  whether  ,^^;be 
the  last  mentioned  railway  is  within  the  legislative  authority  of  ™adeenb£i,. 
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the  Parliament  of  Canada  or  not,  the  Board  may  order  the 
company  to  so  regulate  the  running  of  its  trains  carrying  pas- 
sengers or  mails,  and  the  places  and  times  of  stopping  them  as 
to  afford  reasonable  opportunity  for  the  transfer  of  passengers 
and  mails  between  its  railway  and  such  other  railway,  and  may 
order  the  company  to  furnish  reasonable  facilities  and  accom- 
modation for  such  purpose. 

6.  For  the  purposes  of  this  section  the  Board  may  order  that, 
specific  works  be  constructed  or  carried  out,  or  that  property 
be  acquired,  or  that  specified  tolls  be  charged,  or  that  cars, 
motive  power  or  other  equipment  be  allotted,  distributed,  used 
or  moved  as  specified  by  the  Board,  or  that  any  specified  steps, 
systems,  or  methods  be  taken  or  followed  by  any  particular 
company  or  companies,  or  by  railway  companies  generally. 

7.  Every  person  aggrieved  by  any  neglect  or  refusal  of  the 
company  to  comply  with  the  requirements  of  this  section  shall, 
subject  to  this  Act,  have  an  action  therefor  against  the  company, 
from  which  action  the  company  shall  not  be  relieved  by  any 
notice. 

8.  The  Board  may  make  regulations,  applying  generally  or 
to  any  particular  railway  or  any  portion  thereof,  imposing 
charges  for  default  or  delay  by  any  company  in  furnishing 
accommodation,  appliances,  or  means  as  aforesaid,  or  in  receiv- 
ing, loading,  carrying,  unloading  or  delivering  traffic,  and  may 
enforce  payment  of  such  charges  by  companies  to  any  person 
injuriously  affected  by  such  default  or  delay ;  and  any  amount 
so  received  by  any  person  shall  be  deducted  from  the  damages 
recoverable  or  recovered  by  such  person  for  such  default  or 
delay;  and  the  Board  may,  by  order  or  regulation,  determine 
what  circumstances  shall  exempt  any  company  from  payment 
of  any  such  charges.    7-8  Edw.  VII.  cap.  61,  sec.  10. 

Chief  Changes.  Sub-sections  2,  5  and  6  and  the  concluding 
part  of  sub-section  3  are  new,  being  first  enacted  by  6  Edw. 
VII.,  cap.  42.  As  will  be  seen  they  embrace  many  matters  not 
expressly  dealt  with  in  the  Act  of  1903.  The  remainder  of  the 
section  corresponds  to  section  214  of  the  Act  of  1903  save  that 
in  sub-section  7  the  words  "to  comply  with  the  requirements  of 
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this  section"  have  been  substituted  for  the  words  "in  the 
premises"  in  that  Act  and  the  earlier  Statutes.  This  change  is 
probably  not  material. 

Effect  of  Section — Railways  as  Common  Carriers.  The 
effect  of  this  section  and  of  other  sections  of  the  Act,  in  pari 
materia,  is  to  make  railway  companies  common  carriers  of 
goods,  or  at  least  to  impose  upon  them  the  same  duties  as  those 
to  which  by  the  common  law,  common  carriers  are  subject: 
Grand  Trunk  R.W.  Co.  v.  Vogel,  11  S.C.R.  612;  Dickson  v. 
Great  Northern  R.W.  Co.,  18  Q.B.D.  176 ;  McCormack  v.  Grand 
Trunk  R.W.  Co.,  3  Can.  Ry.  Cas.  185 ;  and  therefore  they  are 
bound  at  common  law  to  carry  all  goods  which  they  profess  to 
carry  upon  a  reasonable  hire  being  tendered :  Pickford  v.  Grand 
Junction  R.W.  Co.,  8  M.  &  W.  372.  By  the  terms  of  the  statute 
a  company  must  carry  all  traffic  offered  "according  to  its  pow- 
ers," so  that  if  it  has  power  to  carry  any  particular  kind  of 
traffic,  it  must  apparently  do  so  no  matter  what  its  "profes- 
sions" may  be.  To  this  extent  the  statute  appears  to  impose  a 
somewhat  wider  liability  upon  railway  companies  than  the 
common  law  laid  upon  common  carriers,  and  it  has  been  held 
that  under  our  Act,  as  under  the  English  Act,  they  are  com- 
mon carriers  of  animals:  McCormack  v.  Grand  Trunk  R.W. 
Co.,  supra.  One  effect  of  this  statutory  obligation  is  that  when 
in  the  performance  of  the  obligation  imposed  upon  them  by 
law,  they  unavoidably  create  a  nuisance,  they  are  not  liable 
therefor:  Bennett  v.  Grand  Trunk  R.W.  Co.,  1  Can.  Ry.  Cas. 
451  (2  O.L.R.  425),  where  it  was  held  that  the  defendants  were 
not  liable  for  inconvenience  caused  by  a  cattle  pen  necessarily 
used  in  the  business  of  forwarding  cattle,  which  they  kept  as 
clean  as  possible.  In  three  particulars,  however,  railway  com- 
panies differ  from  common  carriers  on  account  of  the  provisions 
of  this  Act — (1)  their  right  to  limit  their  liability  by  contract  is 
curtailed;  (2)  their  tolls  must  be  equal;  (3)  they  are  by  this 
section  and  by  other  provisions  of  the  Act,  subject  to  the  general 
supervision  of  the  Board  of  Railway  Commissioners,  who  may 
by  statute  interfere  with  and  regulate  their  manner  of  carrying 
on  their  business. 

Tolls  Must  oe  Equal.  At  common  law  the  hire  charged  by 
a  carrier  must  be  reasonable:  Baxendale  v.  Eastern  Counties 
R.W.  Co.,  4  C.B.N.S.  63 ;  but  there  is  no  duty  to  carry  the 
goods  of  all  customers  at  equal  rates,  although  the  fact  of 
charging  less  to  one  customer  than  another  is  evidence,  though 
not  conclusive,  that  the  greater  charge  is  unreasonable :  Baxen- 
dale v.  Eastern  Counties  R.W.  Co.,  supra,  and  27  L.J.C.P.  145 ; 

29— R.L. 
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Sutton  v.  Great  Western  B.W.  Co.,  L.R.  4  H.L.  226;  particul- 
arly the  judgment  of  Blackburn,  J.,  pp.  236,  et  seq.  This  and 
the  other  English  cases  were  discussed  at  length  in  Scott  v.  Mid- 
land B.W.  Co.,  33  U.C.R.  580.  The  common  law  rule  has  now 
been  altered  greatly  by  statutes  and  section  315,  mfra,  and 
cognate  sections  of  this  Act  seek  now  to  prevent  discrimination 
or  any  other  form  of  unequal  tolls. 

Control  of  Board.  Sub-sections  3,  5  and  6  of  this  section, 
while  new,  embody  a  principle  contained  in  many  statutes 
affecting  railway  companies,  and  in  addition  to  the  common  law 
duty  to  afford  proper  facilities,  permit  the  Board  to  regulate 
these  facilities  within  the  limits  prescribed  by  the  Act.  Sec- 
tion 264,  ante,  and  other  sections  of  this  statute  are  all  instances 
of  legislative  control  and  regulation  of  the  means  of  transport. 

Liability  Discussed.  Subject  to  these  remarks,  the  cases 
nearly  all  proceed  upon  the  principles  applicable  at  law  to 
carriers  of  goods  and  passengers,  and  we  may  now  enquire  what 
are  the  duties  of  railway  companies — (1)  as  carriers  of  per- 
sons; (2)  as  carriers  of  goods  for  hire;  (3)  as  warehousemen; 
(4)  how  far  can  they  limit  their  common  law  liability  as  car- 
riers; (5)  Who  may  sue  them  for  a  breach  of  duty;  and  (6) 
the  measure  of  damages. 

1.  Liability  as  Carriers  of  Persons. 
(a)  General  Liability. 

The  distinction  between  the  liability  of  carriers  of  goods 
and  carriers  of  passengers  was  laid  down  at  an  early  date,  and 
before  the  days  of  railways,  it  was  said  that  while  carriers  of 
goods  were  insurers,  carriers  of  passengers  were  liable  only  for 
negligence  in  the  performance  of  their  contract:  White  v.  Boul- 
ton,  1  Peake  113 ;  and  there  are  numerous  English  cases  empha- 
sizing this  distinction.  These  cases  are  discussed  and  collected 
in  Bedhead  v.  Midland  B.W.  Co.,  L.R.  2  Q.B.  412,  4  Q.B.  379, 
which  lays  down  the  general  principle  that  "the  contract  made 
by  a  general  carrier  of  passengers  for  hire,  with  a  passenger,  is 
to  take  due  care  (including  in  that  term  the  use  of  skill  and 
foresight)  to  carry  the  passenger  safely;  and  is  not  a  warranty 
that  the  carriage  in  which  he  travels  shall  be  in  all  respects 
perfect  for  its  purpose,  that  is  to  say,  free  from  all  defects 
likely  to  cause  peril,  although  those  defects  were  such  that  no 
skill,  care  or  foresight  could  have  detected  them."  See  also 
Blamires  v.  Lancashire  and  Yorkshire  B.W.  Co.,  L.R.  8  Ex.  283. 
The  liability  of  railways  to  passengers  was  discussed,  and  the 
distinction  adverted  to  drawn,  in  Sutherland  v.  Great  Western 
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B.W.  Co.,  7  U.C.C.P.  409,  where  a  history  of  the  law  and  cases 
on  the  subject  appears,  and  a  further  discussion  will  be  found 
in  Braid  v.  Great  Western  B.W.  Co.,  10  U.C.C.P.  137,  affirmed 

1  Moore's  P.C.  Reports  N.S.  101.  This  principle  was  applied 
to  a  case  in  which  the  plaintiff  was  properly  riding  on  a  freight 
train  and  was  injured,  but  was  unable  to  show  any  negligence 
on  the  part  of  the  railway  company,  and  the  rule  was  laid  down 
that  a  person  using  a  freight,  train  could  not  expect  the  same 
degree  of  care  as  one  using  a  passeDger  train:  Hutchinson  v. 
Canadian  Pacific  R:W.  Co., 17  O.R.  347. 

Similarly,  the  Government  of  Canada  was  not  liable  for  an 
accident  happening  on  the  Intercolonial  Railway  owing  to  a 
latent  defect  in  an  axle  which  broke  during  the  journey,  the 
onus  being  on  the  plaintiff  to  prove  negligence:  Dube  v.  The 
Queen,  3  Ex.  C.R.  147;  see  also  Badgerow  v.  Grand  Trunk  B. 
W.  Co.,  19  O.R.  191,  at  p.  195 ;  and  the  whole  subject  was  con- 
sidered in  Canadian  Pacific  R.W.  Co.  v.  Chalifoux,  22  S.C.R. 
721,  reversing  Chalifoux  v.  Canadian  Pacific  B.W.  Co.,  M.L.R. 

2  S.C.  171,  3  Q.B.  324,  where  English,  American  and  Quebec 
cases  are  discussed,  and  the  English  common  law  rule  was  ap- 
plied to  the  Province  of  Quebec.  In  that  case  the  accident  hap- 
pened through  a  rail  breaking  during  very  cold  weather  on  a 
part  of  the  track  which  had  been  properly  patrolled  by  defen- 
dants' section  men.  The  New  York  case  of  McPadden  v.  New 
York  Central  B.W.  Co.,  44  N.Y.  478,  was  referred  to,  and  the 
principles  there  laid  down  were  adopted.  See  also  Ferguson  v. 
Canadian  Pacific  B.W.  Co.,  12  O.W.R.  943. 

In  Quebec  Central  B.W.  Co.  v.  Lortie,  22  S.C.R,  336,  it  was 
held  that  a  passenger  who  chose  to  get  off  a  train  where  there 
was  no  platform,  could  not  recover  for  injuries  received  when 
he  might,  by  going  through  a  car,  have  alighted  at  the  station 
platform.  The  general  principle  has  been  recently  affirmed  in 
East  Indian  R.W.  Co.  v.  Kalidas  (1901),  A.C.  396,  in  which  a 
man  was  killed  by  explosives  done  up  in  a  parcel  and  brought 
into  a  car  by  another  passenger  who  was  also  killed.  The  rail- 
way company  did  not  know  what  was  in  this  bundle  when  it 
was  brought  in,  and,  therefore,  there  was  no  evidence  of 
negligence  on  their  part.  So  also  a  railway  company  was  not 
liable  for  injuries  caused  to  a  passenger  by  closing  a  carriage 
door  on  his  hand,  when  they  did  not  know  it  was  there :  Drury 
v.  North  Eastern  B.W.  Co.  (1901),  2  KB.  322.  Where  a 
passenger  in  an  overcrowded  car  got  up  to  prevent  others  enter-* 
ing  and  put  his  hand  on  the  door- jamb,  and  the  porter,  not 
knowing  this,  closed  the  door,  thus  injuring  the  passenger's 
finger,  he  could  not  recover,  because  though  the  overcrowding 
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may  have  been  evidence  of  negligence,  it  was  not  the  proximate 
cause  of  the  accident :  Metropolitan  B.W.  Co.  v.  Jackson,  3  A.C. 
193 ;  and  it  is  for  the  passenger  who  suffers  from  such  an  acci- 
dent to  make  out  a  prima  facie  case  of  negligence:  Cohen  v. 
Metropolitan  B.W.  Co.,  6  Times  L.R.  146;  Cormier  v.  Dominion 
Atlantic  B.W.  Co.,  3  Can.  Ry.  Cas.  304.  If  a  passenger  gets  up 
to  shut  an  open  door  and  falls  out,  when  he  might  have  been 
on  the  safe  side  and  have  suffered  the  slight  inconvenience  of 
it  being  open,  instead  of  incurring  the  evident  danger  of  get- 
ting up  to  close  it,  he  cannot  recover  damages  for  his  fall  from 
the  train :  Adams  v.  Lancashire  etc.,  B.W.  Co.,  L.R.  4  C.P.  739. 
This  ease  was  discussed  somewhat  unfavorably,  however,  in  Gee 
v.  Metropolitan  B.W.  Co.,  L.R.  8  Q.B.  161.  A  person  will  be 
justified  in  jumping  out  of  a  carriage  to  avoid  apparently 
imminent  peril,  even  though  he  may  be  thereby  injured;  but 
the  peril  must  at  least  appear  imminent  and  serious  enough 
to  justify  a  reasonable  and  prudent  man  in  taking  such  a  risk: 
Jones  v.  Boyce,  1  Stark  493 ;  Kearney  v.  Great  Southern,  etc* 
B.W.  Co.,  18  L.R.  Ir.  303. 

Bes  ipsa  loquitur.  Negligence  is  sometimes  presumed  from 
the  mere  occurrence  of  an  accident,  without  adequate  explana- 
tion by  the  company:  Scott  v.  London  Dock  Co.,  3  H.  &  C. 
596.  The  following  are  instances  of  this: — Collisions  between 
two  trains  of  the  same  company :  Skinner  v.  London,  etc.,  B.W. 
Co.,  5  Ex.  787 ;  Burke  v.  Manchester,  etc.,  B.W.  Co.,  18  W.B. 
694;  Bird  v.  Great  Northern,  etc.,  B.W.  Co.,  28  L.J.  Ex.  3;  cars 
being  derailed :  Carpue  v.  Brighton  B.W.  Co.,  5  Q.B.  751 ;  Fltm- 
nery  v.  Waterford,  etc.,  B.W.  Co.,  I.R.  11  C.L.  30.  Ferguson  v. 
Canadian  Pacific  B.W.  Co.,  12  O.W.R.  943.  A>car  door  flying 
open  while  the  train  is  moving :  Gee  v.  Metropolitan  B.W.  Co., 
L.R.  8  Q.B.  161 ;  or  while  standing  at  a  station:  Bichard  v.  Great 
Eastern  B.W.  Co.,  28  L.T.N.S.  711 ;  Tool  v.  North  British  B.W. 
Co.  (1908)  A.C.  352 ;  but  a  window  suddenly  falling  is  not  prim 
facie  evidence  of  insecure  fastening:  Murray  v.  Metropolitan 
B.W.  Co.,  27  L.T.  N.S.  762;  and  a  passenger  who  falls  out  of  a 
sleeping  car  berth  while  changing  her  position  cannot  recover 
without  affirmatively  proving  negligence :  Canadian  Pacific  B.W. 
Co.  v.  Smith,  1  Can.  Ry.  Cas.  255  (31  S.C.R.  367),  reversing  the 
Supreme  Court  of  Nova  Scotia,  reported  1  ib.,  231,  where  the 
cases  are  discussed  at  length. 

So  soon  as  the  defendants  have  satisfactorily  accounted  for 
the  fact  upon  which  the  plaintiff  relies  as  affording  the  pre- 
sumption of  negligence,  the  onus  is  reshifted  to  the  plaintiff. 
Ferguson  v.  Canadian  Pacific  B.W.  Co.,  supra. 
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Where  a  passenger  in  going  from  one  "vestibule"  car  to 
another,  falls  out  of  a  door  which  has  been  opened  by  some 
unknown  means  and  is  killed,  his  personal  representatives  can- 
not recover :  Campbell  v.  Canadian  Pacific  B.W.  Co.,  1  Can.  Ry. 
Cas.  258.  The  subject  of  injuries  to  passengers  getting  on  and 
off  trains  has  been  dealt  with  in  the  notes  to.seetion  258,  ante. 

Liability  to  Persons  other  than  Passengers.  In  Nightingale 
v.  Union  Colliery  Co.,  2  Can.  Ry.  Cas.  47,  35  S.C.R.  65,  where 
a  contractor  of  the  defendants  was  riding,  for  his  own  con- 
venience, on  defendants'  locomotive  and  was  killed  by  the 
engine  falling  through  a  defective  bridge,  it  was  decided  that 
even  without  any  contract  relieving  the  company  from  liabil- 
ity, the  person  who  uses  railway  facilities  without  paying  for 
them,  cannot  recover  any  damages  for  negligence,  but  only  for 
that  "gross"  negligence  and  reckless  and  wilful  disregard  of 
another's  safety,  that  leading  into  a  "trap,"  which  is  aptly 
described  by  the  term  "dolus." 

A  similar  case,  Harris  v.  Perry  (1903),  2  K.B.  219,  was 
decided  by  the  English  Court  of  Appeal.  In  that  case  the  jury 
found  that  the  plaintiff  was  on  the  engine  for  his  own  conven- 
ience, but  with  the  permission  of  the  defendants'  representative, 
and  that  the  accident  was  due  to  the  negligence  of  the  defen- 
dants' servants.  The  Court  held  that  the  defendants'  liabil- 
ity was  that  of  a  person  who  undertakes  the  carriage  of  another 
gratuitously,  that  the  care  to  be  exercised  must  be  reasonable 
under  the  circumstances,  that  there  was  evidence  of  such  a 
failure  of  care  on  the  part  of  the  defendants'  servants  as 
would  make  them  responsible  for  damages  arising  therefrom, 
and  that  the  plaintiff  was  entitled  to  judgment. 

Collins,  M.  R.,  in  delivering  judgment,  says  at  p.  226,  that 
the  authorities  imply  a  larger  obligation  than  that  of  merely 
not  setting  a  trap.  He  refers  to  Foulkes  v.  Metropolitan  Dis- 
trict B.W.  Co.  (1880),  5  C.P.D.  157,  at  p.  165,  and  also  to  the 
discussion  in  Beven  on  Negligence  in  Law,  2nd  Ed.,  Vol.  2,  pp. 
1154,  et  seq. 

Payne  v.  Terre  Haute  B.W.  Co.,  56  L.R.A.  472 ;  Purple  v. 
Union  Pacific  B.W.  Co.,  57  L.R.A.  700;  Chicago,  etc.,  B.W.  Co. 
v.  Sattler,  ibid.,  890,  and  Bolton  v.  Missouri  Pacific  B.W.  Co., 
72  S.W.R.  530,  are  all  recent  American  decisions  to  the  effect 
that  no  special  liability,  apart  from  reckless  or  wilful  miscon- 
duct, rests  upon  a  railway  company  in  favor  of  a  mere  trespas- 
ser upon  the  trains,  nor,  except  with  certain  limitations,  in 
favor  of  one  not  a  trespasser  but  a  mere  licensee. 

The  mere  fact  that  a  conductor  may  have  permitted  the 
plaintiff  to  ride  free  upon  a  train  without  the  consent  of  the 
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carrier  will  not  enlarge  the  company's  liability:  Grahwtn  v.  Tor- 
onto, etc.,  B.W.  Co.,  23  U.C.C.P.  541,  and  the  payment  of  a 
bribe  to  a  conductor  to  enable  the  person  injured  to  ride  upon  a 
train  not  intended  for  passengers  will,  very  naturally,  fail  to 
assist  him  to  recover  damages:  Canadian  Pacific  B.W.  Co.  v. 
Johnson,  M.L.E.  6  Q.B.  213.    From  the  argument  for  the  rail- 
way in  the  latter  case,  and  from  the  judgment  of  Cross,  J.,  it 
would  appear  that  the  decision  there  was  based  upon  the  fact 
that,  the  plaintiff  being  carried  free,  there  was  no  consideration 
for  the  contract  of  carriage,  and  therefore  no  action  could  be 
based  upon  such  contract,  but  there  are  English  and  Ontario 
cases  which  show  that  where  the  plaintiff  is  rightfully  on  the 
train,  he  can  recover  damages  for  injuries,  even  though  he  has 
paid  nothing  for  his  passage.     This  applies  to  a  company's 
workman  who  is  being  conveyed  to  his  place  of  business :  Torpy 
v.  Grand  Trunk  B.W.  Co.,  20  U.C.E.  446 ;  to  an  employee  of  an 
express  company  carried  free  under  an  arrangement  between 
the  railway  and  his  employers :  Jennings  v.  Grand  Trunk  B.W. 
Co.,  15  A.R.  477,  affirmed  as   to  the   measure  of   damages,  13 
A.C.  800 ;  but  not  where  the  contract  between  the  employer  and 
the  railway  does  not  authorize  the  free  transportation  of  the 
former's  workmen  but  the  train  officials  permit  it:  Sheerman 
v.  Toronto,  etc.,  B.W.  Co.,  34  U.C.E.  451 ;  though  where  a  news- 
paper reporter  travelled  on  a  fellow-reporter's  pass  which  was 
marked    non-transferable,    the    reporter    when   injured   was 
awarded  damages  on  proving  a  custom  on  the  part  of  the  rail- 
way company  which  in  effect  abrogated  the  condition  of  non- 
transferability :  Great  Northern  B.W.  Co.  V.  Harrison,  10  Exch. 
376.    So  also  a  person  in  the  employ  of  the  Government  travel- 
ling free  on  Government  business  was  allowed  to  recover  for 
luggage  lost :  Martin  v.  Great  Indian,  etc.,  B.W.  Co.,  L.R.  3  Ex. 
9;  as  was  a  person  whose  passage  was  paid  for  by  a  benefit 
society:  Skinner  v.  London,  etc.,  B.W.  Co.,  5  Exch.  787;  and  a 
servant  whose  ticket  had  been  purchased  by  his  master:  Mar- 
shall v.  York,  etc.,  B.W.  Co.,  11  C.B.  655,  the  ground  of  action 
being  the  breach  of  duty  towards  the  servant  which  the  company 
assumed  when  they  undertook  to  carry  him,  as  distinguished 
from  any  contractual  remedies  which  the  person  who  bought 
his  ticket  might  haVe;  but  in  Alton  v.  Midland  B.W.  Co.,  19 
C.B.N.S.  213,  where  the  ticket  was  bought  by  the  employee  for 
the  purpose  of  travelling  on  his  employer's  business,  it  was 
held  that  no  corresponding  duty  was  owing  to  the  master  on 
account  of  loss  of  the  servant 's  services  due  to  injuries  received1 
on  his  journey.     A   somewhat    extreme   instance  of  liability 
towards  a  person  carried  free  is  to  be  found  in  Austin  v.  Great 
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Western  B.W.  Co.,  L.R.  2  Q.B.  442,  where  a  mother  who  had 
bought  a  ticket  for  herself,  brought  with  her  into  the  train 
without  any  fraudulent  intention  a  child  who  was,  according  to 
the  company's  regulations,  too  old  to  travel  free.  The  child 
was  injured  in  an  accident  arising  from  the  negligence  of  the 
defendants.  It  was  also  shown  that  the  mother  had  the  plain- 
tiff with  her  when  she  bought  her  ticket,  and  no  questions  were 
asked  about  the  latter 's  age.  The  Court  of  Queen's  Bench  held 
that  the  contract  was  to  carry  both  the  mother  and  the  child 
for  one  fare,  and  though  the  former  might  be  liable  for  the 
child's  fare,  that  did  not  prevent  the  latter  from  recovering 
damages  which  resulted  from  the  defendants'  negligence;  and 
that  the  mother's  concealment  did  not  alter  the  child's  rights. 
Qucere,  would  fraud  on  the  mother's  part,  if  proved,  have 
altered  the  liability  of  the  defendants?  This  question  was 
raised  by  Blackburn,  J.,  but  not  answered.  "Where  a  plaintiff, 
having  bought  a  return  ticket  from  one  company,  came  back  on 
a  train  of  defendants,  who  had  running  rights  over  the  former's 
line  and  divided  the  profits  with  it,  he  was  allowed  to  retain  a 
verdict  for  injuries  sustained,  on  the  ground  that  the  latter 
company  had  permitted  him  to  be  upon  the  train  and  there- 
fore owed  him  protection  from  injuries  resulting  from  their 
negligence  or  default:  Foulkes  v.  Metropolitan  District  B.W. 
Co.,  4  C.P.D.  267,  5  C.P.D.  157.  Some  discussion  upon  the 
subject  is  also  to  be  found  in  the  argument  in  Braid  v.  Great 
Western  B.W.  Co.,  10  U.C.C.P.  137,  at  page  142,  and  in  the 
judgment  of  the  Privy  Council  in  Great  Western  B.W.  Co.  v. 
Braid,  1  Moore  P.C.  (N.S.)  101. 

In  the  recent  case  of  Byckman  v.  Hamilton,  etc.,  B.W.  Co., 
4  Can.  Ry.  Cas.  457, 10  O.L.R.  419,  all  the  decisions  are  referred 
to,  and  applying  the  principles  of  Austin's  Case,  supra,  the 
defendants  were  held  liable  to  the  wife  of  one  of  their  servants 
who  was  travelling  on  an  unconditional  free  pass  and  was 
injured  in  a  head-on  collision  between  two  cars  on  defendants' 
railway.  It  was  held  that  the  collision  must  be  evidence  of  gross 
negligence  if  that  were  required  to  be  established. 

It  appears  to  be  settled  law  that  the  remedy  of  a  person 
injured  on  a  train  does  not  depend  solely  upon  any  contractual 
relationship  between  the  carrier  and  himself  or  upon  payment 
of  fare;  but,  in  addition  to  such  contractual  liability,  the  carrier 
owes  a  duty  of  reasonably  safe  carriage  to  all  who  are  upon  its 
trains  with  its  permission,  even  though  no  fare  is  paid  for  the 
trip;  but  that  where  no  permission  to  travel  has  been  given 
other  than  the  unauthorized  permission  of  those  in  charge  of  the 
train,  the  traveller  cannot  recover  except,  as  before  mentioned, 
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for  fault  on  the  part  of  the  railway  company  amounting  to 
dolus. 

Of  course,  where  a  person  travels  otherwise  than  on  the 
ordinary  passenger  train,  even  though  he  has  the  company's  per- 
mission to  travel  by  some  other  conveyance,  as  on  a  freight 
train,  he  cannot  expect  that  the  same  care  will  be  exercised  as 
he  has  a  right  to  look  for  upon  conveyances  intended  for  pas- 
sengers: Hutchinson  v.  Canadian  Pacific  R.W.  Co.,  17  O.B. 
347,  16  A.R.  429.  Where  a  newsboy  boarded  a  car  to  sell 
papers,  in  accordance  with  the  usual  custom,  it  was  suggested, 
though  not  definitely  decided,  that  he  was  not  a  passenger  but 
at  most  a  licensee,  and  therefore  was  not  entitled  to  the  same 
degree  of  care  as  a  passenger:  Coll  v.  Toronto  R.W.  Co.,  25 
A.E.  55,  at  p.  59. 

Appliances  and  Accommodation.  Section  264,  ante,  pre- 
scribes certain  appliances  which  must  be  used  on  trains,  and 
gives  an  express  right  of  action  to  all  who  are  injured  by  a 
breach  of  that  section.  Apart  from  such  express  right,  how- 
ver,  it  is  probably  true  that  anyone  suffering  special  and  pecu- 
liar injury  on  account  of  a  failure  to  observe  such  statutory 
precautions  as  are  provided,  could  recover  damages  for  that 
injury,  and  so  a  person  injured  by  a  failure  to  provide  com- 
munication between  the  conductor  and  engine  driver,  as  re- 
quired by  that  section,  could  no  doubt  recover  at  common  law: 
Blamires  v.  Lancashire,  etc.,  R.W.  Co.,  L.R.  8  Ex.  283.  But  the 
neglect  of  a  statutory  duty  imposed  for  the  benefit  of  a  certain 
class  of  people  (for  example,  the  neglect  to  fence  for  the  pro- 
tection of  adjoining  landowners)  would  not  of  itself  vest  a  right 
of  action  in  a  passenger  on  the  train  injured  by  a  collision  with 
cattle  trespassing  on  the  track :  Buxton  v.  North  Eastern  R.W. 
Co.,  L.R.  3  Q.B.  549 ;  Gorris  v.  Scott,  L.R.  9  Ex.  125.  It  is  the 
duty  of  a  conductor  to  ensure,  as  far  as  he  reasonably  can  do 
so,  the  comfort  and  safety  of  passengers  under  his  charge: 
Blain  v.  Canadian  Pacific  R.W.  Co.,  2  Can.  Ry.  Cas.  69  and  85, 
(5  O.L.R.  334),  and  it  has  been  said  that  a  passenger  is  entitled 
to  accommodation  according  to  his  contract,  and  in  the  absence 
of  express  contract,  he  is  entitled  to  all  reasonable  and  usual 
accommodation:  MacNamara  on  Carriers  art.  346,  p.  538,  2nd 
Edn.  On  an  unconditional  contract  to  carry,  a  railway  is  gen- 
erally bound  to  find  room  for  all  who  offer  themselves  for  car- 
riage :  Hawcroft  v.  Great  Northern  R.W.  Co.,  21  L. J.Q.B.  178 ; 
and  in  ordinary  cases  they  are  expected  to  furnish  seats  for 
their  passengers :   5  Am.  &  Eng.  Ency.  of  Law,  2nd  Ed.,  590, 
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Davis  v.  Kansas  City,  50  Mo.  317 ;  but  if  there  should  Be  any- 
unusual  or  unexpected  influx  of  intending  passengers  they 
cannot  be  expected  to  do  so :  Louisville  B.W.  Co.  v.  Patterson, 
69  Miss.  421.  If  there  are  two  cars,  one  of  which  is  filled 
and  another  containing  empty  seats,  a  traveller  cannot  compel 
the  conductor  to  find  him  room  in  the  crowded  car :  Pittsburg 
v.  Van  Houten,  48  Ind.  90.  In  Metropolitan  B.W.  Co.  v. 
Jackson,  3  A.C.  193,  Lord  Cairns,  at  page  198,  seems  to 
consider  it  negligence  on  the  part  of  a  railway  company  to 
admit  more  passengers  to  a  compartment  than  there  are  seats. 
As  mentioned  in  Blain  v.  Canadian  Pacific  B.W.  Co.,  2 
Can.  By.  Cas.  69  and  85,  3  Can.  Ry.  Cas.  143,  a  conductor  in 
the  interests  of  those  travelling  has  a  right  and  is  bound  accord- 
ing to  the  means  at  hand  to  preserve  order ;  and  apart  from  the 
statutory  power  to  eject,  which  will  be  discussed  in  notes  to 
sec.  281,  he  may  eject  a  passenger  who  persists  in  putting  his 
feet  on  the  seats:  Davis  v.  Ottawa  Electric  B.W.  Co.,  28  O.R. 
654.  But  though  equal  accommodation  must  be  afforded  all  pay- 
ing the  usual  and  proper  charge  therefor,  there  is  nothing  to 
prevent  a  railway  company  from  furnishing  additional  comforts 
and  luxuries  for  those  willing  to  pay  an  increased  charge  there- 
for: Hutchison  on  Carriers,  2nd  Ed.,  s.  542;  Day  v.  Owen,  5 
Mich.  520;  Westchester  B.W.  Co.  v.  Miles,  55  Penn.  St.  209.  A 
lady  who  buys  a  second  class  ticket  cannot  be  compelled  to 
travel  in  a  smoking  car  on  the  ground  that  that  is  the  second 
class  car:  Jones  v.  Grand  Trunk  B.W.  Co.,  4  Can.  Ry.  Cas.  418 
(9  0.L.R.  723). 

Continuous  Journey.  "Where  a  passenger  contracts  for  a 
continuous  jurney,  he  is  entitled  to  be  carried  the  whole  dis- 
tance for  the  toll  paid,  and  a  charge  made  for  additional  fare  in 
transferring  him  from  one  station  to  another  in  a  town  on  his 
line  of  route  is  illegal:  Clarry  v.  Grand  Trunk  B.W.  To.,  29 
O.R.  18;  but  similarly  a  person  contracting  for  a  continuous 
journey  only,  without  "stop  over"  privileges  may  not  break 
his  journey  at  an  intermediate  point :  Coombs  v.  The  Queen,  4 
Ex.  C.R.  321;  26  S.C.R.  13,  following  and  applying  Craig  v. 
Great  Western  B.W.  Co.,  24  U.C.R.  504;  Briggs  v.  Grand  Trunk 
B.W.  Co.,  ib.  510,  and  Cunningham  v.  Grand  Trunk  B.W.  Co., 
9  L.C.  Jur.  507,  11  L.C.  Jur.  107. 

Protection  of  Passengers.  This  subject  is  discussed  at  length 
in  the  notes  in  2  Can.  Ry.  Cas.  96,  et  seq.  In  Blain  v.  Canadian 
Pacific  B.W.  Co.,  2  Can.  Ry.  Cas.  69  and  85 ;  Canadian  Pacific 
B.W.  Co.  v.  Blain,  3  Can.  Ry.  Cas.  143,  the  rule  is  laid  down 
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that  if  a  railway  company  through  its  officers,  knows  that  an 
assault  upon  a  passenger  is  probable,  it  is  the  former's  duty  to 
take  reasonable  precautions  to  prevent  it,  and  if  it  fails  to  do 
so,  it  is  liable  for  the  consequences  of  its  neglect.    The  English 
case  of  Pounder  v.  North  Eastern  B.W.  Co.  (1892),  1  Q.B.  385, 
which  is  a  decision  to  the  contrary,  was  not  followed.    In  the 
case  of  Cobb  v.  Great  Western  B.W.  Co.  (1894),  A.C.  419,  Lord 
Selborne  had  already  dissented  from  the  opinion  expressed  by 
the  judges  in  the  Pounder  Case,  so  that  as  regards  Canada  at 
least,  it  may  be  taken  to  be  overruled  so  far  as  it  purports  to 
lay  down  any  general  proposition  of  law.    The  American  deci- 
sions, as  a  rule,  concur  in  the  views  stated  by  the  Judges  in 
Blain  v.  Canadian  Pacific  B.W.  Co.   See  Putnam  v.  Broadway, 
etc.,  B.W.  Co.,  55  NY.  108 ;  New  Orleans,  etc.,  B.W.  Co.  v. 
Burke,  53  Miss.  200 ;  Lucy  v.  Chicago,  etc.,  B.W.  Co.,  64  Minn. 
7,  and  5  Am.  &  Eng.  Bncy.,  2nd  Ed.,  553.    In  Bryce  v.  South- 
ern B.W.  Co.,  125  Fed.  R.  958,  a  distinction  was  made  between 
acts  of  nonfeasance  or  omission  and  misfeasance  in  failing  to 
protect  a  passenger,  and  it  was  said  that  for  the  former  the 
servant  would  only  be  liable  to  his  employer  and  not  to  the 
passenger.     The  correctness  of  this  decision  was  doubted  by  a 
writer  in  the  New  York  Law  Journal  for  1904,  p.  2040,  and  cases 
to  the  contrary  are  there  cited. 

Compare  with  the  decision  in  the  Blain  Case,  swpra,  the 
recent  Irish  ease  of  Adderley  v.  Great  Northern  B.W.  Co. 
(1905),  2  I.  E.  378,  where  the  liability  of  a  railway  company 
for  injury  to  a  passenger  caused  by  a  window  being  broken  by 
a  person  admitted  to  the  platform  who  was  obviously  drunk, 
was  discussed. 

In  Fraser  v.  Caledonian  B.W.  Co.,  5  F.  (Ct.  of  Sess.)  41,  it 
was  decided  that  where  defendants  knowingly  and  without  tak- 
ing proper  steps  to  prevent  it,  had  allowed  a  greater  crowd  of 
intending  passengers  to  congregate  on  a  platform  than  it  would 
hold,  and  plaintiff  was  knocked  off  and  hurt,  he  might  recover. 

2.  Liability  as  Carriers  of  Goods. 

As  already  mentioned,  railway  companies  are  common  car- 
riers of  goods  and  therefore,  apart  from  contract  or  statute, 
they  are  liable  as  insurers  for  all  goods  which  they  undertake 
to  carry:  Coggs  v.  Bernard,  1  Sm.  L.C.,  9th  Ed.,  199;  Earn  v. 
McPherson,  6  O.S.  360 ;  and  see  Culver  v.  Lester,  37  Can.  L.J. 
421,  a  learned  judgment  of  McDougall,  Co.  J.,  York,  wherethe 
subject  of  common  carriers  is  discussed  at  length.    But  if  a 
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person  does  not  profess  to  carry  goods  of  the  character  sued 
for,  he  is  not  liable  as  a  common  carrier  for  their  loss.  The 
liability  as  bailee,  of  course,  would  exist:  Roussel  v.  Aumais, 
Q.R.  18  S.C.  474. 

The  only  defences  to  this  liability  at  common  law  are  that 
the  accident  happened  through  the  Act  of  God,  the  King's 
enemies,  or  some  vice  inherent  in  the  thing  carried:  Coggs  v. 
Bernard  and  Earn  v.  McPherson,  supra;  Nugent  v.  Smith,  L.R. 
1  C.P.D.  19  and  423 ;  Blower  v.  Great  Western  B.W.  Co.,  L.R. 
7  C.P.  655;  Kendall  v.  London  and  South  Western  B.W.  Co., 
L.R.  7  Ex.  373.  This  latter  defence  would  probably  include 
insufficient  packing  or  fastening  of  goods  where  the  defect  was 
not  reasonably  apparent  to  the  carrier  on  delivery:  Stuart  v. 
Crawley,  2  Starkie  323 ;  Richardson  v.  North  Eastern  B.W.  Co., 
L.R.  7  C.P.  75 ;  Klauber  v.  American  Express  Co.,  21  Wis.  21 ; 
Ralston  v.  Caledonian  R.W.  Co.,  5  Ct.  of  Sessions  Cases  (4th 
series)  671 ;  Chippendale  v.  Lancashire  and  Yorkshire  B.W.  Co., 
21  L.J.Q.B.  22 ;  Paxton  v.  North  British,  etc.,  R.W.  Co.,  9  Ct. 
of  Sessions  Cases  (3rd  series)  50. 

Where  goods  carried  at  a  lower  rate,  were  insufficiently 
packed,  and  wrongly  described — being  called  hardware,  whereas 
they  were  electric  fittings  in  china  and  porcelain — it  was 
pointed  out  that  hardware  would  not  be  handled  as  carefully 
as  fittings  of  this  character,  and  the  defendants  were  relieved 
from  liability:  Connelly  v.  Great  Northern  R.W.  Co.,  15  Leg. 
News  365. 

Where  fresh  meat  has  been  delayed  twenty-two  hours  in 
summer  in  reaching  its  destination,  the  defendants  could  not  fcet 
up  successfully  that  the  consequent  injury  to  the  meat  was 
owing  to  its  perishable  nature:  Delorme  v.  Canadian  Pacific 
R.W.  Co.,  11  Leg.  News  106;  and  see  Pontoriand  v.  Grand 
Trunk  R.W.  Co.,  M.L.R.  3  S.C.  61 ;  but  where  the  heating  of 
hay  in  transit  causes  increased  evaporation  and  consequent 
shrinkage,  the  company  on  showing  such  facts  are  not  liable: 
Seymour  v.  Sincennes,  1  R.L.  716.  Where  defendants  contracted 
to  carry  plaintiff's  engine  on  their  railway  to  another  town,  and 
in  drawing  it  to  the  railway  station  by  their  horses  harnessed 
to  the  shafts  with  which  it  was  fitted  for  that  very  purpose,  one 
of  the  shafts  broke  through  a  defect  unknown  to  either  party 
and  the  engine  was  damaged,  this  was  described  as  vice 
inherent  in  the  thing  carried,  and  plaintiff's  action  was  dis- 
missed: Lister  v.  Lancashire,  etc.,  B.W.  Co.  (1903),  1  K.B.  878. 
Where  without  negligence  on  the  carrier's  part,  there  is  deterior- 
ation of  perishable  articles  or  evaporation  and  leakage  of  liquids, 
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the  carrier  may  successfully  defend  an  action :  Hudson  v.  Bax- 
endale,  2  H.  &  N.  575 ;  Ohrloff  v.  Briscoll,  L.R.  1  P.C.  231. 

Act  of  God.  An  Act  of  God  must  be  an  event,  the  happen- 
ing of  which  could  not  have  been  reasonably  foreseen.  The  fact 
that  it  has  happened  before  is  only  evidence  that  its  recurrence 
might  have  been  expected,  but  it  does  not  -  entirely  deprive  a 
carrier  of  this  defence:  Nitrophosphate  v.  London,  etc.,  Docks 
Co.,  9  Ch.  D.  503. 

Accommodation  and  Appliances.  Section  284  and  the  other 
sections  of  this  Act  prescribe  in  certain  instances  the  character 
of  appliances  and  accommodation  which  must  be  furnished  by 
railway  companies.  ,  Generally  speaking,  the  accommodation 
must  be  adequate  to  the  ordinary  conditions  of  the  business 
which  a  carrier  undertakes,  and  where  a  shipowner  received 
sheepskins  in  a  boat  admittedly  unfit  to  carry  them,  and  they 
were  damaged  in  consequence,  the  defendants  were  held  liable, 
and  upon  the  construction  of  a  bill  of  lading  containing  provi- 
sions exempting  them  from  liability  for  "unseaworthiness,"  it 
was  held  that  these  conditions  afforded  no  defence:  Rathlme 
v.  Maclver  (1903),  2  K.B.  378.  In  all  cases  of  carriage  of  goods 
by  water,  "the  common  law  obligation  of  a  shipowner  is  to  pro- 
vide a  ship  reasonably  fit  to  carry  the  cargo  that  is  shipped  upon 
it.  If  a  shipowner  desires  to  avoid  this  responsibility  he  must, 
I  think,  use  very  plain  and  distinct  words  to  give  notice  of  his 
intention  to  get  out  of  this  obligation,"  per  Bigham,  J.: 
Waikato  v.  New  Zealand  Shipping  Co.  (1898),  1  Q.B.  645,  at 
p.  647,  affirmed  (1899),  1  Q.B.  56.  Where  a  carrier  undertakes 
to  carry  gold,  and  it  is  known  that  he  has  a  bullion  room  for 
that  purpose,  a  contract  is  implied  that  the  room  is  strong 
enough  to  resist  the  attacks  of  thieves:  Queensland  Bank  v. 
Peninsula  and  Oriental,  etc.,  Co.  (1898),  1  Q.B.  567;  and  a 
carrier  who  holds  itself  out  as  willing  to  carry  goods  to  a  certain 
place  cannot  refuse  to  carry  for  any  one  tendering  goods  for 
transport  there :  Crouch  v.  London,  etc.,  R.W.  Co.,  14  C.B.  255. 

Connecting  Carriers.  Though  this  subject  depends  largely 
upon  the  contracts  contained  in  bills  of  lading  and  the  effect  of 
statutory  restrictions  upon  the  right  to  contract  against  negli- 
gence on  the  part  of  railway  companies,  it  may  be  conveniently 
dealt  with  here  subject  to  what  is  afterwards  said  about  the 
limitations  imposed  by  statute.  The  general  rule  in  the  case  of 
connecting  carriers  is  that  where  a  railway  company  receives 
goods  for  conveyance  beyond  its  own  line  (in  the  absence  of  any 
special  contract  to  the  contract,  and  especially  upon  payment 
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for  the  whole  journey),  it  impliedly  undertakes  responsibility 
for  the  complete  transit,  and  is  therefore  not  discharged  from 
its  liability  by  handing  over  the  goods  to  a  second  company  for 
further  conveyance,  but  remains  liable  for  a  loss  of  or  injury  to 
the  goods,  even  though  the  same  may  not  have  happened  on  its 
own  line  of  railway.  The  law  was  so  stated  in  the  leading  case 
of  Muschamp  v.  Lancaster  and  Preston  Junction  B.W.  Co. 
(1841),  8  M.  &  W.  421.  This  was  a  case  of  carriage  of  a  parcel 
addressed  to  a  point  beyond  defendants'  line,  but  no  receipt  or 
other  writing  showing  the  conditions  of  carriage  to  destination 
was  given.  At  the  trial  the  jury  were  told  that  where  a  com- 
mon carrier  receives  a  parcel  so  addressed  and  does  not  by  posi- 
tive agreement  limit  his  responsibility  to  a  part  only  ofi  the 
distance,  that  is  prima  facie  evidence  of  an  undertaking  on  his 
part  to  carry  the  parcel  to  its  destination  even  though  that 
place  is  beyond  the  limits  within  which  the  carrier  professes 
in  general  to  carry  on  his  trade.  This  statement  of  the  law  was 
upheld  by  the  Exchequer  Chamber  upon  motion  for  a  new 
trial  on  the  ground  of  misdirection.  This  ease  was  followed  in 
McGill  v.  Grand  Trunk  B.W.  Co.  (1892),  19  A.R.  245.  The 
principle  of  this  case  has  ever  since  been  followed  in  England. 
Another  important  case  is  Bristol  and  Exeter  B.W.  Co.  v.  Col- 
lins (1859),  7  H.L.  Cas.  194.  In  that  case  the  contract  of  car- 
riage was  with  the  Great  Western  E.W.  Co.,  while  the  loss' 
(destruction  by  fire  of  goods  carried)  occurred  on  the  defen- 
dants' line.  It  was  held  that  there  was  no  privity  between  the 
plaintiff  and  defendants,  and  consequently  no  liability  on  the 
part  of  the  defendants.  Similar  decisions  upon  the  ground  of 
want  of  privity  are  Crawford  v.  Great  Western  B.W.  Co. 
(1868),  18  U.C.C.P.  510;  Bichardson  v.  Canadian  Pacific  B.W. 
Co.  (1889),  19  O.R.  369. 

In  the  Collins  Case  the  Court  had  to  construe  conditions  of 
carriage  framed  apparently  so  as  to  restrict  the  liability  of  each 
carrier  to  its  own  line,  but  it  was  held  that  such  was  not  their 
effect.  Practically  identical  conditions  were  considered  in  the 
ease  of  Grand  Trunk  B.W.  Co.  v.  McMillan  (1889),  16  S.C.R. 
543,  with  the  addition  of  a  clause  that  the  defendants  should  not 
be  responsible  for  any  loss,  etc.,  to  the  goods,  if  such  loss,  etc., 
occurred  after  the  goods  arrived  at  the  stations  or  places  on 
their  line  nearest  to  the  points  or  places  where  they  were  con- 
signed to  or  beyond  their  said  limits.  Inasmuch  as  the  connect- 
ing line  (in  this  case  the  Canadian  Pacific  Railway)  was,  accord- 
ing to  the  true  construction  of  the  contract  the  line  of  the  defen- 
dants' agents,  it  was  held  that  it  must  be  considered  for  the  pur- 
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poses  of  the  condition  as  the  defendants'  own  line.  It  was  held, 
however,  that  the  defendants'  liability  at  the  time  the  loss 
occurred  was  that  of  warehousemen  only,  and  consequently 
their  responsibility  was  reduced  from  that  of  insurers  to  one  of 
bailees  only,  for  neglect  of  duty. 

A  railway  company  might,  the  Supreme  Court  held  in  the 
McMillan  Case,  refuse  to  enter  into  a  contract  to  carry  beyond 
its  own  line,  and  sec.  246  (3)  of  The  Railway  Act,  1888,  (oor-; 
responding  to  sec.  284  (7)  of  this  Act)  did  not  prevent  it  from 
restricting  its  liability  for  negligence  as  carriers  or  otherwise  in 
respect  to  the  goods  to  be  carried  after  they  left  its  own  line. 
The  decision  in  Vogel  v.  Grand  Trunk  B.W.  Co.,  11  S.C.R; 
612,  does  not  govern  such  a  contract. 

After  the  decision  in  the  McMillan  Case  the  different  rail- 
way companies  appear  to  have  remodelled  their  bills  of  lading. 
As  stated  in  the  judgment  in  Lake  Erie  and  Detroit  B.W.  Co, 
v.  Sales  (1896),  26  S.C.R.  663,  at  page  675,  the  initial  carrier! 
was  thereby  made  the  agent  of  the  shipper  to  hand  the  goods  to 
the  next  connecting  carrier,  and  was  not  liable  for  any  future 
loss  or  damage  whatever,  and  among  other  things  it  was  pro-, 
vided  that  "all  the  provisions  of  this  contract  shall  apply  to 
and  for  the  benefit  of  every  carrier"  to  whom  goods  might  be 
delivered  under  it  as  fully  as  to  the  company.  This  form  of 
contract  obviated  the  consequences  of  the  judgment  in  Bristol 
and  Exeter  B.W.  Co.  v.  Collins  (supra),  and  the  contracts  were 
in  substance  severally  one  for  the  transport  of  the  goods  to  their 
final  destination  for  a  part  of  the  distance  by  one  carrier  and 
for  part  by  another  and  so  on,  with  consequent  liability  by  each1 
carrier  for  loss  occurring  upon  its  own  portion  of  the  transit, 
and  corresponding  exemption  for  loss  occurring  beyond  it.  As 
put  by  King,  J.,  in  Northern  Pacific  B.W.  Co.  v.  Grant  (1895), 
24  S.C.R.,  at  page  548,  "under  English  law  (differing  in  this 
respect  from  American  law)  a  company  receiving  goods  for 
carriage  to  a  point  beyond  its  line  prima  facie  contracts  for  the 
entire  carriage.  But  it  may  limit  its  responsibility  to  acts  or 
defaults  occurring  upon  its  own  line,  and  where  this  is  done  it 
and  each  carrier  in  succession  comes  under  an  obligation  to 
deliver  goods  so  received  to  the  next  carrier. ' ' 

In  that  case  the  agent  of  the  Northern  Pacific  R.W.  Co.  at 
Toronto  having  arranged  with  the  shipper,  the  plaintiff,  in  On- 
tario, for  a  shipment  of  goods  via  G.T.R.  and  Chicago  N.W. 
Co.,  in  care  of  the  Northern  Pacific  R.W.  Co.  at  St.  Paul,  con- 
signed to  plaintiff's  own  order  in  British  Columbia,  and  the 
goods  having  been  delivered  to  E.  at  British  Columbia  without 
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an  order,  it  was  held  that  the  goods  were  in  the  care  of  the 
Northern  Pacific  R.W.  Co.,  from  St.  Paul  to  British  Columbia, 
and  that  that  company  were  liable  to  the  plaintiff  for  the  value 
of  the  goods. 

Another  much  litigated  case  of  a  through  contract  is  Mer- 
chants Despatch  Transportation  Co.  v.  Hately  (1886),  14  S.C.R. 
572;  12  A.R.  201;  4  O.R.  723.  The  transportation  company 
made  by  correspondence  a  contract  with  plaintiff  to  carry  but- 
ter from  London,  Ontario,  to  Bristol,  England.  They  issued  a 
bill  of  lading  signed  by  one  Barr,  describing  himself  as  agent 
severally,  but  not  jointly,  for  the  G.W.R.W.  Co.,  M.D.T.  Co., 
and  G.W.S.S.  Co.,  named  as  carriers  therein — different  portions 
of  the  transit  to  be  performed  by  each,  and  by  the  bill  of  lading 
if  damage  was  caused  to  the  goods  during  transit  the  sole  lia- 
bility was  to  be  that  of  the  company  having  the  custody  thereof 
at  the  time  of  such  damage.  A  loss  having  occurred  before  the 
goods  were  handed  to  the  G.W.S.S.  Co.  by  the  M.D.T.  Co.,  the 
M.D.T.  Co.  were  held  liable  upon  the  through  contract  for  the 
damage,  and  even  under  the  bill  of  lading  they  were  also  liable, 
as  the  loss  occurred  while  the  goods  were  in  the  custody  of  the 
defendants— M.D.T.  Co. 

In  Rennie  v.  Northern  R.W.  Go.  (1876),  27  U.C.C.P.  153, 
the  defendants  did  not  undertake  to  carry  for  the  entire  jour- 
ney, and  were  consequently  held  not  to  be  liable  for  a  loss 
occurring  by  wrongful  delivery  at  destination. 

Another  case  of  limitation  of  liability  as  carriers,  or  of 
no  liability  as  warehousemen  in  the  absence  of  negligence, 
is  Brodie  v.  Northern  R.W.  Co.  (1884),  6  O.R.  180,  where  goods 
were  destroyed  by  fire  after  being  placed  in  a  warehouse  await- 
ing further  conveyance  by  the  connecting  carrier:  See  also 
Richardson  v.  Canadian  Pacific  R.W.  Co.,  supra. 

Even  where  there  is  no  privity  by  contract  as  already  ex- 
plained, a  connecting  carrier  may  become  liable  to  the  owner  for 
conversion  where  goods  in  his  possession  are  voluntarily  given 
by  him  to  another  without  the  owner's  consent,  and  an  action 
of  trover  will  lie:  Leslie  v.  Canadian  Central  R.W.  Co.  (1878), 
44  U.C.R.  21;  Roach  v.  Canadian  Pacific  R.W.  Co.,  1  Man.  Rep. 
158. 

Other  decisions  are: — 

Rogers  v.  Great  Western  R.W.  Co.  (1858),  16  U.C.R.  520; 
defendants  were  held  not  to  be  liable  for  a  loss  of  furs  occurring 
beyond  their  line,  where  the  contract  only  provided  for  forward- 
ing the  goods  beyond  their  own  line. 
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LaPointe  v.  Grand  Trunk  R.W.  Co.  (1867),  26  U.C.R.  479; 
defendants  held  not  liable  for  a  loss  occurring  beyond  their 
own  line  where  the  contract  provided  that  the  company  would 
not  be  responsible  for  any  loss,  etc.,  to  goods  beyond  their 
limits.  See  also  Fraser  v.  Grand  Trunk  R.W.  Go.  (1867),  26 
U.C.E.  488,  a  similar  case. 

Gordon  v.  Great  Western  R.W.  Co.  (1875),  25  U.C.C.P. 
488,  a  case  of  shipment  from  Cincinnati  at  a  through  rate  to 
Detroit  under  a  contract  exempting  the  first  and  connecting  car- 
riers from  liability  for  loss  by  fire,  it  was  held,  the  goods  having 
been  destroyed  by  fire,  between  Detroit  and  Thorold,  on  defen- 
dants' line,  that  there  was  no  such  exemption  for  the  latter 
part  of  the  transit,  reversing  a  former  decision  in  34  U.C.R. 
224. 

Jeffrey  v.  Canadian  Shipping  Co.,  M.L.R.  7  Q.B.  1.  "Where 
the  carrier  receives  the  goods  and  is  paid  freight  only  for  car- 
riage to  the  end  of  his  own  route,  the  fact  that  he  undertakes  to 
deliver  them  to  another  carrier  there  for  further  shipment  does 
not  make  him  responsible  for  the  delivery  of  the  goods  at  their 
ultimate  destination. 

Neil  v.  American  Express  Co.,  Q.R.  20  S.C.  253,  2  Can.  Ey. 
Cas.  111.  An  express  company  is  not  liable  for  damages  to 
goods  happening  on  the  line  of  a  connecting  carrier  where  the 
bill  of  lading  contained  a  clause  limiting  its  liability  to  acci- 
dents occurring  on  its  own  line. 

Carriage  of  Animals.  As  already  mentioned,  railway  com- 
panies in  Canada  are  common  carriers  under  the  Railway  Act' 
and  bound  to  carry  animals,  including  dogs :  McCormack  v. 
Grand  Trunk  R.W.  Co.,  3  Can.  Ry.  Cas.  185  (6  O.L.R.  577): 
see  also  The  Queen  v.  Slade,  21  Q.B.D.  433. 

Before  detailing  certain  cases  which  have  been  decided  upon 
the  duty  of  carriers  of  animals,  and  the  effect  of  the  Railway 
Act,  reference  should  be  made  to  the  provisions  of  the  Criminal 
Code,  R.S.C.,  1906,  cap.  146,  sec.  544,  appearing  under  the 
head  of  "Cruelty  to  Animals."  This  section  regulates  the 
carriage  of  cattle  upon  trains  and  boats,  and  requires  that  they 
shall  not  be  carried  for  a  longer  period  than  28  consecutive 
hours  without  being  unloaded  for  rest,  water  and  feeding,  for 
a  period  of  at  least  five  consecutive  hours,  unless  it  can  he 
shewn  that  they  have  been  unavoidably  delayed  in  transit.  The 
ears  must  also  be  cleaned  out  and  the  floor  strewn  with  clean 
sand  or  sawdust  before  reloading. 
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Turning  now  to  a  consideration  of  the  present  Railway  Act, 
it  will  be  observed  that  the  interpretation  clause  of  that  statute, 
sec.  2,  no  longer  refers  in  terms  to  animals,  as  did  sec.  2(v)  of 
the  Act  of  1888,  under  the  term  "Traffic."  By  sec.  2  (31) 
"the  expression  'traffic'  means  and  includes  passengers,  goods 
and  rolling  stock,"  and  by  see.  2  (10)  "the  expression  'goods' 
includes  personal  property  of  every  description  that  may  be 
conveyed  upon  the  railway,"  etc.  No  doubt  the  term  "personal, 
property"  is  quite  wide  enough  to  include  all  animals  which 
may  be  the  subject  of  ownership,  but  it  might  not  include 
animals  ferae  naturae.  As  these  are  not  frequently  carried,  the 
point  is  not  likely  to  arise  unless  something  were  to  happen  to 
a  circus  train.  As  cattle  are  generally  carried  at  the  lower  of 
alternative  rates  in  consideration  of  the  shipper  agreeing  to 
relieve  the  company  from  liability  for  damages  to  them  while 
in  transit,  or  (in  certain  specified  instances  where  such  liabil- 
ity is  not  entirely  waived)  limiting  the  damages  to  an  agreed 
amount,  the  section  of  the  Railway  Act  of  1888  which  was  most 
frequently  considered  in  this  connection  was  see.  246,  sub-sec. 
3,  which  provided  that  the  company  should  not  be  relieved  from 
an  action  for  damages  for  loss  occurring  upon  its  line  by  "any 
notice,  condition  or  declaration,  if  the  damage  arises  from  any 
negligence  or  omission  of  the  company  or  its  servant."  The 
contracts  usually  signed  by  shippers  of  animals  are  set  out  in 
full  in  the  cases  of  Grand  Trunk  B.W.  Co.  v.  Vogel,  11  S.C.R. 
612;  Robertson  v.  Grand  Trunk  B.W.  Go.  24  S.C.R.  611,  Bick- 
nell  v.  Grand  Trunk  B.W.  Co.,  26  A.R.  431.  Though  sub-sees. 
1  and  2  of  sec.  246  have  been  considerably  altered  in  the  pre- 
sent statute,  in  which  they  appear  as  sec.  284,  the  words  of  sub- 
sec.  3  already  quoted  remain  in  the  new  section,  so  that  thie 
cases  above  mentioned  might  still  be  regarded  as  applicable 
were  it  not  for  the  further  provision  appearing  for  the  first 
time  as  sec.  340,  sub-sec.  1,  of  this  Act,  which  enacts  as  follows : 
"No  contract,  condition,  by-law,  regulation,  declaration  or 
notice  made  or  given  by  the  company  impairing,  restricting  or 
limiting  its  liability  in  respect  of  the  carriage  of  any  traffic, 
shall  relieve  the  company  from  such  liability  except  as  herein- 
after provided,  unless  such  class  of  contract,  condition,  by-law. 
regulation,  declaration  or  notice  shall  have  been  first  author- 
ized or  approved  by  order  or  regulation  of  the  board." 

This  section  has  been  construed  in  its  application  to  eon- 
tracts  for  the  carriage  of  animals,  in  the  cases  of  Booth  v.  Can- 
adian Pacific  B.W.  Co..  5  Can.  Ry.  Cas.  389;  Coatello  v.  Grand 
Trunk  B.W.  Co.,  7  O.W.R.  846;    Mercer  v.    Canadian   Pacific 
30— s.l. 
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B.W.  Co.,  17  O.L.R.  585,  and  Sutherland  v.  Grand  Trunk  R.W. 
Co.,  18  O.L.R.  389.  In  the  Booth  Case,  the  opinion  is  expressed, 
though  not  necessary  for  the  decision  of  the  case,  that  this 
section  does  not  authorize  the  Board  to  approve  a  contract 
prohibited  by  the  terms  of  section  284;  the  question  came 
up  squarely  in  the  Mercer  Case,  where  it  was  held  that  the  effect 
of  the  Act  as  it  now  stands  is  to  give  the  Board  power  to  ap,- 
prove  any  class  of  contract  impairing,  restricting  or  limiting 
the  liability  of  the  company,  and  that  the  words  in  section  284, 
sub-section  (7)  "subject  to  this  Act,"  are  in  view  of  such  action 
by  the  Board. 

Were  it  not  for  some  such  enactments  as  those  in  question, 
any  contract  which  a  shipper  of  cattle  might  make,  and  which 
in  terms  relieved  the  carrier  from  liability,  would  no  doubt  be 
binding:  O'Rorke  v.  Great  Western  B.W.  Co.,  23  U.C.R.  427; 
Hood  v.  Grand  Trunk  B.W.  Co.,  20  U.C.C.P.  361. 

In  the  case  of  shipments  of  live  stock  it  is  usual  to  provide 
that  a  man  shall  be  sent  in  charge  of  the  cattle,  and  where  it 
can  be  shown  that  the  damage  to  the  cattle  is  due  to  neglect  or 
carelessness  on  the  part  of  the  owner  or  his  agent  who  is  thus  in 
charge,  the  company  will  not  be  held  liable :  Farr  v.  Great  West- 
em  B.W.  Co.,  35  U.C.R.  534;  so  also  where  a  man  is  carried  by 
the  company  for  the  purpose  of  looking  after  the  cattle  while  in 
transit,  but  upon  the  express  agreement  that  the  company  shall 
not  be  liable  for  any  accident  to  him,  whether  due  to  negligence 
or  not,  such  a  condition  is  binding,  and  the  person  so  injured 
cannot  recover  damages  sustained  while  in  transit:  Bicknell  v. 
Grand  Trunk  B.W.  Co.,  26  A.R.  43,  and  where  an  animal  is 
delivered  to  a  company  for  carriage,  and  is  fastened  by  a  strap 
furnished  by  the  owner,  which  is  apparently  sufficient  to  secure 
him,  the  company  is  not  liable:  Richardson  v.  North  Eastern 
B.W.  Co.,  L.B.  7  C.P.  75,  but  this  was  decided  upon  the  ground 
that  in  this  instance  the  company  were  not  common  carriers  of 
dogs;  which,  according  to  McCormack  v.  Grand  Trunk  B.W 
Co.,  3  Can.  Ry.  Cas.  185,  is  not  the  law  under  our  Railway  Act, 
The  fact  that  the  fastening  was  insecure  being  perfectly  appar 
ent  when  the  company  accepted  a  dog  for  carriage,  it  was  held 
liable  for  its  escape,  even  though  the  fastening  was  that  which 
was  furnished  by  the  owner:  Stuart  v.  Crawley,  2  Stark.  323; 
and  as  it  is  generally  the  duty  of  a  carrier  to  see  that  an  animal 
which  it  undertakes  to  convey  is  properly  secured,  it  is  liable 
even  though  its  servant  undertakes  to  secure  it  in  the  car  in 
presence  of  the  owner,  if  it  escapes  and  thus  sustains  injury, 
as  the  owner,  in  the  absence  of  special  knowledge  upon  the  sub- 
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jeet  is  not  supposed  to  know  how  best  to  secure  it  during  trans.- 
portation.-  Paxton  v.  North  British,  etc.,  B.W.  Co.,  9  Ct.  of  Sess. 
Cas.,  3rd  Ser.,  50 ;  but  where  a  horse  had  been  fastened  in  the 
usual  way  in  a  car,  but  by  some  means  struggled  through  an 
opening  twenty-five  inches  wide  and  was  thereby  injured;  it 
was  held  that  as  it  was  most  improbable  that  it  should  have 
wriggled  through  such  a  small  opening,  the  company  could  noti 
be  considered  negligent,  and  were  therefore  entitled  to  rely  upon 
a  condition  relieving  them  from  liability :  Ralston  v.  Caledonian 
B.W.  Co.,  5  Sess.  Cas.  (4th  Ser.),  671;  so  also  where  the  owner 
was  by  the  terms  of  his  contract,  to  himself  inspect  the  ear  into 
which  his  cattle  were  loaded,  and  the  cattle  during  transit  be- 
came alarmed  and  broke  out;  an  action  against  the  company 
was  dismissed:  Chippendale  v.  Lancashire,  etc.,  B.W.  Co.,  21 
L.J.Q.B.  22.  If  an  animal  escapes  or  is  injured  because  it  or 
some  of  its  "fellow  travellers"  becomes  unmanageable  and 
breaks  out  or  kicks,  this  is  held  to  be  "vice  inherent  in  the  thing 
carried"  and  the  carrier  would  be  relieved  from  liability  at 
common  law,  and  apart  even  from  the  provision  of  any  special 
contract:  Blower  v.  Great  Western  B.W.  Co.,  L.R.  7  C.P.  655; 
and  where  a  horse  is  injured  during  transit,  and  there  is  noth- 
ing to  show  how  the  accident  occurred,  the  Court,  drawing  in- 
ferences of  fact,  may  assume  that  the  accident  was  due  to  the 
"vice"  of  the  horse  rather  than  to  any  negligence  of  the  car- 
riers: Kendall  v.  London,  etc.,  B.W.  Co.,  L.R.  7  Ex.  373;  Bus- 
sell  v.  London,  etc.,  B.W.  Co.,  24  T.L.R.,  548 ;  see  also  Nugent  v. 
Smith,  1  C.P.D.  423,  and  the  following  American  cases :  Newby 
v.  Chicago,  etc.,  B.W.  Co.,  19  Mo.  App.  391;  Hutchinson  v. 
Chicago,  etc.,  B.W.  Co.,  37  Minn.  524;  Betts  v.  Farmers',  etc., 
Co.,  21  Wis.  81;  Evans  v.  Fitchburg  B.W.  Co.,  Ill  Mass.  142; 
Coupland  v.  Housatonic  B.W.  Co.,  61  Conn.  531. 

3.  Liability  as  Warehousemen. 

If  the  contract  of  carriage  has  terminated  and  the  goods  are 
m  the  possession  of  the  carriers  as  warehousemen  only,  the  lat- 
ter are  not  liable  for  loss  or  damage  to  them  unless  some  negli- 
gence on  their  part  can  be  shewn .-  Ham  v.  McPherson,  6  O.S.  360 ; 
Milloy  v.  Grand  Trunk  B.W.  Co.,  23  O.R.  454,  21  A.R.  404; 
Walters  v.  Canadian  Pacific  B.W.  Co.,  1  Terr.  L.R.  88,  1  N.W. 
T.  17;  Lake  Erie  and  Detroit  B.W.  Co.  v.  Sales,  26  S.C.R.  663. 

Carriers  become  warehousemen  either  (a)  where  notice  of 
arrival  of  the  goods  has  been  given  to  the  consignee  and  he 
has  had  a  reasonable  time  to  remove  them :  Grand  Trunk  B.W. 
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Co.  v.  Gutman,  3  Rev.  Leg.  452 ;  Richardson  v.  Canadian  Pacific 
B.W.  Co.,  19  O.R.  369;  McKay  v.  Lockhart,  4  O.S.  407. 

(b)  Where  even  though  no  notice  is  given,,  he  knows,  or 
ought  to  know,  of  their  arrival,  and  does  not  claim  them: 
Bowie  v.  Buffalo,  etc.,  B.W.  Co.,  7  U.C.C.P.  191;  O'Neill  v. 
Great  Western  B.W.  Co.,  ibid.,  203 ;  Inman  v.  Buffalo  and  Lake 
Huron  B.W.  Co.,  ibid.,  325;  Chapman  v.  Great  Western  R.W. 
Co.,  5  Q.B.D.  278 ;  Bradshaw  v.  Irish  and  North  Western  B.W. 
Co.,  7  Ir.  R.  C.L.  252 ;  Masson  v.  Merchants  Bank,  Q.R.  14  S.C. 
293. 

(c)  Where  through  some  fault  of  the  shipper  or  consignee 
the  contract  of  carriage  has  not  begun  or  been  completed,  but 
the  goods  remain  in  the  hands  of  the  railway:  Milloy  v.  Grand 
Trunk  B.W.  Co.,  supra. 

Where  by  reason  of  a  refusal  on  the  part  of  the  consignees 
to  receive  the  goods  when  tendered,  they  are  left  in  defendants' 
hands,  the  defendants  being  warehousemen  are  liable  only  for 
gross  negligence:  Grand  Trunk  B.W.  Co.  v.  Frankel,  2  Can.  Ry. 
Cas.  155,  reversing  Frankel  v.  Grand  Trunk  B.W.  Co.,  ib.,  136. 
In  that  case  cars  of  iron  had  been  consigned  to  the  consignees  at 
Swansea.  The  custom  was  on  arrival  there  and  notification  of 
the  fact  to  consignees,  to  have  the  cars  taken  to  the  latter 's 
siding.  The  cars  in  question,  however,  were  refused  at  Swansea; 
and  the  refusal  afterwards  countermanded,  but  in  the  interval 
the  cars  had  been  frozen  in,  and  before  delivery  the  price  of 
iron  had  fallen.  As  no  negligence  on  the  defendants'  part  was 
shewn,  however,  the  action  against  them  was  dismissed.  Where 
notice  of  the  arrival  of  goods  had  been  given  on  the  day  they 
reached  the  station,  but  they  were  not  removed,  and  five  days 
later  they  were  destroyed  by  fire,  it  was  held  that  the  notice 
given  was  sufficient,  that  the  consignee  had  had  a  reasonable 
time  to  remove  the  goods,  and  not  having  done  so  he  could  not 
recover:  McMorrin  v.  Canadian  Pacific  B.W.  Co.,  1  Can.  Ry. 
Cas.  217 ;  see  also  Mitchell  v.  Lancashire,  etc.,  B.W.  Co.,  L.R.  10 
Q.B.  256,  263 ;  Bradshaw  v.  Irish,  etc.,  B.W.  Co.,  Ir.  R.  7  C.L. 
252.  If  a  consignee  fails  to  take  delivery  of  a  horse,  proper 
expenses  incurred  by  the  company  in  caring  for  it  may  be  recov- 
ered: Great  Northern  B.W.  Co.  v.  Sxvaffield,  L.R.  9  Ex.  132. 
There  is  no  warranty  by  a  warehouseman  of  the  safety  of  his 
building,  and  so  if  goods  are  injured  by  a  contractor's  negli- 
gence the  warehouseman  is  not  liable :  Searle  v.  Loverick,  L.R. 
9  Q.B.  122 ;  but  if  a  warehouseman  does  some  unauthorized  act 
to  the    goods    amounting  to    a   conversion  he  is  liable  to  the 
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owner :  Hiort  v.  Bott,  L.R.  9  Ex.  86 ;  Lilley  v.  Doubleday,  51 
L.J.Q.B.  310.  If  a  railway  company  undertakes  to  store  goods 
for  reward,  it  would  then  be,  not  a  mere  gratuitous  bailee  as  in 
the  Frankel  Case,  but  a  bailee  for  hire  and  bound  to  take 
ordinary  and  reasonable  care  of  the  commodity  entrusted  to  its 
charge:  Beal  v.  South  Devon  B.W.  Co.,  3  H.  &  C.  337,  at  p. 
342,  Dunn  v.  Prescott  Elevator  Co.,  4  O.L.R.  103;  reported  on 
an  earlier  appeal,  26  A.R.  389;  30  S.C.R.  620;  see  also  Rosen- 
bloom  v.  Grand  Trunk  B.W.  Co.,  Q.R.  16  S.C.  360. 

The  question  whether  a  railway  company  is  bound  to  give 
notice  of  the  arrival  of  the  goods  at  destination  is  one  of  some 
difficulty,  it  being  more  than  once  held  that  a  consignee  is  bound 
to  know  when  goods  are  expected  and  to  attend  at  the  company's 
premises  and  demand  them.  For  a  discussion  of  this  subject 
see:  Richardson  v.  Canadian  Pacific  B.W.  Co.,  19  O.R.  369; 
Masson  v.  Merchants  Bank,  Q.R.  14  S.C.  293 ;  Norway  Plains  v. 
Boston  and  Maine  B.W.  Co.,  1  Gray  (Mass.)  263;  Baker  v. 
Brown,  138  Mass.  343;  Berry  v.  West  Virginia  B.W.  Co.,  11 
Am.  &  Eng.  Ry.  Cases  (N.S.)  103,  at  p.  119;  Chapman  v.  Great 
Western  B.W.  Co.,  5  Q.B.D.  278;  Bradshaw  v.  Irish,  etc.,  B.W. 
Co.,  7  Ir.  R.  C.L.  252;  Montreal  Navigation  Co.  v.  L'Ecuyer,  21 
Can.  L.T.  249,  and  notes  to  Allan  v.  Pennsylvania  B.W.  Co., 
10  Am.  &  Eng.  Ry.  Cases  (N.S.)  347. 

4.  Contracts  Limiting  Liability. 

Apart  from  statute  a  carrier  may  by  contract  limit  his  lia- 
bility even  where  the  damage  is  the  result  of  his  own  negli- 
gence: Hinton  v.  Dibbin,  2  Q..B.  646;  Hamilton  v.  Grand  Trunk 
R.W.  Co.,  23  U.C.R.  600 ;  Bates  v.  Great  Western  B.W.  Co.,  24 
U.C.R.  544;  Spettigue  v.  Great  Western  B.W.  Co.,  15  U.C.C.P. 
315;  Dodson  v.  Grand  Trunk  B.W.  Co.,  8  N.S.R.  405;  Dixon  v. 
Richelieu  and  Ontario  Navigation  Co.,  15  A.R.  647,  18  S.C.R. 
704,  though  it  has  been  suggested  that  some  consideration  for 
such  an  exception,  other  than  the  promise  to  carry,  must  be 
shewn:  Sutherland  v.  Great  Western  B.W.  Co.,  7  U.C.C.P.  409; 
and  where  a  shipper  accepts  a  bill  of  lading  containing  stipula- 
tions against  the  carrier's  liability,  he  must  in  the  absence  of 
proof  of  fraud  or  mistake,  be  deemed  to  have  read  it ;  but  that 
conclusion  does  not  follow  where  the  document  is  given  out  of 
the  ordinary  course  of  business  and  seeks  to  vary  the  terms  of 
a  prior  mutual  agreement:  North-West  Transportation  Co.  v. 
McKenzie,  25  S.C.R.  38.  And  where  there  is  a  condition  that 
the  goods  are  shipped  at  "owner's  risk"  or  in  other  terms  re- 
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lieving  the  company  from  liability,  it  has  been  held  that  unless 
such  words  expressly  cover  loss  due  to  the  negligence  of  the 
carrier  or  his  servants,  they  will  not  be  construed  so  as  to 
include  such  negligence,  and  all  such  conditions  are  construed 
strictly  against  the  carrier:  Waikato  v.  New  Zealand  Shipping 
Co.  (1898),  1  Q.B.  645;  (1899),  1  Q.B.  56.  In  St.  Mary's 
Creamery  Co.  v.  Grand  Trunk  B.W.  Co.,  2  Can.  Ey.  Cas.  122, 
Meredith,  J.,  says,  at  p.  128 :  "The  cases  have  gone  to  an  extra- 
ordinary length  in  excluding  from  a  condition  limiting  liability, 
loss  occasioned  by  the  negligence  of  the  defendants  or  their 
servants. ' '  This  judgment  was  affirmed  in  3  Can.  Ry.  Cas.  447 ; 
and  so  even  though  goods  had  been  accepted  "at  the  owner's  sole 
risk, ' '  yet  it  was  held  that  defendants  were  liable  for  loss  occa- 
sioned by  their  servants'  negligence  in  not  housing  the  goods 
or  otherwise  sufficiently  protecting  them  from  the  weather 
although  plaintiff  knew  the  condition  of  the  goods  and  neglected 
to  remove  them  till  after  the  injury:  Mitchell  v.  Lancashire, 
etc.,  B.W.  Co.,  L.R.  10  Q.B.  256 ;  and  conditions  in  a  shipping 
receipt  relieving  the  carrier  from  liability  for  loss  or  damage 
arising  out  of  the  safe  keeping  and  carriage  of  the  goods  even 
though  caused  by  the  negligence,  carelessness  or  want  of  skill 
of  the  carriers*  servants  without  the  actual  privity  or  fault  of 
the  carriers,  do  not  apply  to  cases  where  the  goods  have  been 
wrongfully  sold  or  converted  by  the  carrier :  Wilson  v.  Canadian 
Development  Co.,  32  S.C.R.  432,  reversing  9  B.C.R.  82.  "Where 
consignors  agreed  by  their  own  shipping  bill  to  insure  the 
goods,  and  did  so,  but  countermanded  the  insurance,  and  a  bill 
of  lading  was  issued  by  defendants  requiring  plaintiffs,  to  in- 
sure, it  was  held,  that  the  defendants  could  not  set  up  a  breach 
of  the  condition  to  insure  because  the  loss  had  happened  through 
their  own  negligence:  St.  Mary's  Creamery  Co.  v.  Grand  Trunk 
B.W.  Co.,  supra. 

The  judgment  in  the  St.  Mary's  Creamery  Case  is  supported 
by  the  decision  given  almost  at  the  same  time  in  Price  v.  Union 
Lighterage  Co.  (1903),  1  K.B.  750. 

In  this  case  goods  were  loaded  on  a  barge  under  a  contract 
for  carriage  by  which  the  barge  owner  was  exempt  from  liabil- 
ity "for  any  loss  or  damage  to  goods  which  can  be  covered  ly 
insurance."  The  barge  was  sunk  owing  to  the  negligence  of  the 
servants  of  the  barge  owner  and  the  goods  were  lost.  It  was 
held  that  the  barge  owner  was  not  exempt  from  liability  for  the 
loss  or  damage  caused  by  the  negligence  of  his  servants.  Wal- 
ton, J.,  in  delivering  his  judgment,  proceeds  upon  the  same  lines 
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as  in  the  St.  Mary's  Creamery  Case.  He  also  states  that  the  law 
of  England,  unlike  the  law  in  the  United  States  of  America 
(which  latter,  as  Meredith,  J.,  points  out,  has  been  adopted  in 
Canada  by  legislation) ,  does  not  forbid  the  carrier  from  exempt- 
ing himself  by  contract  from  liability  for  the  negligence  of  him- 
self and  his  servants,  but  if  the  carrier  desires  so  to  exempt 
himself,  it  requires  that  he  shall  do  so  in  express,  plain  and 
unambiguous  terms,  citing  the  cases  already  referred  to  by 
Meredith,  J.,  also  Companie  de  Navigacion  La  Flecha  v.  Brauer 
(1897),  168  U.S.  104.  Accordingly  the  condition  of  exemption 
in  the  case  is  construed  as  meaning:  "I  will  use  reasonable  skill 
and  care  in  the  conveyance  of  goods,  but  I  will  not  undertake 
any  liability  as  insurer  for  loss  or  damage  which  can  be  covered 
with  insurance  with  underwriters,"  and  the  loss  being  in  fact 
caused  by  negligence  of  the  lightermen,  the  defendant  was  held 
liable. 

"Where,  however,  a  carrier  in  express  terms  provides  that  he 
shall  not  be  responsible  for  his  own  or  his  servants '  negligence, 
such  a  contract  is  (apart  from  statutory  restrictions)  valid  at 
common  law  in  Ontario :  Dixon  v.  Richelieu  and  Ontario,  etc., 
Co.,  15  A.E.  647,  18  S.C.R.  704;  and  also  in  Quebec:  Glengoil 
Steamship  Co.  v.  Pilkington,  28  S.C.R.  146,  on  appeal  from 
Q.R.  6  Q.B.  95 ;  and  where  a  carrier  stipulates  that  it  shall  be 
liable  for  wilful  misconduct  only ;  it  is  not  liable  for  mere  negli- 
gence: Knox  v.  Great  Northern  R.W.  Co.  (1896),  2  Ir.  R.  632, 
and  see  Graham  v.  Belfast,  etc.,  R.W.  Co.  (1901),  2  Ir.  R.  13. 

Effect  of  Railway  Act,  1888,  section  246  (3).  Probably  owing 
to  the  pointed  remarks  of  Sir  "William  Toung,  of  Nova  Scotia, 
in  Dodson  v.  Grand  Trunk  R.W.  Co.,  8  N.S.R.  405,  where  the 
law  was  elaborately  reviewed,  a  statute  was  passed  in  1871, 
which  in  1888  appeared  as  section  246  of  51  Vic,  cap.  29 
(Dom.),  which,  after  providing  for  "sufficient  accommodation 
for  the  transportation  of  all  such  passengers  and  goods  as  are 
within  a  reasonable  time  previously  thereto  (the  starting  of  the 
train)  offered  for  transportation,"  etc.,  enacts  by  sub-sec.  3 
that  "every  person  aggrieved  by  any  neglect  or  refusal  in  the 
premises  shall  have  an  action  therefor  against  the  company 
from  which  action  the  company  shall  not  be  relieved  by  any 
notice,  condition  or  declaration  if  the  damage  arises  from  any 
negligence  or  omission  of  the  company  or  of  its  servant."  Prior 
to  the  decision  in  Grenier  v.  The  Queen,  6  Ex.  C.R.  276,  and 
The  Queen  v.  Grenier,  30  S.C.R.  42,  2  Can.  Ry.  Cas.  409,  it  was 
the  law  that  this  clause  had  the  effect  of  annulling  any  contract 
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for  exemption  from  liability  for  damage  to  goods  carried,  where 
it  could  be  shewn  that  the  railway  company  was  negligent: 
Henry  v.  Canadian  Pacific  B.W.  Co.,  1  Man.  L.R.  210;  Grand 
Trunk  B.W.  Co.  v.  Vogel,  11  S.C.R.  612;  but  the  decision  last 
named  has  been  disapproved  of  in  the  case  of  express  contracts 
limiting  liability  by  the  Supreme  Court  in  The  Queen  v.  Gren- 
ier,  supra,  though  it  is  not  as  yet  formally  overruled.  This  case 
was  followed  and  approved  by  the  Supreme  Court  in  Grand 
Trunk  B.W.  Co.  v.  Miller,  3  Can.  Ry.  Cas.  147,  which  has  been 
discussed  in  the  notes  to  section  211,  ante,  but  in  St.  Mary's 
Creamery  Co.  v.  Grand  Trunk  B.W.  Co.,  2  Can.  Ry.  Cas.  122, 
at  pp.  130  and  131,  Meredith,  J.,  discusses  and  distinguishes  the 
Grenier  Case  at  some  length,  and  notwithstanding  the  Supreme 
Court's  apparent  disapproval  of  the  Vogel  Case,  the  Court  of 
Appeal  for  Ontario  follows  it  in  St.  Mary's  Creamery  Go.  v. 
Grand  Trunk  B.W.  Co.,  in  appeal,  3  Can.  Ry.  Cas.  447.  The 
following  rules  for  the  construction  of  section  246  of  the  Act  of 
1888  were  suggested  in  an  article  in  20  Can.  L.T.  pp.  1  and  25 
and  in  a  somewhat  altered  form  are  now  reproduced: — 

1.  The  section  does  not  prevent  a  carrier  from  throwing 
the  onus  of  proving  its  negligence  upon  the  shipper :  Cobban  v. , 
Canadian  Pacific  B.W.  Co.,  26  O.R.  732,  23  A.R.  115;  Grand' 
Trunk  B.W.  Co.  v.  Vogel,  11  S.C.R.  612;  Czech  v.  General  Steam 
Navigation  Co.,  L.R.  3,  C.P.  14 ;  and  though  a  carrier  may  not 
by  a  notice  stipulate  that  in  consideration  of  a  reduced  charge, 
he  shall  not  be  liable  for  his  own  or  his  servant's  negligence, 
yet  where  such  a  condition  has  been  made,  the  owner  of  the 
goods  must  prove  such  negligence :  Drainville  v.  Canadian  Paci- 
fic B.W.  Co.,  Q.R.  22  S.C.  480;  but  where  goods  shipped  are 
missing  entirely  the  shipper  must  show  that  it  is  not  his  fault, 
no  matter  what  condition  may  exist:  Curran  v.  Midland  B.W. 
Co.  (1896),  2  Ir.  R.  183. 

2.  The  section  would  not  deprive  a  railway  company  of  its 
common  law  defences  that  the  damage  was  due  to  the  Act  of 
God,  the  King's  enemies  or  some  vice  inherent  in  the  thing  car- 
ried: Kendall  v.  London,  etc.,  B.W.  Co.,  L.R.  7  Ex.  373;  Blower 
v.  Great  Western  B.W.  Co.,  L.R.  7  C.P.  655 ;  Nugent  v.  Smith, 
1  C.P.D.  19  and  423 ;  Paxton  v.  North  British,  etc.,  B.W.  Co., 
9  Ct.  of  Sess.  (3rd  ser.)  50. 

3.  Nor  as  mentioned  above,  need  a  railway  company  assume 
responsibility  for  connecting  lines,  provided  it  clearly  appears 
that  the  carrier's  responsibility  is  limited  to  its  own  line:  Lake 
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Erie,  etc.,  B.W.  Co.  v.  Sales,  26    S.C.R.    663    and    eases  cited 
supra. 

4.  The  section  does  not  take  away  a  railway  company's 
defence  of  contributory  negligence:  Bunch  v.  Great  Western 
B.W.  Co.,  17  Q.B.D.  215,  13  A.C.  31;  Bate  v.  Canadian  Pacific 
B.W.  Co.,  14  O.R.  625,  15  A.R.  388,  18  S.C.R.  697 :  Farr  v.  Great 
Western  B.W.  Co.,  35  U.C.R.  534. 

5.  A  carrier  may  limit  beforehand,  the  amount  of  damages 
that  may  be  recovered  in  case  a  loss  happens  through  its  negli- 
gence: Bobertson  v.  Grand  Trunk  B.W.  Co.,  24  O.R.  75,  21  A. 
R.  204,  24  S.C.R.  611;  but  the  agreement  limiting  the  liability 
must  be  made  before  shipment:  Abrams  v.  Milwaukee  B.W. 
Co.,  61  Am.  and  Bng.  Ry.  Cas.  313.  A  contract  for  insurance 
of  the  goods  by  the  shipper  is  a  contract  for  complete  exemp- 
tion from  liability  and  not  a  contract  limiting  the  damages 
recoverable  and  a  breach  of  such  a  contract  by  the  shipper  would 
not  relieve  the  carrier  from  the  consequences  of  its  own  negli- 
gence: St.  Mary's  Creamery  Co.  v.  Grand  Trunk  B.W.  Co.,  3 
Can.  Ry.  Cas.  447. 

6.  Agreements  providing  for  the  performance  by  the  shipper 
or  consignee  of  certain  conditions  precedent  to  the  issue  of  the 
writ  may  be  valid  even  where  there  is  negligence.  An  instance 
of  this  occurs  where  notice  of  loss  or  damage  must  by  the  terms 
of  the  contract  be  given  by  the  claimants  within  a  prescribed 
time  Lake  Erie  and  Detroit  B.W.  Co.  v.  Sales,  26  S.C.R.  663; 
McMillan  v.  Grand  Trunk  B.W.  Co.,  16  S.C.R.,  at  pp.  559  and 
560;  Mason  v.  Grand  Trunk  B.W.  Co.,  37  U.C.R.  163;  Moore 
v.  Harris,  L.R.  1  A.C.  318;  Gelinas  v.  Canadian  Pacific  B.W. 
Co.,  Q.R.  11  S.C.  253 ;  St.  Louis  B.W.  Co.  v.  Hurst,  55  S.W.R. 
215.  Where  there  is  no  statute  preventing  recovery  the  con- 
signor must  comply  strictly  with  such  a  term  as  a  condition 
precedent  to  recovery  against  an  express  company  for  failure 
to  deliver  a  parcel  to  the  consignee :  Martin  v.  Northern  Pacific 
Express  Co.,  10  Man.  L.R.  595;  Northern  Pacific  Express  Co. 
v.  Martin,  26  S.C.R.  135,  see  Union  Steamship  Co.  v.  Drysdale, 
8  B.C.R.  228,  32  S.C.R.  379. 

7.  If  it  can  be  shewn  that  the  negligence  relied  upon  by  the 
plaintiff  is  not  within  the  scope  of  the  section,  a  condition  aptly 
worded  may  be  a  defence  even  against  such  negligence :  20  Can. 
L.T.  8  and  31,  et  seg.;  Scarlett  v.  Great  Western  B.W.  Co.,  43 
U.C.R.  211 ;  and  see  remarks  of  Patterson,  J.  A.,  in  McMillan  v. 
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Grand  Trunk  B.W.  Co.,  15  A.R.  at  p.  18.  Thus  where  an  acci- 
dent happened  owing  to  the  faulty  construction  of  the  roadbed 
and  there  was  an  agreement  limiting  liability  for  negligence,  it 
was  held  that  the  section  then  in  force,  similar  to  that  quoted, 
applied  only  to  negligence  in  the  management  of  trains  and 
handling  of  goods,  and,  therefore,  the  statute  did  not  annul  the 
contract.  It  was  so  decided  in  Bate  v.  Canadian  Pacific  B.W. 
Co.,  14  O.R.  625,  reversed  in  the  Supreme  Court  on  a  question 
of  fact,  but  without  dissent  from  the  principle  quoted :  15  A.R. 
388,  18  S.C.R.  697 ;  and  thus,  where  a  person  travels  on  a  free 
pass  he  is  not  a  passenger  within  the  section,  and  cannot  recover 
for  damages  resulting  from  a  railway's  negligence  where  he  was 
agreed" to  assume  all  risks:  Bicknell  v.  Grand  Trunk  B.W.  Co., 
26  A.R.  431;  The  Stella  (1900),  P.  161;  Nightingale  v.  Union 
Colliery  Co.,  2  Can.  Ry.  Cas.  47,  35  S.C.R.  65,  and  see  Central 
Vermont  B.W.  Co.  v.  Franchere,  35  S.C.R.  68,  per  Nesbitt,  J., 
at  pp.  73  and  74;  but  the  contrary  is  the  rule  in  the  United 
States :  New  York  Central  B.W.  Co.  v.  Lockwood,  17  Wall.  357. 
Nor  does  the  section  apply  where  the  railway  has  ceased  to  he 
a  carrier  and  has  become  a  warehouseman,  even  though  negli- 
gence is  proved,  provided  there  is  an  agreement  relieving  it 
from  liability:  Walters  v.  Canadian  Pacific  B.W.  Co.,  1  Terr. 
L.R.  88. 

8.  "Where  any  condition  or  contract  is  relied  upon  as  a 
defence  to  an  action  for  loss  or  damage  to  goods  it  is  necessary 
that  the  contract  should  actually  have  come  into  operation: 
Whitman  v.  Western  Counties  B.W.  Co.,  17  N.S.R.  405,  and 
that  the  railway  should  be  acting  in  performance  of  that  very 
contract:  Mallet t  v.  Great  Eastern  B.W.  Co.  (1899),  1  Q.B. 
309,  and  see  'Armstrong  v.  Michigan  Central  B.W.  Co.,  1  O.W.R. 
714. 

9.  As  stated  by  Meredith,  J.,  in  the  St.  Mary's  Creamery 
Case,  2  Can.  Ry.  Cas.  122,  there  is  no  law  in  Canada  under  the 
Dominion  Railways  Act  requiring  that  conditions  in  hills  of 
lading  shall  be  just  and  reasonable.  The  English  Railways  and 
Canal  Traffic  Act,  17  and  18  Vict.,  cap.  3,  sec.  7,  in  which  this 
provision  appears,  has  never  been  enacted  in  Canada:  see  Bur- 
dett  v.  Canadian  Pacific  B.W.  Co.,  10  Man.  L.R.  5. 

10.  The  statute  has  no  operation  outside  Canada,  and,  there- 
fore, where  an  accident  happened  in  the  United  States,  a  con- 
tract limiting  liability  applied  and  furnished  a  defence  to  the 
railway  company :  Macdonald  v.  Grand  Trunk  B.W.  Co.,  31 
O.R.  663. 
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Statements  in  Shipping  Bill  as  Evidence.  Though  a  condi- 
tion exempting  from  liability  for  damages  on  a  connecting  line 
is  valid,  yet  the  original  carrier  must  show  that  the  accident 
happened  off  his  line  if  he  would  succeed:  Mahony  v.  Water- 
ford,  etc.,  B.W.  Co.  (1900),  I.E.  2  Q.B.  273,  and  see  Logan  v. 
Highland  B.W.  Co.,  2  Ct.  of  Sess.  (5th  ser.)  292,  and  in  the 
absence  of  proof  that  the  accident  happened  on  the  connecting 
carrier's  line,  the  latter  is  not  liable:  Twohey  v.  Great  South- 
ern, etc.,  B.W.  Co.  (1898),  2  Ir.  R.  789.  Where  a  bill  of  lading 
given  by  defendants  stated  the  number  of  pieces  of  lumber 
received  and  their  superficial  feet  and  delivery  was  not  in 
accordance  with  the  receipt,  it  was  held  in  an  action  to  recover 
freight  for  the  lumber  not  delivered  that  the  bill  of  lading  was 
com  lusive  as  to  the  number  and  quantity  of  the  lumber  received  ■. 
Mediterranean,  etc.,  Co.  v.  Mackay  (1903),  1  K.B.  297,  but  a 
statement  in  a  shipping  bill  shown  to  be  inaccurate  would  not 
operate  as  an  estoppel:  Lohden  v.  Colder  14  Times,  L.E.  311. 
Where  through  the  fault  of  the  carrier  goods  have  been  incor- 
rectly way  billed  the  carrier  will  be  liable  for  failure  to  deliver : 
Bell  v.  Windsor,  etc.,  B.W.  Co.,  24  N.S.R.  521. 

Changes  Effected  by  the  Present  Act.  The  words  of  sub- 
section 3  of  section  214  of  the  Act  of  1388  remain  in  section  284, 
sub-section  (7)  of  this  revision,  but  are  qualified  by  the  words 
"subject  to  this  Act"  and  section  340,  infra,'  is  new  having  ap- 
peared for  the  first  time  as  section  275,  sub-section  1  of  the  Act 
of  1903.  These  changes  have  been  considered  in  several  cases 
in  which  there  has  been  some  diversity  of  opinion  upon  the  ques- 
tion as  to  whether  or  not  section  340  authorizes  the  Board  to 
approve  a  contract  restricting  the  liability  of  a  railway  com- 
pany for  negligence  in  the  carriage  of  traffic. 

In  Buskey  v.  Canadian  Pacific  B.W.  Co.,  5  Can.  Ry.  Cas. 
384,  it  was  held  that  a  contract,  in  form  approved  by  the  Board 
of  Railway  Commissioners,  limiting  the  damages  for  injuries  to 
or  loss  of  the  goods  to  five  dollars  for  any  one  package,  was 
valid  and  binding.  This  case  did  not  raise  the  question  of  the 
Board's  power  to  approve  a  contract  limiting  the  liability  of 
the  Railway  Company  for  negligence  as  it  had  been  decided 
under  the  old  Act  that  it  was  competent  for  a  Railway  Com- 
pany to  make  a  contract  limiting  the  amount  of  damages  recov- 
erable even  in  case  of  negligence  though  unable  to  restrict  its 
liability  therefor:  Bobertson  v.  Grand  Trunk  B.W.  Co.,  24 
S.C.R.  611.  In  Booth  v.  Canadian  Pacific  B.W.  Co.,  5  Can.  Ry. 
Cas.  389,  an  Ontario  case,  a  Divisional  Court  expressed  the 
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opinion  that  the  Board  could  not  authorize  anything  prohibited 
by  the  Act  and  that  therefore  a  contract  limiting  liability  for 
negligence  would  be  invalid  even  if  approved.  The  decision 
of  the  case,  however,  turned  upon  the  construction  of  the  con- 
tract itself  which  was  held  not  to  be  wide  enough  in  its  terms 
to  cover  negligence  and  the  opinion  above  referred  to  was 
obiter.  Costello  v.  Grand  Trunk  B.W.  Co.,  7  O.W.R.  846  was 
decided  upon  the  same  ground.  The  question  came  up  squarely 
in  Hay  ward  v.  Canadian  Northern  B.W.  Co.,  6  Can.  Ry.  Cas. 
411,  and  in  Mercer  v.  Canadian  Pacific  B.W.  Co.,  8  Can.  Ry.  Cas. 
372,  in  both  of  which  it  was  held,  (by  the  court  of  King's  Bench 
of  Manitoba  in  the  Hay  ward  Case  and  by  the  court  of  King's 
Bench  Division  in  Ontario  in  the  Mercer  Case)  that  a  stipulation 
in  a  contract  the  form  of  which  had  been  approved  by  the  Board, 
requiring  notice  of  claim  to  be  given  by  the  consignee  to  the 
railway  company  within  thirty-six  hours  after  the  goods  had 
been  delivered  relieved  the  defendants  of  liability  where  such 
notice  was  not  given,  notwithstanding  negligence  was  proved, 
and  in  the  Mercer  Case  the  opinion  is  expressed  that  the  Board 
is  given  power  to  approve  any  class  of  contract  impairing, 
restricting  or  limiting  the  liability  of  the  company.  See  also 
Sutherland  v.  Grand  Trunk  B.}V.  Co.,  8  Can.  Ry.  Cas.  389,  where 
the  effect  of  section  340  is  discussed.  "Without  deciding  the  point 
the  Court  of  Appeal  were  of  opinion  that  the  section  does  not 
in  terms  purport  to  confer  upon  the  Board  power  to  authorize 
a  form  of  contract  exempting  a  railway  company  from 'liability 
for  negligence.  The  Hayward  case  is  distinguished  upon  the 
facts  in  Sheppard  v.  Canadian  Pacific  B.W.  Co.,  7  Can.  Ry.  Cas. 
374. 

5.  Who  May  Sue  for  Failure  to  Carry  Properly. 

In  the  absence  of  special  circumstances,  the  carrier's  contract 
to  carry  goods  is  with  the  person  in  whom  the  property  in  the 
goods  is  vested  and  so  where  goods  are  delivered  to  a  carrier  for 
a  purchaser  under  a  binding  contract  of  purchase,  the  consignee 
is  the  proper  person  to  sue  the  carrier  whether  he  has  nominated 
him  or  not :  Button  v.  Solomonson,  3  B.  &  P.  582 ;  Finn  v.  Bail- 
road,  112  Mass.  528,  and  the  consignor  is  deemed  to  be  the 
agent  of  the  consignee  to  retain  the  carrier:  King  v.  MereditU, 
2  Camp.  639 ;  Brown  v.  Hodgson,  ibid.,  36 ;  London,  etc.,  B.W. 
Co.  v.  Bartlett,  7  H.  &  N.  400;  but  this  general  rule  may  be 
varied  by  a  special  contract  with  the  consignor  that  the  carrier 
will  be  liable  only  to  him :  Moore  v.  Wilson,  1  T.R.  659,  and  see 
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Great  Western  B.W.  Co.  v.  Bagge,  15  Q.B.D.  625.  If  the  con- 
tract has  been  made  with  A.  it  is  no  answer  to  an  action  by  him 
that  the  compensation  for  the  loss  has  been  paid  to  B.  who 
delivered  the  goods  to  the  company:  Coombs  v.  Bristol,  etc., 
B.W.  Co.,  3  H.  &  N.  1.  "Where  goods  are  delivered  to  the  carrier 
for  transport  to  a  certain  place  for  the  consignee  whose  name  is 
given,  the  inference  being  that  the  latter  is  the  owner,  he  may 
change  the  place  of  destination  of  the  goods:  London,  etc.,  B.W. 
Go.  v.  Bartlett,  7  H.  &  N.  400.  Where  the  property  in  goods 
was  not  to  pass  to  the  consignee  until  they  were  delivered  to 
him  in  Toronto,  the  consignor  was  held  to  be  the  proper  person 
to  sue:  Steele  v.  Grand  Trunk  B.W.  Co.,  31  U.C.C.P.  260.  'It 
is  so  also  where  there  is  no  binding  contract  of  sale  sufficient  to 
satisfy  the  Statute  of  Frauds  even  though  the  consignee  may 
have  nominated  the  carrier:  Coats  v.  Chaplin,  3  Q.B.  483; 
Coombs  v.  Bristol,  etc.,  B.W.  Co.,  3  H.  &  N.  ,510;  or  where  the 
goods  are  sent  on  approval:  Swain  v.  Shepperd,  1  M.  &  Bob. 
223.  A  bailee  of  goods  forwarding  them  by  a  carrier  may  main- 
tain an  action  against  the  latter  as  he  has  a  special  property  in 
them:  Freeman  v.  Birch,  1  Nev.  &  M.  420,  3  Q.B.  492,  n. 

In  carrying  passengers  the  liability  for  injury  to  them  by 
negligence  does  not  depend  upon  express  contract:  Browne  & 
Theobald  on  Railways,  3rd  Ed.  302,  and  so  where  a  society  char- 
ters a  train  and  pays  for  it,  individual  members  who  pay  the 
society  and  are  injured,  may 'sue  the  railway:  Skinner  v.  Lon- 
don, etc.,  B.W.  Co.,  5  Ex.  787,  and  a  reporter  travelling  on  a 
non-transferable  ticket  issued  to  another  reporter,  but  in 
accordance  with  a  practice  which  had  grown  up  with  the  com- 
pany's acquiescence,  may  sue:  Great  Northern  B.W.  ,Co.  v. 
Harrison,  10  Ex.  376.  A  mother  erroneously  thought  her  child 
could  travel  free  with  her  and  did  not  buy  a  ticket  for  it.  The 
child  being  injured  was  allowed  to  recover:  Austin  v.  Great 
Western  B.W.  Co.,  L.R.  2  Q.B.  442.  Corn  was  consigned  to  the 
Bank  of  Montreal  or  their  assigns,  the  Bank  assigned  it  to 
plaintiff  who  sued  for  non-delivery  and  it  was  held  that  he 
might  recover  as  there  was  no  plea  denying  his  property  in  the 
corn  and  he  was  admitted  to  be  the  owner  at  the  time  it  was 
shipped:  Kyle  v.  Buffalo,  etc.,  B.W.  Co.,  16  U.C.C.P.  76.  A 
connecting  carrier  receiving  goods  delivered  to  it  by  another 
company  which  has  entered  into  a  contract  for  carriage  with 
the  shipper,  cannot  be  sued  upon  that  contract  and  is  not 
liable  under  it,  as  there  is  no  privity  of  contract  between  him- 
self and  the  shipper :  Bichardson  v.  Canadian  Pacific  B.W.  Co., 
19  O.R.  369.    "Where  a  person  is  a  common  carrier  and  a  tender 
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of  goods  for  carriage  and  of  a  reasonable  charge  therefor  is 
proved,  the  consignor  may  sue  him  for  a  refusal  to  carry  the 
goods :  Leonard  v.  American  Express  Co.,  26  U.C.R.  533. 

Stoppage  in  Transitu.  Where  goods  are  delivered  to  a  ear- 
ner as  such  the  right  of  stoppage  continues  as  long  as  the  goods 
are  in  his  possession  as  carrier :  Bethell  v.  Clark,  19  Q.B.D.  553, 
20  Q.B.D.  615 ;  Ex  parte  Cooper,  11  Ch.  D.  68,  and  in  such  a 
case,  if  the  carrier  declines  to  re-deliver  them  or  delivers  them 
to  the  vendee  he  may  be  liable  to  the  vendor  for  their  value: 
Abbott  on  Railways,  315;  Campbell  v.  Jones,  3  L.C.  Jur.  96; 
and  where,  after  insolvency  of  the  consignee  and  notice  by  the 
consignor  to  stop  the  goods,  the  carrier's  agent  delivered  them 
to  a  third  person  who  had  passed  them  through  the  Customs, 
the  carrier  was  held  liable  for  such  delivery:  Ascher  v.  Grand 
Trunk  B.W.  Co.,  36  U.C.R.  609;  but  stoppage  of  goods  by  a 
Customs'  officer  is  not  a  protection  to  the  carriers  unless  they 
can  show  that  he  was  properly  authorized  to  make  a  seizure  or 
to  stop  them:  Bobson  v.  Buffalo,  etc.,  B.W.  Co.,  9  U.C.C.P.  183. 
Where  goods  have  arrived  at  their  destination,  but  owing  to  some 
informality  in  the  demand  made  by  the  consignee  for  them,  they 
have  not  been  delivered  to  him  and  before  the  carrier  agrees 
to  deliver  to  the  consignee  the  goods  are  stopped  by  the  con- 
signor, the  transitus  is  not  at  an  end  and  the  stoppage  is  valid: 
Anderson  v.  Fish,  16  O.R.  476,  17  A.R.  28 ;  but  "when  the  goods 
have  arrived  at  their  destination  and  have  been  delivered  to 
the  purchaser  or  his  agent,  or  when  the  carrier  holds  them  as 
warehouseman  for  the  purchaser  and  no  longer  as  carrier  only, 
the  transitus  is  at  an  end : ' '  per  Cave,  J.,  Bethell  v.  Clark,  19 
Q.B.D.,  at  p.  561,  and  see  Lyons  v.  Hoffnung,  15  A.C.  391.  De- 
livery upon  the  purchaser's  ship  is  equivalent  to  delivery  to  the 
purchaser:  Schotsmans  v.  Lancashire,  etc.,  B.W.  Co.,  2  Ch.  332; 
but  delivery  to  the  purchaser  of  part  of  a  consignment  does  not 
necessarily  prevent  the  consignor  from  exercising  his  right  to 
stop  the  rest:  Bolton  v.  Lancashire,  etc.,  B.W.  Co.,  L.R.  1  C.P. 
431 ;  and  when  the  purchaser  refuses  to  accept  the  goods  the 
right  of  stoppage  remains:  ibid.;  but  if  the  consignee  has  trans- 
ferred the  property  in  the  goods  to  a  bona  fide  purchaser  the 
right  is  lost :  Leash  v.  Scott,  2  Q.B.D.  376.  The  carrier's  duty  on 
receiving  a  notice  to  stop  the  goods  is  to  hold  them  and  if  there 
is  any  doubt  of  the  vendor's  right,  to  apply  for  an  interpleader 
order,  charging  storage  for  his  services  as  warehouseman  mean- 
while: Childs  v.  Northern  B.W.  Co.,  25  U.C.R.  165,  per  Draper 
C.  J.,  at  p.  169. 
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The  notice  to  be  effective  should  be  given  to  the  person  who 
has  the  immediate  custody  of  the  goods:  Whitehead  v.  Ander- 
son, 9  M.  &  W.  518 ;  and  should  give  a  sufficient  description  of 
the  goods,  Clementson  v.  Grand  Trunk  li.W.  Co.,  42  U.C.Q.B. 
263. 

6.  Measure  of  Damages. 

The  measure  of  damages  in  actions  for  injuries  to  passengers 
has  been  discussed  in  the  notes  on  "Negligence  in  operation  of 
a  railway"  preceding  section  264,  ante. 

As  has  been  seen  before  a  company  may  in  spite  of  sub-sec- 
tion 7  of  section  284  limit  the  amount  of  damages  recoverable. 

Generally  speaking  a  carrier  is  liable  for  such  damages  as 
may  be  reasonably  supposed  to  have  been  in  contemplation  by 
the  parties  when  they  made  the  contract :  Home  v.  Midland  B. 
W.  Co.,  L.R.  8  C.P.  131,  at  p.  137 ;  but  where  goods  are  shipped 
for  a  particular  object  not  known  to  the  carrier  damages  due 
to  inability  to  carry  out  that  purpose  cannot  be  recovered :  Had- 
ley  v.  Baxendale,  9  Ex.  341;  British  Columbia,  etc.,  Co.  v.  Net- 
tleship,  L.R.  3  C.P.  499 ;  and,  following  that  case,  it  was  decided 
in  Hamilton  v.  Hudson  Bay  Co.,  2  B.C.L.R.  (part  2)  176,  that 
the  expected  profits  on  goods  shipped  were  too  remote  and  that 
where  there  has  been  loss  from  delay  beyond  the  invoice  or 
actual  value  of  the  goods,  they  can  only  be  compensated  by 
interest  on  such  value.  In  Behan  v.  Grand  Trunk  R.W.  Co.,  11 
Que.  L.R.  (S.C.)  60,  damages  for  loss  of  profits  which  might 
reasonably  have  been  expected  were  allowed  by  the  Quebec 
Courts;  but  in  England  profits  which  would  have  been  made 
on  sales  by  the  plaintiff's  traveller  were  not  allowed:  Great 
Western  B.W.  Co.  v.  Bedmayne,  L.R.  1  C.P.  329,  nor  damages 
for  loss  of  profits  upon  a  sale  made  to  a  third  person :  Home  v. 
Midland  B.W.  Co.,  L.R.  8  C.P.  131 ;  Thol  v.  Henderson,  8  Q.B. 
D.  457.  In  Dunn  v.  Bucknall  (1902),  2  KB.  614,  it  is  said  that 
there  is  no  rule  of  law  that  damages  cannot  be  recovered  for 
loss  of  market  on  a  contract  of  carriage  by  sea;  although  a  stipu- 
lation that  a  railway  should  not  be  liable  for  damages  for  loss 
of  market  was  upheld:  Duckham  v.  Great  Western  B.W.  Co., 
80  L.T.N.S.  744.  The  following  decisions  on  this  subject  may 
also  be  usefully  consulted.  Great  Northern  B.W.  Co.  v.  Swaf- 
field,  L.R.  9  Ex.  132.  Consignee  failed  to  take  delivery  of  a 
horse;  the  carrier  was  allowed  to  charge  the  expense  of  keep- 
ing him:  Woodger  v.  Great  Western  B.W.  Co.,  L.R.  2  C.P.  318. 
Hotel  expenses  incurred  while  waiting  for  goods  that  have  been 
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delayed  cannot  be  recovered.  Hales  v.  London,  etc.,  R.W.  Co. 
4  B.  &  S.  66.  Expenses  necessarily  incurred  in  looking  for 
goods  will  be  allowed. 

But  hotel  expenses  and  loss  of  profits,  upon  business  while 
a  traveller  was  awaiting  the  arrival  of  his  sample  trucks  were 
allowed  in  Chapman  v.  Canadian  Northern  B.W.  Co.,  12  OWE 
1035. 

In  Waller  v.  Midland,  etc.,  B.W.  Co.,  4  L.R.  Ir.  376,  where 
defendants  failed  to  provide  horse  boxes  and  therefore  horses 
were  sent  by  road  and  owing  to  its  bad  condition,  they  were 
injured :  the  measure  of  damages  was  the  deterioration  caused  hy 
being  sent  by  road  and  the  additional  time  and  labor  expended. 
Irvine  v.  Midland,  etc.,  B.W.  Co.,  6  L.R.  Ir.  55,  where  by  con- 
tract, goods  were  to  be  sent  in  cars  of  a  particular  kind,  but 
owing  to  the  absence  of  such  cars,  the  consignor  did  not  deliver 
the  goods  to  the  carrier  but  sold  them  on  the  spot :  he  could  not 
recover  the  difference  in  market  value  between  the  place  of 
shipment  and  destination. 

Other  English  cases  are  collected  in  Browne  and  Theobald 
3rd  Ed.  297  and  298,  and  a  discussion  upon  the  law  in  Canada 
will  also  be  found  in  Abbott  on  Railways,  pp.  419,  et  seq. 

Traffic  over       285.  "Where  a  branch  line  of  one  railway  joins  or  connects 

connecting  ^    u 

lines.  the  iine  or  iines  0f  such  railway  with  another,  the  Board  may, 
upon  application  of  one  of  the  companies,  or  of  a  municipal 
corporation  or  other  public  body,  order  that  the  railway  com- 
pany which  constructed  such  branch  line  shall  afford  all  reason- 
able and  proper  facilities  for  the  interchange,  by  means  of  such 
branch,  of  freight  and  live  stock  traffic,  and  the  empty  cars 
incidental  thereto,  between  the  lines  of  the  said  railway  and 
those  of  the  railway  with  which  the  said  branch  is  so  joined  or 
connected,  in  both  directions,  and  also  between  the  lines  of  the 
said  first  mentioned  railway  and  those  of  other  railways  con- 
necting with  the  lines  of  the  first  mentioned  railway,  and  all 
tracks  and  sidings  used  by  such  first  mentioned  railway  for  the 
purpose  of  loading  and  unloading  cars,  and  owned  or  controlled 
by,  or  connecting  with  the  lines  of,  the  company  owning  or  con- 
trolling the  first  mentioned  railway,  and  such  other  tracks  and 
sidings  as  the  Board  from  time  to  time  directs. 
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2.  The  Board  may,  in  and  by  such  order,  or  by  other  orders, 
from  time  to  time  determine  as  questions  of  fact  and  direct  the 
price  per  car  which  shall  be  charged  by  and  paid  to  the  com- 
pany owning  or  controlling  the  first  mentioned  railway  for  such 
traffic. 

3.  This  section  shall  apply  whether  or  not  the  point  of  con- 
nection is-  within  the  same  city,  town  or  village  as  the  point  of 
shipment  or  delivery,  or  so  near  thereto  that  the  tolls  to  and 
from  such  points  are  the  same.     6  Bdw.  VII.,  cap.  42,  see.  28. 

First  enacted  by  6  Bdw.  VII.,  cap.  42,  sec.  28. 

Prior  to  the  passing  of  this  section  the  Board  had  made  an 
order  under  the  provisions  of  the  Act  of  1903  corresponding 
to  sections  284,  317,  318,  333  and  334  of  the  present  Act  for  the 
interchange  of  traffic  between  the  Grand  Trunk  and  Canadian 
Pacific  B.W.  Cos.  at  London,  which  was  unsuccessfully  appealed 
against.  See  Grand  Trunk  R.W.  Co.  v.  Canadian  Pacific  B.W 
Co.  and  City  of  London,  6  Can.  By.  Cas.  327.  This  section  was 
passed  while  the  appeal  was  pending  and  affirmed  the  jurisdic- 
tion of  the  Board. 


Dangerous  Commodities. 
286.  No   passenger  shall   carry,  nor   shall  the    company  be£t£?or 

dan 
"goo 


required  to  carry  upon  its  railway,  gunpowder,  dynamite,  nitro-  goofs6™" 


glycerine,  or  any  other  goods  which  are  of  a  dangerous  or 
explosive  nature. 

2.  Every  person  who  sends  by  the  railway  any  such  goods  Nature 
shall  distinctly  mark  their  nature  on  the  outside  of  the  pack- marked 

...  ....        outride. 

age  containing  the  same,  and  otherwise  give  notice  in  writing 
to  the  station  agent  or  employee  of  the  company  whose  duty 
it  is  to  receive  such  goods  and  to  whom  the  same  are  delivered. 
3  Edw.  VII.,  cap.  58,  sec.  221. 

For  penalties  see  section  410,  post.  In  the  Act  of  1888  the 
words  "in  the  judgment  of  the  company"  preceded  the  words 
"are  of  a  dangerous  nature,"  but  these  words  were  omitted  in 
the  Act  of  1903  and  in  the  present  Act,  so  that  it  is  a  question 
of  fact  in  each  case  whether  the  goods  are  of  a  dangerous  nature. 

Somewhat  similar,  but  more  elaborate  legislation  exists  in 
England  under  38  Vict.,  cap.  17,  sees.  35,  36  and  37. 

31— R.I,. 
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Apart  from  statute  it  was  held  by  a  majority  of  the  Court 
in  Brass  v.  Maitland,  6  E.  &  B.  470,  that  there  is  an  implied 
undertaking  on  the  part  of  shippers  of  goods,  that  they  will 
not  deliver  packages  of  a  dangerous  nature,  the  character  of 
which  the  carrier's  servants  may  not  reasonably  be  expected 
to  know  and  if  they  do  so  they  will  be  liable  to  the  carrier  for 
any  damages  which  he    may  have  to   pay   other    shippers  on 
account  of  injury  done  to  their  goods  by  the  dangerous  article. 
At  common  law,  at  least,  such  want  of  knowledge  would  not 
relieve  a  carrier  of  goods  from  liability  to  other  shippers  whose 
goods  were  injured,  but  he  is  left  to  his  remedy  over :  Brass  v. 
Maitland,  supra.   As  a  carrier  of  passengers  is  only  liable  for 
negligence  and  is  not  an  insurer,  he  would  not,  however,  be 
liable  for  an  accident  due  to  explosives  carried  into  a  ear  by 
another  passenger  without  his  ,knowledge  and  in  the  absence  of 
circumstances  which  ought  to  have  aroused  his  suspicion:  East 
Indian  B.W.  Co.  v.    Kalidas   (1901),  AC.    396.     Where  the 
defendant  by  his  agent<  delivered  a  carboy  of  nitric  acid  to  the 
plaintiff  for  carriage  and  the  agent  failed  to  disclose  its  dan- 
gerous character,  the  plaintiff  was  allowed  damages  caused  by 
the  carboy  breaking    and  the    acid   injuring  him:  Warrant  v. 
Barnes,  11  C.B.N.S.  555.     In  that  ease,  Willes,  J.,  at  p.  563, 
says :  "  I  apprehend  that  as  a  matter  of  legal  duty  a  person  who 
gives  another  dangerous  goods  to  carry,  goods  which  require 
more  care  and  caution  than  ordinary  merchandise  and  which 
are  likely  in  the  absence  of  such  caution  to  injure  persons  hand- 
ling them,  is  bound  to  give  notice  of  their  dangerous  character 
to  the  party  employed  to  carry  them,  and  is  liable  for  the  eon- 
sequences  which  are  likely  to  ensue  from  the  omission  to  give 
such  a  notice;"  see  also  Hearn  v.  Gaston,  28  L.J.  Mag.  Cas. 
216.    These  doctrines  were  applied  to  a  case  of  a  shipowner  car- 
rying contraband  goods  and  the  Court  of  Appeal  in  Epgland 
laid  it  down  that ' '  the  carriage  by  a  shipowner  of  goods  destined 
for  an  alien  enemy  without  the  knowledge  and  consent  of  the 
other  shippers  is  a  breach  of  duty  toward  them,  and  the  ship- 
owner is  liable  for  damages  for  delay  in  delivering  their  goods 
at  the  port  of  destination,  if  the  ship  is  seized  and  detained  by 
reason  of  having  enemies'  goods  on  board":  Dunn  v.  BucknaU 
(1902),  2  K.B.  614.     See  also  Bex  v.  Michigan  Central  B.W. 
Co.,  10  O.W.R.  660. 

company         287.  The  company  may  refuse  to  take  any  package  or  parcel 

may  refuse         .         , 

to  carry      which  it  suspects  to  contain  goods  of  a  dangerous  nature,  or 
may  require  the  same  to  be  opened  to  ascertain  the  fact. 
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2.  The  company  shall  not  carry  any  such  goods  of  a  danger-  carriage  in 
ous  nature,  except  in  cars  specially  designated  for  that  purpose, cani- 
on  each  side  of  each  of    which    cars  shall    plainly   appear  in 
large  letters  the  words  Dangerous  Explosives.     3  Edw.  VII., 
cap.  58,  sec.  222. 

The  penalty  for  non-compliance  with  the  provisions  of  this 
section  is  to  be  found  in  sec.  411,  post. 

In  Rex  v.  Michigan  Central  R.B.  Co.,  10  O.W.R.  660,  where 
negligence  in  the  carriage  of  dynamite  was  shewn  to  have 
caused  an  explosion  in  which  two  persons  were  killed  and  many 
injured,  the  Board  having  refused  the  consent  required  by  sec- 
tion 431,  sub-section  4,  post,  to  a  prosecution  of  the  Railway 
Company  under  this  section,  the  defendants  were  indicted  under 
the  provisions  of  the  Criminal  Code. 

Packing. 

288.  The  spaces  behind  and  in  front  of  every  railway  frog In  what 
or  crossing,  and  between  the  fixed  rails  of  every  switch,  where 
such  spaces  are  less  than  four  inches  in  width,  shall  be  filled 
with  packing  up  to  the  under  side  of  the  head  of  the  rail. 

2.  The  spaces  between  any  wing  rail  and  any  railway  frog, Idem- 
and  between  any  guard  rail  and  the  track  rail  alongside  of  it, 
shall  be  filled  with  packing  at  their  splayed  ends,  so  that  the 
whole  splay  shall  be  so  filled  where  the  width  of  the  space  be- 
tween the  rails  is  less  than  four  inches. 

3.  Such  packing  shall  not  reach  higher  than  to  the  under  Height  of . 
side  of  the  head  of  the  rail. 

4.  Such  packing  shall  consist  of  wood   or   metal,   or   some  oi  what  to 
equally  substantial  and  solid  material,   of  not  less  than  two™1 
inches  in  thickness,  and,  where  by  this  section  any  space  is 
required  to  be  filled  in  on  any  railway,  shall  extend  to  within 

one  and  a  half  inch  of  the  crown  of  the  rails  in  use,  shall  be 
neatly  fitted  so  as  to  come  against  the  web  of  such  rails,  and 
shall  be  well  and  solidly  fastened  to  the  ties  on  which  such  rails 
are  laid. 

5.  The  Board  may,  notwithstanding  the  requirements  of  this  fe™rja,™ftT 
section,  allow  the  filling  and  packing  therein  mentioned  to  be 
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left  out  from  the  month  of  December  to  the  month  of  April  in 
each  year,  both  months  included,  or  between  any  such  dates 
as  the  Board  by  regulation,  or  in  any  particular  case,  deter- 
mines.   3  Edw.  VII.,  cap.  58,  sec.  230. 

This  is  section  230  of  the  Act  of  1903,  somewhat  rearranged 
and  omitting  sub-section  4  of  that  section  which  is  now  section 
266,  infra,  but  without  any  material  change.  It  took  its  pre- 
sent form  probably  in  consequence  of  the  decision  of  the  Privy 
Council  in  Grand  Trunk  B.W.  Co.  v.  Washington  (1899),  A.C. 
275,  which  held  that  while  the  railway  committee  had  power 
under  the  earlier  Act  of  1888  to  allow  railways  to  leave  out  the 
packing  required  by  one  sub-section,  they  had  no  similar  power 
in  regard  to  'the  packing  required  by  another.  Now  the  power 
of  the  Board  extends  over  the  packing  required  by  both. 

In  an  action  brought  under  the  Workmen's  Compensation 
Act  it  must  be  shown  that  the  railway  company  either  knew 
or  had  means  of  knowing  that  the  frog  was  not  packed:  Clegg 
v.  Grand  Trunk  B.W.  Co.,  10  O.R.  708,  ibid.,  but  it  is  the  com- 
pany's duty  not  only  to  pack  them,  but  to  see  that  they  are  kept 
packed:  Misener  v.  Michigan  Central  B.W.  Co.,  24  O.R.  411,  and 
it  is  not  excused  on  account  of  the  plaintiff's  contributory  negli- 
gence, unless  it  can  show  that  the  servant  freely  and  voluntar- 
ily with 'full  knowledge  of  the  nature  and  extent  of  the  risk  lie 
ran,  impliedly  agreed  to  incur  it :  LeMay  v.  Canadian  Pacific 
B.W.  Co.,  18  O.R.  314,  17  A.R.  293.  In  Manitoba  it  was  held 
that  in 'the  absence  of  evidence  that  the  system  of  packing  was 
defective,  or  that  the  block  employed  at  the  scene  of  the  acci- 
dent was  itself  worn  away  or  otherwise  improper,  it  would  not 
be  presumed  'merely  from  the  fact  that  a  person's  foot  had 
been  caught,  that  there  was  negligence  on  defendant's  part. 
The  defendants  also  having  given  evidence  that  they  had 
employed  competent  workmen  to  keep  the  packing  "in  repair, 
it  was  for  the  plaintiff  to  prove  that  they  were  not  competent, 
and  that  the  deceased's  foot  had  been  caught  on  that  account: 
Bajotte  v.  Canadian  Pacific  B.W.  Co.,  5  Man.  L.R.  367. 

The  corresponding  Ontario  Act,  R.S.O.,  cap.  '266,  sec.  5, 
was  applied  to  a  private  company  operating  a  short  piece  of 
track  upon  its  own  premises:  Cooper  v.  Hamilton  Steel' &  Iron 
Co.,  3  O.W.R.  898,  8  O.L.R.  353. 

This  is  one  of 'the  breaches  of  the  statute  for  which  a  remedy 
is  given  by  427,  infra,  and  though  it  also  comes  within  the  in- 
tent of  the  "Workmen's  Compensation  Act  (Ont.),  which  limits 
the  damages  recoverable  under  it,  yet  a  person  injured  by  a 
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breach  of  the  section  may  recover  the  full  damages  suffered 
even  though  they  are  greater  than  those  recoverable  under  the 
Workmen's  Compensation  Act:  Curran  v.  Grand 'Trunk  R.jW. 
Co.,  25  A.R.  407. 

His  Majesty's  Mail  and  Forces.  < 

289.  His  Majesty's  mail,   His   Majesty's  naval  or   military  SS^ of 
forces  or  militia,  and  all  artillery,  ammunition,  provisions  or^31^„eIlti 
other  stores  for  their  use,  and  all  policemen,  constables  or  others atc- 
travelling  on  His  Majesty's  service,  shall,  at  all  times,  when 
required  by  the  Postmaster  General  of  Canada,  the  Commander 

of  the  Forces,  or  any  person  having  the  superintendence  and 
command  of  any  police  force,  respectively,  be  carried  on  the 
railway,  and  with  the  whole  resources  of  the  company  if 
required,  on  such  terms  and  conditions  and  under  such  regula-  Regula- 
tions as  the  Governor-in-Council  makes.  3  Edw.  VII.,  cap.  58, 
see.  232. 

Similar  legislation  respecting  the  use  of  the  railway  for  mili- 
tary purposes' exists  in  England,  under  34  and  35  Vic,  cap.  86, 
and  the  carriage  of  the  mails  is  governed  by  36  and  37  Vic, 
cap.  48,  sees.  18,  19  and  20,  and  56  and  57  Vict.,  cap.  38. 

In  Spence  v.  Grand  Trunk  B.W.  Co.,  27  O.R.  303,  it  was 
proved  that  the  post-office  authorities  had  provided  facilities  in 
a  postal  car  for  mailing  letters  on  a  train  and  the  plaintiff  in 
order  to  avail  himself  of  these  facilities,  went  to  defendant's 
station  to  post  a  letter  and,  in  doing  so,  while  the  train  was 
moving  out,  fell  over  an  obstruction  in  the  station  platform 
and  was  hurt.  A  non-suit  having  been  granted  by  the  trial 
Judge,  his  decision  was  affirmed  on  appeal  as  the  plaintiff  had 
no  invitation  from  the  railway  to  go  upon  its  premises  and  was 
a  bare  licensee.  The  arrangements  made  by  the  post-office  for 
receiving  letters  were  not  looked  upon  by  the  Court  as  equiva- 
lent to  an  invitation  by  the  "railway. 

Telegraphs  and  Telephones. 

290.  The  company  shall,  when  required  so  to  do  by    the  Govern-^ 
Governor-in-Council,  or  any  person  authorized  by   him,  place  ciSvfuse. 
at  the  exclusive  use  of  the  Government  of  Canada  any  electric 
telegraph  and  telephone  lines,  and  any  apparatus  and  operators 

which  it  has. 
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compensa-  2.  The  company  shall  thereafter  be  entitled  to  receive  reason- 
able compensation  for  such  service.  3  Edw.  VII.,  cap.  5b, 
sec.  233. 

ment'may         291.  The  Governor-in-Council   may,  at    any   time,   cause  a 
ererightoi  line  or  lines  of  electric  telegraph  or  telephone  to  be  constructed 


on 
way 


along  the  line  of  any  railway,  for  the  use  of  the  Government 
of  Canada,  and,  for  that  purpose,  may  enter  upon  and  occupy 
so  much  of  the  lands  of  the  company  as  is  necessary  for  the 
purpose.    3  Edw.  VII.,  cap.  58,  see.  234. 

Accidents. 
Notjceof  292.  Every  company  shall,  as  soon  as  possible,  and  immedi- 

d  C  C 1 Q  CI)  IB 

to  Board,  ately  after  the  head  officers  of  the  company  have  received 
information  of  the  occurrence  upon  the  railway  belonging  to 
such  company,  of  any  accident  attended  with  personal  injury 
to  any  person  using  the  railway,  or  to  any  employee  of  the 
company,  or  whereby  any  bridge,  culvert,  viaduct,  or  tunnel 
on  or  of  the  railway  has  been  broken  or  so  damaged  as  to  be 
impassable  or  unfit  for  immediate  use,  give  notice  thereof,  with 
full  particulars,  to  the  Board. 

Board  may        2.  The  Board  may  by  regulation  declare  the  manner  and 
form  in  which  such  information  and  notice  shall  be  given  and  , 
the  class  of  accidents  to  which  this  section  shall  apply,  and  may 
declare  any  such  information  so  given  to  be  privileged.    3  Edw. 
VII.,  cap.  58,  sec.  236 ;  6  Edw.  VII.,  cap.  42,  sec.  22. 

Section  235  of  the  Act* of  1903  only  required  notice  to  be 
given  to  the  Board  in  cases  of  ' '  accident  attended  with  serious 
personal  injury."  By  the  amendment  of  6  Edw.  VII.,  cap.»42, 
sec.  22,  the  section  was  extended  to  cover  all  eases  of  personal 
injury  by  omitting  the 'word  "serious"  and  the  words  "or  to 
any  employee  of  the  company"  were  added.  For  the  penalty 
for  failure  to  comply  with  the  provisions  of  this  section  see 
sec.  412, '  infra. 

Similar  legislation  in  England  exists  in  34  &  35  Vic,  cap.  78, 
sec.  6,  and  the  order  of  the  Board  of  Trade  regulating  the  prac- 
tice in  making  such  returns,  will  be  found  in  Browne  &  Theo- 
bald, 3rd  ed.,  pp.  658,  et  seq. 
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By  section  372,  post,  semi-annual  returns  are  to  be  made  to 
the  Minister  of  Railways  and  Canals  of  all  accidents  and  casual- 
ties to  life  >or  property,  and  by  section  374  these,  with  other 
returns  there  mentioned,  are  to  be  privileged.  The  returns 
required  by  this  section  are  privileged  also  only  when  so  declared 
by  the  Board.  No  'general  regulations  on  the  subject  have 
been  made. 

For  notes  on  "privilege"  see  section  374. 

293.  The  Board  may  appoint  such  person  or  persons  as  it^jgjjjjf" 
thinks  fit  to  inquire  into  all  matters  and  things  which  it  deems  i0®"*,.'0 
likely  to  cause  or  prevent  accidents,  and  the  causes    of    and  J£Sdent». 
the  circumstances  connected  with  any  accident  or  casualty  to 

life  or  property  occurring  on  any  railway,  and  into  all  parti- 
culars relating  thereto. 

2.  The  person  or  persons  so  appointed  shall  report  fully,  in°®^t^ 
writing,  to  the  Board,  his  or  their  doings  and  opinions  on  theBoard' 
matters  respecting  which  he  or  they  are  appointed  to  inquire,  Powers  of 
and  the  Board  may  act  upon  such  report  and  may  order  theBoard' 
company  to  suspend  or  dismiss  any  employee  of  the  company 
whom  it  may  deem  to  have  been  negligent  or  wilful  in  respect 
of  any  such  accident.    3  Edw.  VII.,  cap.  58,  sec.  236. 

Formerly  part  of  sec.  236  of  the  Act  of  1903.  Such  reports 
will  not  be  disclosed  in  the  public  interest,  4th  Ann.  Rept.  237. 

For  notes  and  analogous  English  legislation  see  notes  to 
previous  section.  i 

Animals. 

294.  No  horses,  sheep,  swine  or  other  cattle    shall  be    per-  cattle  not 

silo  wed  at 

mitted  to  be  at  large  upon  any  highway,  within  half  a  mile  of  larpnoar 
the  mterseetion  of  such  highway  with  any  railway  at  rail  level, 
unless  they  are  in  charge  of  some  competent  person  or  persons, 
to  prevent  their  loitering  or  stopping  on  such  highway  at  such 
intersection,  or  straying  upon  the  railway. 

2.  All  horses,  sheep,  swine  or  other  cattle  found  at  large  con-  JJSnSeaf*1" 
trary  to  the  provisions  of  this  section  may,  by  any  person  who 
finds  them  at  large,  be  impounded  in  the  pound  nearest  to  the 
place  where  they  are  so  found,  and  the  pound-keeper  with  whom 
the  same  are  impounded  shall  detain  them  in  like  manner,  and 
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Damages 
caused  to  or 
by  cattle 
on  railway. 


subject  to  like  regulations  as  to  the  care  and  disposal  thereof, 
as  in  the  case  of  cattle  impounded  for  trespass  on  private  prop- 
erty. 

no  right  of        3.  If  the  horses,  sheep,  swine  or  other  cattle  of  any  person, 

action.  .    .  , 

which  are  at  large  contrary  to  the  provisions  oi  this  section,  are 
killed  or  injured  by  any  train,  at  such  point  of  intersection,  he 
shall  not  have  any  right  of  action  against  any  company  in 
respect  of  the  same  being  so  killed  or  injured. 

4.  When  any  horses,  sheep,  swine  or  other  cattle  at  large, 
whether  upon  the  highway  or  not,  get  upon  the  property  of  the 
company,  and  by  reason  thereof  damage  is  caused  to  or  by  such 
animal,  the  party  suffering  such  damage  shall,  except  in  the 
cases  otherwise  provided  for  by  the  next  following  section,  be 
entitled  to  recover  the  amount  of  such  damage  against  the  com- 
pany in  any  action  in  any  court  of  competent  jurisdiction,  unless 
the  company  establishes  that  such  animal  got  at  large  through 
the  negligence  or  wilful  act  or  omission  of  the  owner  or  his 
agent,  or  of  the  custodian  of  such  animal  or  his  agent:  Pro- 
vided however  that  nothing  herein  shall  be  taken  or  construed 
as  relieving  any  person  from  the  penalties  imposed  by  section 
407  of  this  Act.  (As  amended  9  and  10  Bdw.  VII.  cap.  50,  sec.  8.) 

5.  The  fact  that  any  such  animal  was  not  in  charge  of  some 
competent  person  or  persons  shall  not,  if  the  animal  was  killed 
or  injured  upon  the  property  of  the  company,  and  not  at  the 
point  of  intersection  with  the  highway,  deprive  the  owner  of  his 
right  to  recover.    3  Edw.  VII.,  cap.  58,  sec.  237. 

Changes  in  the  section. 

An  important  change  is  made  by  the  amendment  of  9-10 
Edw.  VII.  cap.  50,  substituting  sub-section  4,  supra,  for  the  cor- 
responding sub-section  in  the  revision  of  1906,  which  read  as 
follows:  "When  any  horses,  sheep,  swine  or  other  cattle  at 
large,  whether  upon  the  highway  or  not,  get  upon  the  property 
of  the  company  and  are  killed  or  injured  by  a  train,  the  owner  of 
any  such  animal  so  killed  or  injured,  shall,  except  in  the  cases 
otherwise  provided  for  by  the  next  'following  section,  he 
entitled  to  recover  the  amount  of  such  loss  or  injury  against  the 
company  in  an  action  in  any  court  of  competent  jurisdiction, 


Bight  to 
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preserved. 
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unless  the  company  establishes  that  such  animal  got  at  large 
through  the  negligence  or  wilful  act  or  omission  of  the  owner  or 
his  agent,  or  of  the  custodian  of  such  animal  or  his  agent." 

A  comparison  of  the  two  sub-sections  will  shew  the  intention 
to  be  to  provide  a  remedy  where  injury  is  caused  to  animals 
otherwise  than  by  being  "killed  or  injured  by  a  train"  (see 
James  v.  Grand  Trunk  B.W.  Co.,  1  Can.  Ry.  Cas.  409,  and  other 
cases  cited,  ante,  p.  355),  and  also  where  damage  is  caused  by 
animals,  as  e.g.,  to  crops  on  lands  adjoining  the  railway.  See 
Winteriurn  v.  Edmonton,  etc.,  B.W.  Co.,  9  Can.  Ry.  Cas.  1; 
Eunt  v.  Grand  Trunk  Pacific  B.W.  Co.,  9  Can.  Ry.  Cas.  365. 

The  sub-section  quoted  was  the  same  as  sub-section  4  of  sec- 
tion 237  in  the  Act  of  1903,  with  the  substitution  of  the  words 
"at  large,  whether  upon  the  highway  or  not"  for  the  words  "at 
large  upon  the  highway  or  otherwise"  an  amendment  which  was 
unnecessary  as  shewn  by  the  decision  in  Canadian  Pacific  B.W. 
Co.  v.  Carruthers,  7  Can.  Ry.  Cas.  23. 

Law  Under  the  Act  of  1888. 

The  duty  of  the  railway  company  to  provide  cattle  guards 
at  highways  is  provided  for  by  the  same  section,  and  in  the  same 
terms  as  the  duty  to  maintain  fences,  the  clause  now  being  sec- 
tion 254,  ante.  Prior  to  the  passing  of  the  Railway  Accidents 
Act,  1857,  20  Vict.,  cap.  12,  sec.  16,  this  section  had  the  effect  of 
rendering  a  railway  company  liable  where  cattle  got  on  the 
track  through  defective  cattle  guards,  even  though  they  were 
straying  on  the  highway  at  the  time :  Huist  v.  Buffalo  and  Lake 
Huron  B.W.  Co.,  16  U.C.R.  299 ;  and  this  rule  was  sometimes 
adopted  in  Quebec,  even  after  the  passing  of  the  statute  in 
question:  Pontiac  Pacific  Junction  B.W.  Co.  v.  Brady,  Mont. 
L.R.  4  Q.B.  346;  Cross  v.  Canadian  Pacific  B.W.  Co.,  Que.  R. 
2  S.C.  365 ;  but  the  law  in  Quebec  appears  to  be  now  settled  in 
conformity  with  the  present  law  in  Ontario  as  we  are  about  to 
deal  with  it:  Cross  v.  Canadian  Pacific  B.W.  Co.,  Que.  R.  3  Q.B. 
170;  Campbell  v.  Grand  Trunk  B.W.  Co.,  Q.R.  3  Q.B.  570; 
Abbott  on  Railways,  p.  406.  The  section  of  the  Railway  Acci- 
dents Act,  already  cited,  made  a  very  marked  change  in  the 
law.  It  was  passed  in  the  interests  of  the  travelling  public  to 
lessen  the  danger  from  derailment  of  trains,  through  stray 
cattle  lying  down  on  the  track :  Thompson  v.  Grand  Trunk  B.W 
Co.,  18  U.C.R.  92 ;  McGee  v.  Great  Western  B.W.  Co.,  23  U.C. 
R.,  at  p.  297;  Markham  v.  Great  Western  R.W.  Co.,  25  U.C.R., 
at  p.  576;  and  was  adopted  without  change  in  all  subsequent 
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consolidations  of  the  Railway  Act,  and  appears  in  the  Act  of 
1888  as  section  271.  Being  in  the  public  interest,  it  received 
a  wide  construction,  and  it  was  held  that  where  cattle  were  at 
large  upon  the  highway,  the  owner  could  not  recover  for  their 
loss  whether  they  were  killed  on  the  highway  at  the  point  of 
intersection  with  the  railway :  Ferris  v.  Grand  Trunk  B.W.  Co., 
16  U.C.R.  474;  or  on  the  railway  lands  to  which  they  had 
wandered  owing  to  the  absence  or  defective  condition  of  cattle 
guards:  Simpson  v.  Grand  Trunk  B.W.  Co.,  17  U.C.R.  57) 
Thompson  v.  Grand  Trunk  B.W.  Co.,  18  U.C.R.  92;  Cooky  v. 
Grand  Trunk  B.W.  Co.,  ibid.,  96;  Markham  v.  Great  Western 
B.W.  Co.,  25  U.C.R.  572;  Thompson  v.  Grand  Trunk  B.W.  Co., 
22  A.R.  453;  Nixon  v.  Grand  Trunk  B.W.  Co.,  23  OR.  124; 
Whitman  v.  Windsor  and 'Annapolis  B.W.  Co.,  18  N.S.R.  271; 
Phillips  v.  Canadian  Pacific  B.W.  Co.,  1  Man  L.R.  110;  and 
the  mere  fact  that  the  railway  company  omitted  to  give  the 
usual  highway  signals  or  was  negligent  in  the  management  of 
its  trains,  would  not  give  the  owner  the  right  to  recover  unless 
such  negligence  amounted  to  recklessness  and  wilful  miscon- 
duct on  the  part  of  its  servants.  See  the  cases  last  cited,  and 
particularly  McGee  v.  Great  Western  B.W.  Co.,  supra. 

The  question  whether  animals  using  the  highway  within  half 
a  mile  of  the  railway  track  are  sufficiently  "in  charge"  within 
the  meaning  of  the  Railway  Act  must  depend  upon  the  circum- 
stances of  each  case;  but  it  is  apparent  from  the  cases  already 
cited,  particularly  the  two  Thompson  Cases,  that  the  control 
which  the  owner  is  required  to  exercise  over  them  must  be 
sufficient,  under  ordinary  circumstances  at  least,  to  enable  him 
to  keep  them  off  the  railway  track  if  necessity  requires;  and 
the  mere  presence  of  attendants,  who  are  not  numerous  or 
experienced  enough  to  do  so,  though  they  make  the  attempt, 
does  not  satisfy  the  terms  of  the  statute;  but  where  there  is 
sufficient  control  for  ordinary  purposes,  there  may  be  cases  in 
which  the  fright  caused  by  something  unusual  or  improper  in 
the  management  of  the  train  will  render  them  so  unruly  that 
no  ordinary  power  can  control  them:  see  Styles  v.  Michigan 
Central  B.W.  Co.,  18  Canadian  Law  Times  5 ;  Duffield  v.  Grand 
Trunk  B.W.  Co.,  31  Canada  L.J.  667,  and  the  dictum  of 
Gwynne,  J.,  in  Grand  Trunk  B.W.  Co.  v.  James,  1  Can.  By. 
Cas.,  at  p.  427 ;  but  "where  the  evidence  for  the  plaintiff  clearly 
and  decisively  shows  that  a  horse,  for  the  killing  of  which  by 
their  locomotive  an  action  is  brought  against  a  railway  com- 
pany, was  not  in  charge,  the  judge  presiding  at  the  trial  ought, 
as  a  matter  of  law,  to  rule  that  the  company  have  incurred  no 
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liability  whatever:"  per  Draper,  C.  J.;  Markham  v.  Great 
Western  B.W.  Co.,  25  U.C.R.  572,  at  p.  576,  quoted  by  Osier, 
J.  A.,  in  Thompson  v.  Grand  Trunk  B.W.  Co.,  22  A.R.,  at  p. 
459.  "Where  an  animal  is  properly  "in  charge"  within  the 
meaning  of  the  Act,  and  the  company  omits  to  give  the  usual 
signals  for  highway  crossings,  the  owner  would  be  entitled  to 
recover:  Tyson  v.  Grand  Trunk  R.W.  Co.,  20  U.C.R.  256,  and 
see  Sexton  v.  Grand  Trunk  B.W.  Co.,  9  Can.  Ey.  Cas.  119. 

Sections  194  and  271  of  the  Act  of  1888,  the  latter  section 
corresponding  to  sub-sections  1,  2  and  3  of  this  section,  were 
much  discussed  in  James  v.  Grand  Trunk  B.W.  Co.,  1  Can. 
Ry.  Cas.  407  and  409,  and  Grand  Trunk  B.W.  Co.  v.  James, 
Ibid.,  422;  where  the  principles  laid  down  in  the  earlier  cases 
here  mentioned  were  considered  and  re-affirmed,  and  it  was 
held  that  a  railway  company  is  under  no  obligation  to  erect  or 
maintain  a  fence  on  each  side  of  a  culvert  across  a  watercourse 
and  where  cattle  went  through  the  culvert  into  a  field  and  from 
thence  to  the  highway  and  straying  on  to  the  railway  track 
were  killed,  the  company  was  not  liable  to  their  owner.  Where, 
however,  the  failure  of  a  railway  company  to  maintain  its  fences 
was  the  cause  of  cattle  getting  out  and  straying  on  the  highway 
and  thence  on  to  the  track,  where  they  were  killed,  the  company 
was  held  liable,  and  this  section  afforded  no  defence,  as  the 
breach  of  it  was  the  fault  of  defendants  and  not  of  the  plain- 
tiff: Davidson  v.  Grand  Trunk  B.W.  Co.,  2  Can.  Ry.  Cas.  371; 
see  Fensom  v.  Canadian  Pacific  B.W.  Co.,  io.,  376,  3  Can.  Ry. 
Cas.  231,  4  Can.  Ry.  Cas.  76,  and  the  James  case  must  now  be 
considered  with  reference  to  the  amendment  to  section  254,  noted 
ante,  p.  350. 

Effect  of  Acts  of  1903  and  1906,  as  amended  by  9-10  Edw.  VII. 

c.  50. 

The  Act  of  1903,  section  237,  sub-sec.  4,  made  a  radical 
change  in  the  law  and  with  the  alterations  already  indicated, 
is  re-enacted  in  the  present  section. 

Since  the  passing  of  this  Act  the  liability  of  a  railway  com- 
pany for  cattle  killed  or  injured  on  the  railway  turns  upon 
different  considerations  in  the  case  of, — 

(a)  Animals  which  get  upon  the  railway  directly  from  ad- 
joining land,  upon  which  they  are  pasturing  rightfully,  owing 
to  defective  fences  or  gates. 
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(/j)  Animals  which  are  at  large  and  which  get  upon  the 
railway  either  from  a  highway  or  from  land  adjoining  the  rail- 
way upon  which  they  are  trespassing. 

In  the  former  class  of  cases  the  liability  depends  upon  sec- 
tion 254,  supra,  and  the  result  of  the  cases  will  be  found  in  the 
notes  to  that  section.  See  Yeates  v.  Grand  Trunk  B.W.  Co.,  7 
Can.  By.  Cas.  4.  McLeod  v.  Canadian  Northern  B.W.  Co.,  9  Can. 
Ky.  Cas.  39,  and  Higgins  v.  Canadian  Pacific  B.W.  Co.,  Ibid.,  34. 

In  the  latter  class  of  cases  the  section  under  discussion  ap- 
plies, and  the  law  is  pretty  well  settled. 

Prior  to  the  amendment  of  9-10  Bdw.  VII.  to  make  out  a 
prima  facie  case  a  plaintiff  had  only  to  shew  (a)  that  his  animal 
was  at  large,  (6)  that  it  got  upon  the  property  of  the  company, 
and  (c)  was  killed  or  injured  by  a  train:  Arthur  v.  Central 
Ontario  B.W.  Co.,  5  Can.  Ry.  Cas.  318 ;  Bacon  v.  Grand  Trunk 
B.W.  Co.,  Ibid.,  325;  Canadian  Pacific  B.W.  Co.  v.  Carruthers, 
7  Can.  Ry.  Cas.  23. 

Since  the  amendment  it  would  appear  to  be  sufficient  to  shew 
(a)  that  an  animal  was  at  large;  (&)  that  it  got  upon  the  prop- 
erty of  the  company;  (c)  that  the  plaintiff  has  suffered  damage, 
caused  to  or  by  such  animal. 

The  railway  company  is  then  liable  unless  the  case  falls  within 
the  provisions  of  section  295  or  unless  it  is  established  that  the 
animal  got  at  large  through  the  negligence  or  wilful  act  or 
omission  of  the  owner  or  of  someone  for  whom  he  is  responsible. 
Illustrations  of  what  has  been  deemed  negligence  in  this  respect 
are  to  be  found  in  the  cases  of  Becker  v.  Canadian  Pacific  B. 
W.  Co.,  7  Can.  Ry.  Gas.  29.  Bourassa  v.  Canadian  Pacific  B. 
W.  Co.,  Ibid.,  41 ;  Murray  v.  Canadian  Pacific  B.W.  Co.,  Ibid., 
351;  Clayton  v.  Canadian  Northern  B.W.  Co.,  Ibid.,  355;  and 
Laporte  v.  Canadian  Northern  Quebec  B.W.  Co.,  8  Can.  By. 
Cas.  137. 

295.  No  person  who  suffers  damage  proveable  under  sub- 
section 4  of  section  294  of  this  Act,  or  by  reason  of  the  company 
failing  to  comply  with  section  254  of  this  Act,  shall  have  any 
right  of  action  against  such  company  for  such  damage  if  it  was 
caused  by  reason  of  any  person, —  (As  amended  9-10  Ed.  VII. 
cap.  50,  sec.  9.) 

(a)  for  whose  use  any  farm  crossing  is  furnished  failing  to 

keep  the  gates  at  each  side  of  the  railway  closed,  when  not  in 

use;  or, 

h>fw?lfenUy         (6) wilfully  leaving  open  any   gate  on  either  side  of  the 

railway  provided  for  the  use  of  any.  farm  crossing,  without 


Right  of 
action  if 

qualifier!. 


Gates  not 
closed. 
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some  person   being  at  or  near  such  gate  to   prevent    animals 
from  passing  through  the  gate  on  the  railway ;  or, 

(c)  other  than  an  officer  or  employee  of  the  company  while  £*kf™ce 
acting  in  the  discharge  of  his  duty,  taking  down  any  part  of  a  down- 
railway  fence;  or, 

(d)  turning  any  such  horse,  cattle,  or  other  animal  upon  ororcattw 

.  turned 

within  the  inclosure  of  any  railway,  except  for  the  purpose  of  within 
and  while  crossing  the  railway  in  charge  of  some  competent  lnciomre. 
person  using  all  reasonable  care  and  precaution  to  avoid  acci- 
dents; or, 

(e)  except  as  authorized  by  this  Act,  without  the  consent  2je<?w7tn- 
of  the  company,  riding,  leading  or  driving  any  such  horse,  cattle, outconBent- 
or  other  animal,  or  suffering  the  same  to  enter  upon  any  rail- 
way, and  within  the  fences  and  guards  thereof.    3  Edw.  VII., 

cap.  58,  sees.  200  and  201. 

The  amendment  of  9-10  Edw.  VII.  is  the  complement  of  the 
amendment  to  section  294  in  the  same  Statute.  Before  this 
amendment  the  clause  read  as  follows:  "No  person  whose  horses, 
cattle,  or  other  animals  are  killed  or  injured  by  any  train  shall 
have  any  right  of  action  against  any  company  in  respect  of  such 
horses,  cattle,  or  other  animals  being  so  killed  or  injured,  if  the 
same  were  so  killed  or  injured  by  reason  of  any  person, ' '  etc.  It 
will  be  noted  that  this  section  is  now  in  terms  made  applicable  to 
eases  where  the  railway  company  has  failed  to  comply  with  the 
provisions  of  section  254,  which  was  not  the  case  formerly. 

The  duty  to  stop  a  train  to  avoid  injury  to  cattle  trespassing 
on  the  railway  has  been  considered  in  Campbell  v.  Great  West- 
ern B.W.  Co.,  15  U.C.R.  498 ;  Auger  v.  Ontario,  etc.,  B.W.  Co., 
9  U.C.C.P.  165,  and  Hurd  v.  Grand  Trunk  B.W.  Co.,  15  A.R.  58 ; 
It  is  laid  down  in  the  Hurd  Case  that  there  is  no  absolute  duty 
to  stop,  much  being  necessarily  left  to  the  discretion  of  the 
engine  driver,  the  first  and  paramount  duty  of  the  company 
being  to  its  passengers.  In  the  Campbell  Case,  where,  in  the 
opinion  of  the  Court  the  evidence  tended  to  establish  a  desire 
to  run  the  animals  down  rather  than  to  avoid  them  the  defen- 
dants were  held  liable.  All  of  the  cases  are  decided  upon  the 
general  principles  of  law,  without  reference  to  the  provisions 
of  the  statute  which  has  been  somewhat  extended  in  its  applica- 
tion since  these  decisions.    Where  the  statute  applies  it  seems 
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clear  that  a  railway  company  would  not  be  liable  for  injury  to 
trespassing  cattle  caused  by  negligence  and  probably  not  even 
under  the  circumstances  of  the  Campbell  Case,  supra. 

Under  section  407,  post,  damages  are  recoverable  against  any 
person  by  whom  animals  are  allowed  to  get  on  the  railway  in  the 
manner  referred  to  in  clauses  (b),  (c),  (d)  and  (e). 

Thistles  and  Weeds. 

re°m^eny  296.  Every  company    shall    cause   thistles  and  all  noxious 

weeds  growing  on  the  right  of  way,  and  upon  land  of  the  qom- 
pany  adjoining  the  railway,  to  be  cut  down  or  to  be  rooted  out 
and  destroyed  each  year,  before  such  thistles  or  weeds  have 
sufficiently  matured  to  seed.    3  Edw.  VII.,  cap.  58,  sec.  238. 

The  evident  intention  of  this  section  is  to  prevent  damage  to 
adjoining  lands  by  allowing  the  seeds  of  noxious  weeds  to  grow 
and  spread ;  but  at  common  law  the  company  is  bound  to  keep 
its  line  clear  of  dried  or  inflammable  weeds  or  rubbish  likely  to 
catch  fire  and  spread  from  its  own  lands  to  other  property,  and 
failure  to  do  so  may  constitute  negligence  for  which  the  com- 
pany will  be  liable :  Rainville  v.  Grand  Trunk  R.W.  Co.,  1  Can. 
Ry.  Cas.  113,  117 ;  Grand  Trunk  R.W.  Co.  v.  Rainville,  ib.,  125, 
and  companies  are  now  required  by  statute  (section  297),  to 
keep  their  right  of  way  free  from  combustible  material.  It  is 
not  per  se  negligence  for  a  railway  company  to  allow  grass  and 
weeds  to  grow  on  a  side  track,  so  as  to  present  the  possibility 
of  an  employee  catching  in  it  and  being  hurt  by  a  train :  Wood 
v.  Canadian  Pacific  R.W.  Co.,  6  B.C.R.  561,  30  S.C.R.  110. 

Fires. 
company  to       297.  The  company  shall  at  all  times  maintain  and  keep  its 

keepnght  r      J 

dea?y       right  of  way  free  from  dead  or  dry  grass,  weeds  and  other 
unnecessary  combustible  matter.    3  Edw.  VII.,  cap.  58,  sec.  239. 

Liability  tor  298.  Whenever  damage  is  caused  to  any  property  by  a  fire 
moHve  started  by  any  railway  locomotive,  the  company  making  use  of 
such  locomotive,  whether  guilty  of  negligence  or  not,  shall  be 
liable  for  such  damage,  and  may  be  sued  for  the  recovery  of  the 
amount  of  such  damage  in  any  court  of  competent  jurisdiction: 
proviso.  Provided  that  if  it  be  shown  that  the  company  has  used  modern 
and  efficient  appliances,  and  has  not  otherwise  been  guilty  of 
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any  negligence,  the  total  amount  of  compensation  recoverable 
from  the  company  under  this  section  in  respect  of  any  one  or 
more  claims  for  damage  from  a  fire  or  fires  started  by  the  same 
locomotive  and  upon  the  same  occasion,  shall  not  exceed  five 
thousand  dollars;  provided  also  that  if  there  is  any  insurance ot^uon" 
existing  on  the  property  destroyed  or  damaged  the  total  amount 
of  damages  sustained  by  any  claimant  in  respect  of  the  destruc- 
tion or  damage  of  such  property  shall,  for  the  purposes  of  this 
sub-section,  be  reduced  by  the  amount  accepted  or  recovered  by 
or  for  the  benefit  of  such  claimant  in  respect  of  such  insurance. 
No  action  shall  lie  against  the  company  by  reason  of  anything  in 
any  policy  of  insurance  or  by  reason  of  payment  of  any  moneys 
thereunder.  The  limitation  of  one  year  prescribed  by  section 
306  of  this  Act  shall  run  from  the  date  of  final  judgment  in  any 
action  brought  by  the  assured  to  recover  such  insurance  money, 
or,  in  the  case  of  settlement,  from  the  date  of  the  receipt  of  such 
moneys  by  the  assured,  as  the  case  may  be. 

(2)   This  section  shall  not  affect  pending  litigation.     (As  Jg^jg* 
amended  9-10  Bdw.  VII.  c.  50,  s.  10.) 

2.  The  compensation,  in  ease  the  total  amount  recovered  m?£tof°n" 
therefor  is  less  than  the  claims  established,  shall  be  apportioned  {j£,n.peM* 
amongst  the  parties  who  suffered  the  loss  as  the  court  or  judge 

may  determine. 

3.  The  company  shall  have  an  insurable  interest  in  all  pro- hasinsu?- 
perty  upon  or  along  its  route,  for  which  it  may  be  held  liable  Stereat. 
to  compensate  the  owners  for  loss  or  damage  by  fire  caused  by 

a  railway  locomotive,   and  may  procure  insurance  thereon  in 
its  own  behalf.    3  Edw.  VII.,  cap.  58,  sec.  239. 

4.  The  Board  may  order,  upon  such  terms  and  conditions 
as  it  deems  expedient,  that  fire  guards  be  established  and  main- 
tained by  the  company  along  the  route  of  its  railway  and  upon 
any  lands,  of  His  Majesty  or  of  any  person,  lying  along  such 
route,  and,  subject  to  the  terms  and  conditions  of  any  such 
order,  the  company  may  at  all  times  enter  into  and  upon  any 
such  lands  for  the  purpose  of  establishing  and  maintaining  such 
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fire  guards  thereon,  and  freeing,  from  dead  or  dry  grass,  weeds 
and  other  unnecessary  inflammable  matter,  the  land  between 
such  fire  guards  and  the  line  of  railway.  8-9  Edw.  VII.  c.  32, 
s.  10. 

Changes  in  the  section. 

This  section  as  it  appeared  in  the  revision  of  1906  was  the 
same  as  section  239  in  the  Act  of  1903  with  one  or  two  slight 
changes  in  sub-sections  2  and  3. 

Three  important  changes  were  made  to  sub-section  1  in  1909 
(8-9  Edw.  VII.  cap.  32,  sec.  9),  the  words  "any  property"  being 
substituted  for  "crops,  lands,  fences,  plantations  or  buildings 
and  their  contents;"  the  words  "under  this  section"  inserted 
after  the  word  "recoverable,"  and  the  following  clause  added: 
"Provided  further  that  the  company  shall,  to  the  extent  of  the 
compensation  recoverable,  be  entitled  to  the  benefit  of  any  insur- 
ance effected  upon  the  property  by  the  owner  thereof.  Such 
insurance  shall,  if  paid  before  the  amount  of  compensation  has 
been  determined,  be  deducted  therefrom;  if  not  so  paid,  the 
policy  or  policies  shall  be  assigned  to  the  company,  and  the  com- 
pany may  maintain  an  action  thereon." 

Though  the  point  is  not  likely  to  be  of  importance  now  it  may 
be  noted  that  it  is  open  to  question  whether  the  provision  for 
assignment  of  policies  to  the  company  and  the  maintenance  of  an 
action  upon  them  by  the  company  was  not  ultra  vires  of  the  Par- 
liament of  Canada. 

9-10  Edw.  VII.  cap.  50,  sec.  10,  from  which  sub-section  1 
takes  its  present  form,  repealed  sub-section  1  of  section  298, 
and  also  the  amendment  of  1909,  noted  in  the  preceding  para- 
graph. The  latter  half  of  the  sub-section  effects  substantially 
the  same  result  as  the  clause  above  quoted  from  the  Act  of  1909, 
without  giving  rise  to  any  question  as  to  its  constitutionality. 

Much  of  the  older  learning  upon  the  subject  of  the  liability 
of  railway  companies  for  damage  done  by  fire  is  ordinarily  not 
now  applicable  but  as  it  may  still  be  important  in  some  cases  it 
may  be  summarized  here  before  discussing  the  effect  of  the 
statute. 

In  Quebec,  prior  to  the  reversal  of  the  Quebec  Courts  by 
the  Privy  Council  in  Canadian  Pacific  B.W.  Co.  v.  Boy,  1  Can. 
Ry.  Cas.  196,  the  law  made  a  railway  company  liable  for  dam- 
ages done  by  fire  at  all  events,  and  it  was  not  necessary  to  prove 
that  the  company  had  been  guilty  of  negligence,  but  the  Privy 
Council,  by  reversing  the  judgments  of  the  Quebec  Courts, 
have  denied  the  correctness   of  this  doctrine  and  placed  the 
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law  as  to  railways  operating  under  the  Dominion  Railway  Act, 
at  least,  upon  the  same  footing  for  all  provinces. 

The  former  rules  governing  this  subject  may  probably  be 
summarized  as  follows : — 

1.  At  common  law  a  railway  company  being  entitled  to  oper- 
ate its  trains  and  engines  by  the  charter  of  a  duly  constituted 
authority  is  not  liable  for  such  fires  as  are  ordinarily  incident 
to  the  careful  operation  of  its  railway  and  is  not  liable  in  dam- 
ages for  resulting  injury  to  property  owners.  This  was  decided 
as  early  as  1841  in  Aldridge  v.  Great  Western  B.W.  Co.,  3  Mann 
&  G.  515,  where  Tindal,  C.  J.,  says  at  page  523 :  "To  entitle  the 
plaintiff  to  recover  he  must  either  show  some  carelessness  by 
the  defendants  or  lay  facts  before  the  jury  from  which  it  can 
be  inferred,"  and  the  same  principle  runs  through  nearly  all 
later  English  and  Canadian  decisions  (except  in  Quebec)  :  see  in 
addition  to  Oatman  v.  Michigan  Central  li.W.  Co.,  1  Can.  Ry. 
Cas.  129 ;  Vaughan  v.  Taff  Vale  B.W.  Co.,  5  H.  &  N.  679 ;  Can- 
ada Central  B.W.  Co.  v.  MacLaren,  8  A.R.  564;  Phillips  v. 
Canadian  Pacific  R.U.  Co.,  1  Man.  L.R.  110;  Robinson  v.  New 
Brunswick  B.W.  Co.,  23  N.B.R.  323 ;  New  Brunswick  B.W.  Co. 
v.  Robinson,  11  S.C.R.  688;  Canadian  Pacific  B.W.  Co.  v.  Boy, 
1  Can.  Ry.  Cas.  196. 

This  doctrine  was  once  dissented  from  in  Powell  v.  Fall,  5 
Q.B.D.  597,  where  it  was  held  that  the  defendant  was  liable  to 
compensate  the  plaintiffs  for  injury  done  to  a  haystack  by 
defendant's  traction  engine,  though  it  was  constructed  in  con- 
formity with  the  English  Locomotive  Acts,  upon  the  ground 
that  the  engine,  being  a  dangerous  machine,  an  action  was 
maintainable  at  common  law,  and  the  case  of  Vaughan  v.  Taff 
Vale  R.W.  Co.,  5  H.  &  N.  679,  was  said  to  be  wrongly  decided; 
but  this  case  has  never  been  applied  since  to  a  fire  caused  by  a 
railway  engine,  and  in  view  of  the  later  English  and  Canadian 
decisions  it  may  be  said  that  it  is  not  law  in  Canada.  The  case 
is  explained  by  Burton,  J.  A.,  in  Canada  Central  R.W.  Co.  v. 
MacLaren,  8  A.R.  at  p.  583.  Unless  a  railway  company  has 
been  expressly  authorized  to  use  steam  engines,  it  is  liable  for 
damages  done  by  fire,  though  no  negligence  is  proved :  Jones  v. 
Festiniog  R.W.  Co.,  L.R.  3  Q.B.  733;  Billiard  v.  Thurston,  9 
A.R.  514.  The  subject  was  discussed  in  Welleans  v.  Canada 
Southern  B.W.  Co.,  21  A.R.  297,  and  Michigan  Central  B.W. 
Co.  v.  Welleans,  24  S.C.R.  309,  where  it  was  conceded  that  had 
the  Michigan  Central  Railway  Company  not  had  authority  to 
operate  over  the  line  of  the  Canada  Southern  Railway  Com- 

32— R.L. 


408  CANADIAN  RAILWAY  ACT.  [gec,  295 

pany,  it  would  have   been    liable  for   damages   caused  by  tire 
without  proof  of  negligence. 

2.  The  onus  of  proving  negligence  causing  the  damage  is  on 
the  plaintiff:  Vaughan  v.  Taff  Vale  R.W.  Co.,  supra;  Smith  v. 
London  and  South  Western  R.W.  Co.,  L.R.  5  C.P.  98,  at  pp.  105 
and  106,  and  6  C.P.  14;  Senesac  v.  The  Central  Vermont  R.W. 
Co.,  Q.R.  9  S.C.  319,  26  S.C.R.  641 ;  Fori  Glasgow  and  Newark 
Sailcloth  Co.  v.  Caledonian  R.W.  Co.,  19  Rettie  608,  20  Rettie 
35.  See  particularly  the  remarks  of  Lord  Herschell  quoted  in 
Oatman  v.  Michigan  Central  R.W.  Co.,  1  Can.  Ry.  Cas.  129,  by 
Osier,  J.  A.,  ante,  p.  137. 

3.  Proof  of  the  emission  of  sparks  from  an  engine,  and  that 
fire  was  set  thereby,  is  not  of  itself  evidence  of  negligence  suffi- 
cient to  render  the  railway  company  liable.  Whatever  may  have 
been  the  law  in  Quebec  as  appearing  in  the  judgments  of  Boy 
v.  Canadian  Pacific  R.W.  Co.,  1  Can.  Ry.  Cas.  170,  and  in  the 
argument  of  Geoffrion,  Q.C.,  in  Senesac  v.  Central  Vermont 
R.W.  Co.,  26  S.C.R.,  at  pp.  642  &  643,  it  has  long  been  held  in 
England  and  the  other  provinces  of  Canada  that  "the  railway 
company  having  the  statutory  power  of  running  along  the  line 
with  locomotive  engines,  which  in  the  course  of  their  running 
are  apt  to  discharge  sparks,  no  liability  rests  upon  the  company, 
merely  because  the  sparks  emitted  by  an  engine  have  set  fire  to 
the  adjoining  property : ' '  per  Lord  Herschell,  Port  Glasgow  and 
Newark  Sailcloth  Co.  v.  Caledonian  R.W.  Co.,  20  Rettie  35, 
quoted  by  Osier,  J.  A.,  in  Oatman  v.  Michigan  Central  R.W. 
Co.,  supra.  This  is  but  an  example  of  the  general  rule  stated  by 
Lord  Blackburn  in  a  leading  ease  as  follows:  "For  I  take  it 
without  citing  eases,  that  it  is  now  thoroughly  well  established 
that  no  action  will  lie  for  doing  that  which  the  Legislature  has 
authorized,  if  it  be  done  without  negligence,  although  it  does 
occasion  damage  to  anyone ;  but  an  action  does  lie  for  doing  that 
which  the  Legislature  has  authorized  if  it  be  done  negligently:" 
Geddes  v.  Bann  Reservoir,  3  A.C.  430,  at  pp.  455  and 
456;  see  also  Hewitt  v.  Ontario,  Huron  and  Simcoe  R.W. 
Co.,  11  U.C.R.  604;  Ball  v.  Grand  Trunk  R.W.  Co.,  16  U.C.C.P. 
252 ;  Jaffrey  v.  Toronto,  Grey  and  Bruce  R.W.  Co.,  23  U.C.C.P. 
553;  24  U.C.C.P.  271;  Foumier  v.  Canadian  Pacific  R.W.  Co., 
33  N.BR.  565;  Jackson  v.  Grand  Trunk  R.W.  Co.,  1  Can.  Ry. 
Cas.  156. 

4.  If  negligence  on  the  part  of  the  railway  company  is 
proved,  the  mere  fact  that  the  property  injured  is  close  to  the 
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railway  lands,  or  that  the  owner  allowed  inflammable  material 
to  lie  close  to  the  track  is  not  evidence  of  contributory  negli- 
gence. 

This  rule  has  been  the  subject  of  debate.  In  New  Brunswick 
B.W.  Co.  v.  Robinson,  11  S.C.R.  688,  Sir  J.  W.  Ritchie  states  at 
page  690 :  ' '  There  was,  in  my  opinion,  evidence  most  proper  for 
the  consideration  of  the  jury  as  to  whether  the  plaintiff  was  not 
guilty  of  great  negligence  in  placing  such  a  combustible  article 
as  hay  so  near  the  railway,  with  such  openings  as  exposed  such 
combustible  material  to  fire  from  sparks  from  passing  locomo- 
tives." This  was  a  dictum,  and  Strong,  J.,  in  the  same  case  at 
p.  696,  dissents  from  this  view  in  the  following  language:  "I 
am  not  able  to  concur  in  the  view  that  contributory  negligence 
on  the  part  of  the  plaintiff  was  shown  by  the  fact  that  he  main- 
tained his  barns  in  a  dangerous  proximity  to  the  railway.  I 
apprehend  that  a  landowner  has  the  right  to  make  any  use  of 
his  land  he  pleases,  and  is  entitled  to  be  protected  in  that  use 
from  the  culpable  negligence  of  others. ' '  In  1874  the  law  on 
this  point  was  stated  by  Hagarty,  C.J.C.P.,  in  these  words: 
"As  to  contributory  negligence  we  do  not  think  we  can  hold 
that  the  plaintiff  is  bound  to  keep  or  manage  his  land  in  any 
particular  manner  because  a  railway  runs  close  to  or  along  it, 
or  that,  as  a  matter  of  law  he  is  bound  to  keep  his  land  cleaner 
or  to  remove  brushwood,  etc.,  with  more  expedition,  etc.,  in 
anticipation  of  the  possible  occurrence  of  fire  on  the  railway 
track."  He  says  lower  down:  "The  jury  may  properly  be 
told  that  every  man  should  keep  his  property  and  premises  in 
a  reasonable,  careful  wav."  Jaffrei/  v.  Toronto,  Grey  and  Bruce 
R.W.  Co.,  23  U.C.C.P.  553,  at  p.  560;  see  24  U.C.C.P.  271.  In 
Holmes  v.  Midland  R.W.  Co.,  35  U.C.R.  253,  it  was  held  that 
the  plaintiff  was  not  guilty  of  contributory  negligence  in  hav- 
ing left  the  trees  felled  by  him  on  his  own  land,  and  in  Mac- 
Laren v.  Canada  Central  R.W.  Co.,  32  U.C.C.P.  324,  it  was 
decided  that  the  plaintiff  was  not  bound  to  provide  appliances 
to  guard  against  defendant's  negligence.  This  decision  was 
affirmed  on  other  grounds  by  a  divided  Court,  sub  nom.  Can- 
ada Central  R.W.  Co.  v.  MacLaren,  8  A.R.  564.  This  case  was 
affirmed  by  the  Privy  Council,  see  R.  &  J.  Digest,  (1882-1884). 
Sub  voce,  Canada  Central  R.W.  Co.  v  MacLaren,  and  21  Can- 
ada Law  Journal,  114.  A  majority  of  the  Court  in  New  Bruns- 
wick also  arrived  at  a  similar  decision  in  Campbell  v.  McGregor. 
29  N.B.R.  644,  Allen.  C.  J.,  and  Wetmore,  J.,  dissenting.  But 
a  railway  company,  if  not  negligent,  is  not  bound  to  take  extra- 
ordinary precautions  at  a  point  where  a  landowner  has  left  his 


500  CANADIAN  RAILWAY  ACT.  [Sec   29g 

property  exposed  to  risk  from  fire :  Hill  v.  The  Ontario,  Huron 
and  Simcoe  B.W.  Co.,  13  TICK,  503.  In  the  United  States, 
where  by  statute  a  railway  company  is  made  liable  for  damages 
by  fire,  at  all  events  without  regard  to  negligence  the  defence 
of  contributory  negligence  is  excluded  where  no  fraud  or  inten- 
tional exposure  of  property  is  shewn :  Pierce  on  Kailways,  446 ; 
Grand  Trunk  B.W.  Co.  v.  Richardson,  91  U.S.  454,  but  the 
plaintiff  cannot  recover  when,  having  knowledge  of  the  fire,  he 
failed  to  use  reasonable  efforts  to  save  his  property  from  it, 
Pierce  on  Eailways,  p.  435.  Speaking  generally  the  rule  as  to 
contributory  negligence  may  probably  be  accurately  stated  as 
above,  although  as  will  be  seen  from  this  review  there  is  a  sub- 
stantial minority  of  judicial  in  favor  of  the  opposite  view. 

5.  Negligence  may  consist  in: — 

(a)  The  use  of  defective  engines  or  appliances. 

(&)  The  improper  and  negligent  management  of  the  engine 
or  train. 

(c)  Failure  to  remove  combustible  material  from  railway 
lands. 

(a)  The  Use  of  Defective  Engines  or  Appliances. 

A  portion  of  the  remarks  of  Lord  Herschell  in  Port  Glasgow 
and  Newark  Sailcloth  Co.  v.  Caledonia  B.W.  Co.,  20  Bettie, 
35,  already  quoted,  will  best  define  the  law  on  this  point.  "They 
(the  railway  company)  are  aware  that  locomotive  engines  are 
apt  to  emit  sparks.  Knowing  this,  they  are  bound  to  use  the 
best  practicable  means  according  to  the  then  state  of  knowledge 
to  avoid  the  emission  of  sparks,  which  may  be  dangerous  to 
adjoining  property;  and  if  they,  knowing  that  the  engines  are 
liable  thus  to  discharge  sparks,  do  not  adopt  reasonable  pre- 
cautions, chey  are  guilty  of  negligence."  The  following  cases 
may  also  oe  consulted  on  this  point:  Piggot  v.  The  Eastern 
Counties  B.W.  Co.,  3  C.B.  229:  Hewitt  v.  Ontario,  Simcoe  and 
Huron  B.  W.  Co.,  11  U.C.R.  604;  Campbell  v.  McGregor,  29  N. 
B.R.  644;  Fremantle  v.  London  and  North  Western  B.W.  Co.; 
10  C.B.N.3.  89,  where  it  was  held  that  the  absence  of  a  spark' 
arrester  constituted  negligence:  Canada  Central  B.W.  Co.  v. 
MacLaren,  8  A.R.  564,  where  the  negligence  consisted  in  a 
defective  smoke  stack:  Moxley  v.  Canada  Atlantic  B.W.  Co., 
14  A.R.  309 ;  Canada  Atlantic  B.W.  Co.  v.  Moxley,  15  S.C.B. 
145;  Canada  Southern  B.W.  Co.  v.  Phelps,  14  S.C.R.  132 ;  the 
fact  that  an  engine  is  a  wood  burner  is  not  of  itself  evidence  of 
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negligence:  Robinson  v.  New  Brunswick  B.W.  Co.,  23  N.B.R. 
323;  New  Brunswick  B.W.  Co.  v.  llobinson,  11  S.C.R.  688, 
though  that  fact  was  admitted  as  an  element  for  the  considera- 
tion of  the  jury  in  Moxley  v.  Canada  Atlantic  B.W.  Co.,  supra; 
nor  is  a  diamond  stack,  instead  of  a  straight  stack  of  itself 
proof  of  negligence :  Oatman  v.  Michigan  Central  B.W.  Co.,  1 
Can.  Ry.  Cas.  129. 

(b)  The  Improper  and  Negligent  Management  of  the  Train  or 

Engine. 

An  engine  is  not  bound  to  shut  off  steam  or  to  take  extra- 
ordinary precautions  in  passing  inflammable  property  on  the 
owner's  land:  Hill  v.  The  Ontario,  Simcoe  and  Huron  B.W.  Co., 
13  U.C.R.  503,  but  neglect  to  empty  the  ashpan  of  an  engine 
may  be  evidence  of  negligence:  McGibbon  v.  Northern  E.W. 
Co.,  11  O.R.  307, 14  A.R.  91 ;  or  the  negligent  management  of  the 
engine  by  trying  to  get  up  speed  too  quickly :  Canada  Southern 
B.W.  Co.  v.  Phelps,  14  S.C.R.  132 ;  or  to  run  a  train  too  heavily 
laden  on  an  up  grade  when  there  was  a  strong  wind,  thereby 
causing  the  escape  of  an  unusual  quantity  of  sparks:  North 
Shore  B.W.  Co.  v.  McWillie  (1890),  17  S.C.R.  511;  but  the 
mere  fact  that  there  was  a  heavy  up  grade  near  where  the  fire 
was  set  is  not  evidence  of  negligence :  Fournier  v.  New  Bruns- 
wick B.W.  Co.,  33  N.B.R.  563. 

(e)  Failure  to  Bemove  Combustible  Material  from  Railway 

Lands. 

The  case  of  Bainville  v.  Grand  Trunk  B.W.  Co.,  28  O.R.  625, 
1  Can.  Ry.  Cas.  113,  25  A.R.  242,  and  29  S.C.R.  201,  sufficiently 
explains  this  point  and  collects  all  the  authorities.  It  has  been 
said  {obiter),  that  the  mere  existence  of  a  brush  fence  main- 
tained by  the  railway  company  and  not  objected  to  by  the  owner, 
is  not  evidence  of  negligence  under  this  head:  Holmes  v.  The 
Midland  B.W.  Co.,  35  U.C.R.  253.  The  existence  of  any  trim- 
mings: Smith  v.  London  and  South  Western  B.W.  Co.,  L.R.  5 
C.P.  98,  L.R.  6  C.P.  14 ;  cut  and  dried  weeds  and  grass :  Bainville 
v.  Grand  Trunk  B.W.  Co.  •  a  station  with  a  platform  having  oil 
spilt  on  it  in  dry  weather :  Canadian  Southern  BW.  Co.  v. 
Phelps,  supra;  Jaffrey  v.  Toronto,  Grey  and  Bruce  B.W.  Co.,  23 
U.C.C.P.  553 ;  may  be  evidence  of  negligence,  but,  as  this  last  case 
holds,  regard  must  be  had  to  the  state  of  the  country  through 
which  the  railway  passes. 
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6.  The  statute  14  Geo.  3  cap.  78,  sec.  86,  Imp.,  relieving  per- 
sons from  liability  for  fires  accidentally  started  by  them,  though, 
in  force  in  Ontario,  does  not  prevent  the  recovery  from  a  rail- 
way company  of  damages  for  fire  negligently  begun.  Though 
neither  the  statute  of  Geo.  III.  nor  the  parent  Act,  6  Anne  ch. 
3,  sub-sections  6  and  7,  of  which  it  is  an  extension,  appear  in  any 
of  the  schedules  of  vol.  3  of  the  Revised  Statutes  of  Ontario, 
1897,  it  appears  from  the  decision  in  Canada  Southern  R.W.  Co. 
v.  Phelps,  14  S.C.R.  132,  that  it  is  in  force  in  Ontario,  but  after 
some  discussion  pro  and  con,  in  MacCallum  v.  The  Grand 
Trunk  R.W.  Co.,  30  U.C.R.  122,  31  U.C.R.  527,  and  Jaffrey  v. 
Toronto,  Grey  and  Bruce  R.W.  Co.,  23  U.C.C.P.  553,  'it  was 
decided  in  Holmes  v.  Midland  R.W.  Co.,  35  U.C.R.  253,  and 
Canada  Southern  R.W.  Co.  v.  Phelps,  14  S.C.R.  132,  that  where 
negligence  on  the  part  of  the  railway  was  proved,  there  was  no 
accidental  fire,  and  consequently  that  the  statute  did  not  -relieve 
the  company  from  liability. 

7.  If  a  fire  is  the  result  of  a  railway  company's  negligence, 
in  the  absence  of  any  special  limitation  or  exemption,  it  is  liable 
for  all  property  burnt,  and  not  only  for  that  which  is  first  set 
alight,  even  though  the  fire  spreads  to  the  property  of  the  third 
person.  The  great  hardships  upon  railway  companies  of  such 
unlimited  liability  led  to  an  attempt  to  introduce  a  more  re- 
stricted rule,  and  Henry,  J.,  in  a  dissenting  judgment  after  an 
elaborate  review  of  the  authorities  in  England  and  America,  in 
Canada  Southern  R.W.  Co.  v.  Phelps,  14  S.C.R.  132,  contended 
for  a  less  sweeping  construction  of  the  law,  but  the  majority 
of  the  Court  took  a  different  view  and  held  that  the  railway 
company  was  liable  for  all  property  to  which  a  fire  caused  by  it 
spread  and  which  it  destroyed,  and  this  decision  was  followed 
in  Central  Vermont  R.W.  Co.  v.  Stanstead,  etc.,  Insurance  Co., 
Q.R.  5  Q.B.  224 :  see  particularly  the  remarks  of  Hall,  J.,  at  p. 
250 ;  but  as  already  stated,  a  plaintiff  could  not  recover  where, 
haviner  knowledge  of  the  fire,  he  failed  to  use  reasonable  efforts 
to  protect  his  property  from  it;  Pierce,  p.  435. 

8.  "Where  a  fire  results  in  the  destruction  of  land  or  fixtures 
upon  it,  the  action  though  for  a  tort,  can  only  be  brought  in 
the  province  in  which  the  cause  of  action  arose,  but  where  move- 
ables are  destroyed  the  action  can  be  brought  in  any  province. 

In  Campbell  v.  McGrrqor,  29  N.B.R.  644,  it  was  decided  that 
an  action  could  be  brought  in  New  Brunswick  for  an  injury  to 
land  by  fire  committed  in  the  Province  of  Quebec.    This  was, 
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stated  by  King,  J.,  in  that  ease  at  pp.  653  and  654 ;  but  while, 
such  is  the  general  rule  which  governs  torts  other  than  injury  to 
land,  it  was  decided  by  the  House  of  Lords  in  Companhia  de 
Mocambique  v.  British  South  Africa  Co.  (1892),  2  Q.B.  358, 
(1893),  A.C.  602,  that  this  rule  did  not  apply  to  injuries  to  real! 
estate,  and  consequently  in  Brereton  v.  Canadian  Pacific  R.W. 
Co.,  29  O.R.  57,  the  rule  above  suggested  was  laid  down  by 
Boyd,  C,  and  Campbell  v.  McGregor  was  not  followed  in  view 
of  the  later  decisions,  although  the  plaintiff  was  permitted  to 
continue  his  action  in  Ontario  for  furniture  destroyed  in  Mani- 
toba, provided  he  abandoned  his  claim  for  loss  of  his  house.  The 
distinction  between  damages  to  land  and  other  torts  committed 
out  of  the  province  was  clearly  drawn  in  Tytler  v.  Canadian 
Pacific  R.W.  Co.,  29  O.R.  654,  26  A.R.  67. 

9.  The  fact  that  the  danger  from  fire  was  considered  and 
allowed  for  when  the  railway  lands  were  taken  from  the  adjoin- 
ing owner,  does  not  deprive  him  of  his  right  to  recover  for 
actual  damages  for  loss  from  a  fire  subsequently  occurring. 

The  contrary  contention  has  been  but  rarely  raised  in  Can- 
ada, but  the  rule  as  here  stated  appears  to  have  been  almost 
universally  adopted  in  the  United  States:  Pierce  on  Railways, 
pp.  432  and  433 ;  Pierce  v.  Worcester,  etc.,  R.W.  Co.,  105  Mass. 
199;  and  this  rule  was  approved  by  Hall,  J.,  in  Central  Ver- 
mont R.W.  Co.  v.  Stanstead,  etc.,  Insurance  Co.,  Q.R.  5  Q.B. 
224. 

10.  The  question  of  the  origin  of  fire  or  of  negligence  on  the 
part  of  the  railway  company  must  not  be  the  result  of  mere  con- 
jecture or  opinion,  but  inferences  may  be  drawn  from  surround- 
ings, circumstances  or  previous  conduct,  which  will  establish 
liability. 

This  rule  is  necessarily  indefinite  and  is  stated  with  hestita- 
tion,  as  there  has  been  much  discussion  as  to  what  should  be 
admitted  as  evidence  of  the  cause  of  fire  or  of  negligence.  Mere 
conjecture  as  to  the  cause  of  the  fire  would  not  be  evidence  pro- 
per for  submission  to  a  jury :  Canada  Paint  Co.  v.  Trainor,  28 
S.C.R.  352;  The  Dominion  Cartridge  Co.  v.  Cairns,  ib.  361 ;  Eer- 
vin  v.  Canada  Colored  Cotton  Co.,  29  S.C.R.  478,  reversing 
Kervin  v.  Canada  Colored  Cotton  Co.,  28  O.R.  73,  25  A.R.  36 
and  opinionative  testimony  as  to  what  might  have  occurred 
under  given  circumstances  is  not  admissible  as  evidence :  Pea- 
cock v.  Cooper,  27  A.R.  128.  See,  however,  Tait  v.  C.  P.  R.  Co., 
6  Can.  Ry.  Cas.  417.  The  chief  difficulty  has  centred  around  the 
question    whether    evidence    may    be    given    of    other    fires 
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that  have  been  set  on  the  same  line  of  railway.  It  has 
been  decided  by  the  Privy  Council  in  Canada  Central  R.W.  Co. 
v.  MacLaren,  21  Canada  Law  Journal,  114,  that  evidence  is  ad- 
missible to  show  that  a  particular  engine  habitually  tnrew  more 
fire  than  the  other  locomotives  used  on  the  same  railway,  and 
this  may  perhaps  be  accepted  as  the  true  effect  of  this  decision 
notwithstanding  the  somewhat  general  remarks  dropped  by  some 
of  the  learned  judges  who  heard  the  case  in  the  Divisional 
Court  and  Court  of  Appeal,  32  U.C.C.P.  324,  and  8  A.E.  564. 
Where  counsel  for  the  railway  company  himself  elicited  the 
fact  that  other  fires  had  taken  place,  it  was  held  that  no  objec- 
tion could  afterwards  be  taken:  Campbell  v.  McGregor,  29  N. 
B.R.  644.  In  Piggot  v.  Eastern  Counties  R.W.  Co.,  3  C.B.  229, 
it  was  held  that  evidence  was  admissible  to  show  that  other 
engines  belonging  to  the  same  company  on  other  occasions  in 
passing  along  the  line,  threw  sparks  to  a  sufficient  distance  to 
reach  the  building  subsequently  burned,  but  the  decision  can- 
not be  quoted  as  authority  for  the  statement  that  proof  of 
other  fires  started  by  other  engines  is  evidence  of  negligence: 
Osier,  J.  A.,  in  Oatman  v.  Michigan  Central  R.W.  Co.,  1  O.L.R. 
145, 1  Can.  Ry.  Cas.  129,  at  p.  139,  quoting  Groom  v.  Great  West- 
ern R.W.  Co.,  8  Times  L.R.  253,  and  Earl  of  Shaftesbury  v. 
Great  Western  R.W.  Co.,  11  Times  L.R.  126  and  269  seems  to 
decide  that  evidence  may  be  given  to  show  the  greater  frequency 
of  fires  from  engines  having  a  diamond  stack  compared  with  those 
equipped  with  a  straight  stack.  These  cases  all  dealt  with  the 
admissibility  of  such  evidence ;  they  do  not,  of  course,  decide  as 
to  its  weight  with  a  jury  if  allowed  in  evidence.  But  evidence 
that  an  entirely  different  engine  threw  an  unusual  quantity  of 
sparks  cannot  be  admitted :  Hewitt  v.  Ontario,  Simcoe  and  Huron 
R.W  Co.,  11  U.C.R.  604,  and  in  the  United  States  it  has  been 
held  that  evidence  of  other  fires  is  not  admissible  to  prove; 
negligence :  Lake  Erie,  etc.,  R.W.  Co.  v.  Miller,  57  North  East- 
ern Reporter  596,  but  the  contrary  has  also  been  decided,  see 
Pierce  on  Railroads,  pp.  438  and  439.  It  is  submitted  that  evi- 
dence of  other  fires  should  be  carefully  scrutinized  before  be- 
ing admitted,  as  the  existence  of  a  grade  or  a  curve,  differences 
in  the  velocity  of  the  wind,  the  combustible  nature  of  material 
at  other  places,  differences  in  speed  or  in  the  weight  of  the 
train  load,  differences  in  the  quality  of  the  fuel  used,  the  man- 
agement of  different  engineers  or  firemen,  all  are  elements  in 
considering  the  cause  of  fires,  and  these  elements  must  vary 
greatly  on  each  occasion,  so  that  the  probability  of  the  same 
cause  or  combination  of  causes  contributing  to  the  occurrence 
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of  two  or  more  fires  is  often  extremely  remote.  Evidence  that 
changes  were  made  in  an  engine  after  a  fire  occurred  would 
probably  not  be  admissible :  Pudsey  v.  Dominion  Atlantic  R.W. 
Co.,  27  N.S.E.  498;  Cole  v.  Canadian  Pacific  R.W.  Co.,  19  P.R. 
104,  though  evidence  of  the  necessity  for  repairs  has  been 
admitted,  the  Court  of  Appeal  being  divided  on  the  subject,  as 
also  on  the  question  whether  other  fires  previously  thrown  by 
the  same  engine  should  be  admitted :  Canada  Central  li.W.  Co. 
v.  MacLaren,  8  A.R.  564. 

Effect  of  Acts  of  1903,  1906,  and  Amendments. 

Since  the  passing  of  the  statute  the  liabilities  of  a  railway 
company  are:  i        ,       I 

1.  Unnecessary  combustible  material  must  be  removed  from 
the  right  of  way. 

2.  Damages  must  be  paid  by  the  company  not  exceeding 
$5,000  for  fires  started  by  the  same  engine  on  the  same  occasion, 
whether  negligent  according  to  pre-existing  rules  of  law  or  not, 
subject  to  reduction  of  the  damages  by  the  amount  recovered  by 
the  owner  of  the  property  in  respect  of  existing  insurance. 

3.  Damages  are  recoverable  in  excess  of  $5,000  unless  the 
company  establishes  that  it  has  used  "modern  and  efficient 
appliances"  and  "has  not  otherwise  been  guilty  of  any  negli- 
gence."   See  Blue  v.  Red  Mountain  Ry.  Co.,  6  Can.  Ry.  Cas.  219. 

4.  The  company  has  an  insurable  interest  in  property  for 
whose  destruction  it  may  be  held  liable. 

In  Fraser  v.  Pere  Marquette  R.W.  Co.,  9  Can.  Ry.  Cas.  308,  it 
was  held  that  the  word  "crops"  in  the  section  as  it  stood  before 
the  amendment  of  1907  was  intended  to  include  any  crops 
growing  or  grown  on  the  lands  adjoining  the  railway  and  actu- 
ally situated  on  such  lands  when  destroyed  but  did  not  extend 
to  crops  grown  at  some  distance  from  the  railway  and  teamed 
to  and  placed  alongside  the  railway. 

In  Campbell  v.  Canadian  Pacific  R.W.  Co.,  9  Can.  Ry.  Cas. 
300,  a  Divisional  Court  held  that  standing  timber  was  included 
in  the  words  "land,  plantations,  etc.,"  in  the  old  section. 

Neither  of  the  cases  mentioned  will  have  any  general  applica- 
tion in  view  of  the  change  in  the  wording  above  noted. 
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Purchase  of  Railway  by  Person  without  Corporate  Power  to 

Operate. 

Non-corpor-       299.  If  any  railway,  or  any  section  of  any  railway,  is  sold 

ate  pur-  .    . 

chaser  to     under  the  provisions  01  any  deed  or  mortgage,  or  at  the  instance 

obtain 

authority  to  0f  the  holders  of  any  mortgage,  bonds,  or  debentures,  for  the 
payment  of  which  any  charge  has  been  created  thereon,  or 
under  any  other  lawful  proceeding,  and  is  purchased  by  any 
person  not  having  corporate  power  to  hold  and  operate  the  same, 
the  purchaser  shall  not  run  or  operate  such  railway  until 
authority  therefor  has  been  obtained  as  in  this  section  pro- 
vided. 

Application      2.  The  purchaser  shall  transmit  to  the  Minister  an  appli- 

to  Minister.  r  rr 

cation  in  writing  stating  the  fact  of  such  purchase,  describing 
the  termini  and  lines  of  route  of  the  railway  purchased,  specify- 
ing the  Special  Act  under  which  the  same  was  constructed  and 
operated,  and  requesting  authority  from  the  Minister  to  run 
and  operate  the  railway,  and  shall,  with  such  application,  trans- 
mit a  copy  of  any  writing  preliminary  to  the  conveyance  of  such 
railway,  made  as  evidence  of  such  sale,  and  also  a  duplicate  or 
authenticated  copy  of  the  deed  of  conveyance  of  such  railway, 
and  such  further  details  and  information  as  the  Minister  may 
require. 

Minister  3    xjp0n  anv  sucn  application,  the  Minister  may,  if  he  is 

authorize,  satisfied,  therewith,  grant  an  order  authorizing  the  purchaser 
to  run  and  operate  the  railway  purchased  until  the  end  of 
the  then  next  session  of  the  Parliament  of  Canada,  subject  to- 
such  terms  and  conditions  as  the  Minister  may  deem  expedient. 

Purchaser         4.  The  purchaser  shall  thereupon  be  authorized,  for  such 

thereupon  *  * 

tooperate1  Peri°^  0V^7  an&  subject  to  such  order,  to  operate  and  run  such 
railway,  railway,  and  to  take  and  receive  such  tolls  in  respect  of  traffic 
carried  thereon,  as  the  company  previously  owning  and  operat- 
ing the  same  was  authorized  to  take,  and  the  purchaser  shall 
also  be  subject  to  the  terms  and  conditions  of  the  Special  Act 
of  the  said  company,  in  so  far  as  the  same  can  be  made  applic- 
able. 
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5.  The  purchaser  shall  apply  to  the  Parliament  of  Canada  Application 

.  to  Parlla- 

at  the  next  following  session  thereof  after  the  granting  of  such  mem. 
order  by  the  Minister  for  an  Act  of  incorporation,  or  other  legis- 
lative authority,  to  hold,  operate  and  run  such  railway.     (As 
amended  6-7  Edw.  VII.,  cap.  38,  sec.  9.) 

6.  If  such  application  is  made  to  Parliament  and  is  unsuc- one  exten- 

-n  r-      •  t  i  8*0n  *110W- 

cessful,  the  Minister  may  extend  the  order  to  run  and  operate ed- 
such  railway  until  the  end  of  the  then  next  following  session 
of  Parliament,  and  no  longer. 

7.  If  during  such  extended  period  the  purchaser  does  not  closing  of 
obtain  such  Act  of  incorporation  or  other  legislative  authority, 

such  railway  shall  be  closed  or  otherwise  dealt  with  by  the 
Minister,  as  may  be  determined  by  the  Governor-in-Council. 
3  Edw.  VII.,  cap.  58,  see.  240. 

Same  as  section  240  in  the  Act  of  1903. 

The  Railway  Act,  in  common  with  almost  all  similar  legisla- 
tion, contemplates  the  construction  and  operation  of  railways 
exclusively  by  corporations,  and,  as  stated  in  Beg.  v.  Train,  3 
F.  &  F.  22,  the  legal  carrying  out  of  such  a  scheme  can  only  be 
effected  by  authority  of  Parliament.  This  principle  is  well 
explained  in  Abbott  on  Railways,  p.  1,  as  follows:  "In  other 
words,  the  legislative  authority  is  required  to  protect  railway 
companies  from  the  consequences  of  the  doing  of  that  which 
would  otherwise  amount  to  a  public  nuisance." 

The  consequence  is  that,  but  for  some  such  provisions  as 
those  contained  in  this  section,  no  one  but  a  company  having 
power  to  operate  the  railway  about  to  be  sold,  could  afford  to 
buy  it,  and  the  market  would  therefore  be  exceedingly  limited  if 
indeed  it  existed  at  all.  This  provision  obviates  the  difficulty 
by  creating  machinery  for  the  temporary  operation  of  the  rail- 
way, until  the  necessary  legislation  can  be  acquired.  An  in- 
stance of  a  railway  being  assigned  to  individuals  and  con- 
structed and  operated  by  them,  under  special  legislation  will 
be  found  in  Hamilton  v.  Covert,  16  U.C.C.P.  205. 

There  does  not  appear  to  be  any  right  to  foreclose  a  mort- 
gage upon  a  railway,  and  it  was  held  that  prior  to  46  Vic,  cap. 
24  (D.),  enacting  the  above  section,  there  was  no  right  to 
authorize  a  sale  of  it,  as  it  could  not  be  operated  apart  from 
its  charter,  and  it  would  be  contrary  to  public  policy  to  allow 
a  sale  when  it  would  amount  to  a  virtual  shutting  down  of  the 
enterprise:  Gait  v.  Erie  &  Niagara  R.W.  Co.,  14  Gr.  499,  and 
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see  Redfield  v.  Wichham,  13  A.C.  467.  The  latter  case,  however 
decided  that  this  seetion  authorizes  a  sale  either  under  a  mort- 
gage deed  or  under  execution,  but  the  Courts  of  one  province 
cannot  authorize  the  sale  of  a  railway  where  part  of  it  is  with- 
out the  jurisdiction :  Grey  v.  Manitoba,  &  North  Western  B.W 
Co.,  11  Man.  L.R.  42,  (1897),  A.C.  254.  In  Redfield  v.  Wick- 
ham,  supra,  at  p.  476,  Lord  Watson  says:  "They,  (the  sections 
originally  enacted),  do  not  suggest  that  according  to  the  policy 
of  Canadian  Law,  a  statutory  railway  undertaking  can  be  disin- 
tegrated by  piecemeal  sales  at  the  instance  of  judgment  creditors 
or  incumbrancers;  but  they  clearly  show  that  the  Dominion 
Parliament  has  recognized  the  rule  that  a  railway  or  section  of 
a  railway  may,  as  an  integer,  be  taken  in  execution  and  sold 
like  other  immeubles  in  ordinary  course  of  law." 

In  Central  Ontario  li-W.  Co.  v.  The  Trusts  &  Guarantee  Com- 
pany, Limited,  21  T.L.E,  732,  (1905)  A.C.  576,  4  Can.  Ry.  Cas. 
340,  it  was  held  by  the  Privy  Council,  that  a  railway  incorpor- 
ated by  provincial  legislation  and  which  has  since  been  declared 
to  be  a  "work  for  the  general  advantage  of  Canada,"  can  since 
the  passing  of  the  Act  46  Vic,  cap.  24,  sees.  14,  15  and  16  (D.) 
(the  original  of  the  above  section),  be.  validly  sold  as  a  going 
concern,  where  the  sale  is  under  a  mortgage  or  at  the  instance  of 
holders  of  bonds  secured  by  a  mortgage  on  the  railway,  made 
before  or  after  the  passing  of  that  Act  or  under  any  other  lawful 
proceeding. 

Railway   Constables. 

who  may  300.  (a)  Any  two  justices  of  the  peace,  or  a  stipendiary  or 
police  magistrate,  in  the  provinces  of  Ontario,  Nova  Scotia, 
New  Brunswick,  Manitoba,  British  Columbia,  or  Prince  Edward 
Island ; 

(b)  Any  judge  of  the  Court  of  King's  Bench,  or  of  the 
Superior  Court,  or  any  clerk  of  the  peace,  clerk  of  the  Crown, 
or  judge  of  the  sessions  of  the  peace,  in  the  province  of  Que- 
bec; 

(c)  In  the  province  of  Saskatchewan  or  Alberta,  any  judge 
of  the  Supreme  Court  of  the  Northwest  Territories,  pending 
the  abolition  of  the  said  Court  in  the  province,  and  thereafter 
any  judge  of  such  superior  court  as  may  be  established  by  the 
legislature  of  the  province  in  lieu  thereof; 
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(d)  Two  justices  of  the  peace,  in  the  Northwest  Territories ; 
and, 

(e)  Any  commissioner  of  a  parish  court  in  the  province  of 
New  Brunswick; 

within  whose  respective  jurisdictions  the  railway  runs,  may, 
on  the  application  of  the  company  or  any  clerk  or  agent  of  the 
company,  appoint  any  persons  recommended  for  that  purpose  by 
such  company,  clerk  or  agent,  to  act  as  constableson  and  along 
such  railway. 

2.  Every  person  so  appointed  shall  take  an  oath  or  make  a  oath  to  be 
solemn  declaration,  which  may  be  administered  by  any  judge  or 

other  official  authorized  to  make  the  appointment  or  to  admin- 
ister oaths,  in  the  form  or  to  the  effect  following,  that  is  to  say : — 

'I,  A.B.,  having  been  appointed  a  constable  to  act  upon  and  Form 
along  (here  name  the  railway),  under  the  provisions  of  the 
Railway  Act,  do  swear  that  I  will  well  and  truly  serve  our 
Sovereign  Lord  the  King  in  the  said  office  of  constable,  without 
favor  or  affection,  malice  or  ill-will ;  that  I  will,  to  the  best  of  my 
power,  cause  the  peace  to  be  kept,  and  prevent  all  offences 
against  the  peace;  and  that,  while  I  continue  to  hold  the  said 
office,  I  will,  to  the  best  of  my  skill  and  knowledge,  discharge  the 
duties  thereof  faithfully,  according  to  law.     So  help  me  God.' 

3.  Such  appointment  shall  be  made  in  writing  signed  by  the  ^pp^1" 
official  making  the  appointment,  and  the  fact  that  the  person  writing, 
appointed  thereby  has  taken  such  oath  or  declaration  shall  be 
endorsed  on  such  written  appointment  by  the  person  admin- 
istering such  oath  or  declaration.    3  Bdw.  VII.,  cap.  58,  sec.  241. 

301.  Every  constable   so   appointed,   who   has   taken  such  uSitfof*1 
oath  or  made  such  declaration,  may  act  as  a  constable  for  the oon8tftble- 
preservation  of  the  peace,  and  for  the  security  of  persons  and 
property  against  unlawful  acts, — 

(a)  on  such  railway,  and  on  any  of  the  works  belonging 
thereto ; 
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Powers  of 
constable. 


(&)  on  and  about  any  trains,  roads,  wharfs,  quays,  landing 
places,  warehouses,  lands  and  premises  belonging  to  such  com- 
pany, whether  the  same  are  in  the  county,  city,  town,  parish 
district  or  other  local  jurisdiction  within  which  he  was  ap- 
pointed, or  in  any  other  place  through  which  such  railway 
passes,  or  in  which  the  same  terminates,  or  through  or  to  which 
any  railway  passes  which  is  worked  or  leased  by  such  com- 
pany; and, 

(c)  in  all  places  not  more  than  a  quarter  of  a  mile  distant 
from  such  railway. 

2.  Every  such  constable  shall  have  all  such  powers,  protec- 
tion and  privileges  for  the  apprehending  of  offenders,  as  well 
by  night  as  by  day,  and  for  doing  all  things  for  the  prevention, 
discovery  and  prosecution  of  offences,  and  for  keeping  the 
peace,  as  any  constable  duly  appointed  has  within  his  constable- 
wick.    3  Edw.  VII.,  cap.  58,  sec.  241. 


Venue. 


302.  Any  such  constable  may  take  such  persons  as  are 
charged  with  any  offence  against  the  provisions  of  this  Act,  or 
any  of  the  Acts  or  by-laws  affecting  the  railway,  punishable  by 
summary  conviction,  before  any  justice  or  justices  appointed 
for  any  county,  city,  town,  parish,  district  or  other  local  juris- 
diction within  which  such  railway  passes. 

2.  Every  such  justice  may  deal  with  all  such  cases,  as 
though  the  offence  had  been  committed  and  the  persons  taken 
within  the  limits  of  his  jurisdiction.  3  Edw.  VII.,  cap.  58, 
sec.  -241.  ' 


who  may         303.   (a)   Any  county  court  judge,    or    stipendiary   police 

dismiss  .  _T  ~ 

constables,  magistrate,  in  either  of  the  provinces  of  Ontario,  mva  bcotia, 
New  Brunswick,  Manitoba,  British  Columbia  or  Prince  Edward 
Island ; 

(6)  Any  judge  of  the  Court  of  King's  Bench,  or  of  the 
Superior  Court,  or  judge  of  the  sessions  of  the  peace,  in  the 
province  of  Quebec ;  and, 


Sec-  304]  RAILWAY  CONSTABLES.  511 

(c)  In  the  province  of  Saskatchewan  or  Alberta,  any  judge 
of  the  Supreme  Court  of  the  Northwest  Territories,  pending 
the  abolition  of  that  Court  in  the  province,  and  thereafter  any 
judge  of  any  such  superior  court  as  may  be  established  by  the 
legislature  of  the  province  in  lieu  thereof; 

may  dismiss  any   such   constable  who  is    acting    within  their 
several  jurisdictions. 

2.  The  company,  or  any  clerk  or  agent  of  the  company, Idem- 
may  also  dismiss  any  such  constable  who  is  acting  on  such 
railway. 

3.  Upon  every    such    dismissal,  all    powers,    protection  and£°aseo8n0 
privileges,  which  belonged  to  any  such  person  by  reason  of  such 
appointment,  shall  wholly  cease. 

4.  No  person  so  dismissed  shall  be  again  appointed  or  aet^"°^e 
as  constable  for    such  railway,    without  the    consent  of    theed- 
authority  by  whom  he  was  dismissed.    3  Edw.  VII.,  cap.  58, 

see.  241. 

304.  The  company  shall  within  one  week  after  the  date  of  f^°l^ 
the  appointment  or  dismissal,  as  the  case  may  be,  of  any  such  Stff 
constable  appointed  at  the  instance  of  the  company,  cause  to 
be  recorded  in  the  office  of  the  clerk  of  the  peace  for  every 
county,   parish,  district,    or   other   local   jurisdiction  in  which 
any  such  constable  is  so  appointed, — 

(a)  such  appointment  or  a  certified  copy  thereof; 

(6)  the  name  and  designation  of  any  such  constable; 

(c)  the  date  of  his  appointment ; 

(d)  the  name  of  the  authority  making  such  appointment; 
and,  in  the  case  of  dismissal, 

(e)  the  fact  of  the  dismissal  of  any  such  constable ; 

(/)  the  date  of  any  such  dismissal ;  and, 

(g)  the  name  of  the  authority  making  such  dismissal.     3 
Edw.  VII.,  cap.  58,  sec.  241. 
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Book  to  be        305.  Such  clerk  of  the  peace  shall  keep  a  record  of  all  such 

peeaM0f  the  f acts  in  a  book  wnicn  sna11  be  °Pen  to  public  inspection,  and 
shall  be  entitled  to 'a  fee  of  fifty  cents  for  each  entry  of  appoint- 
ment or  dismissal,  and  twenty-five  cents  for  each  search  or 
inspection,  including  the  taking  of  extracts.  3  Edw.  VII., 
cap.  58,  sec.  241. 

With  the  addition  of  provisions  for  the  appointment  and 
dismissal  of  constables  in  the  new  provinces  of  Saskatchewan 
and  Alberta  these  sections  are  the  same  as  section  241  in  the 
Act  of  1903.  Sub-section  6  of  that  section  imposing  a  penalty 
for  neglect  of  duty  by  any  constable  is  now  to  be  found  in  sec- 
tion 418. 

It  is  worthy  of  remark  that  railway  constables  may  arrest 
offenders  on  the  railway  and  by  sub-section  3,  may  take  them 
before  any  Justice  of  the  Peace  in  any  jurisdiction  through 
which  the  railway  passes,  and  are  not  compelled  to  bring  them 
for  trial  only  before  magistrates  of  the  county  in  which  the 
offence  was  committed.  This  provision  applies  only  to  cases 
where  persons  are  arrested  and  taken  before  a  magistrate;  and 
so  where  a  person,  walking  on  a  railway  track  in  Toronto,  was 
summoned  to  appear  before  a  justice  for  the  County  of  York, 
who  convicted  him,  the  conviction  was  quashed :  Reg.  v.  Hughes, 
26  O.R.  486.  "Where  a  railway  constable  makes  an  arrest  and 
carries  on  a  prosecution,  there  must  be  evidence  to  connect  the 
railway  company  with  him  so  as  to  show  agency  or  ratification 
in  order  to  render  it  liable  in  an  action  for  malicious  prosecu- 
tion: Dennison  v.  Canadian  Pacific  R.W.  Co.,  3  Can.  Ry.  Cas, 
368.  Thomas  v.  Canadian  Pacific  R.W.  Co.,  6  Can.  Ry.  Cas. 
372.     Nazarino  v.  same,  11  O.W.R.   662. 

But  see  Lambert  v.  Great  Eastern  Ry.  Co.  (1909),  2  KB. 
776,  where  it  was  held  that  special  constables  appointed  under 
similar  statutory  provisions  to  the  foregoing  were  servants  of 
the  railway  company. 

Limitation.  306.  All  actions  or  suits  for  indemnity  for  any  damages  or 
injury  sustained  by  reason  of  the  construction  or  operation  of 
the  railway  shall  be  commenced  within  one  year  next  after 
the  time  when  such  supposed  damage  is  sustained,  or,  if  there 
is  continuation  of  damage,  within  one  year  next  after  the  do- 
ing or  committing  of  such  damage  ceases,  and  not  afterwards 
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2.  In  any  such  action  or  suit  the  defendants  may  plead  the  Heading* 
general  issue,  and  may  give  this  Act  and  the  Special  Act  and 
the  special  matter  in  evidence  at  the  trial,  and  may  prove  that 
the  said  damages  or  injury  alleged  were  done  in  pursuance  of 
and  by  the  authority  of  this  Act  or  of  the  Special  Act. 

Same  as  sub-section  1  of  section  242  in  the  Act  of  1903. 

Limitation  of  Actions.  This  section  comes  down  from  the 
earliest  consolidations  and  its  prototype  exists  in  special  char- 
ters conferred  prior  to  1851,  when  the  first  general  Railway  Act, 
14  &  15  Vic,  cap.  51,  was  passed.  In  the  consolidations  down 
to  R.S.C.  cap.  109,  sec.  27,  the  limitation  given  was  six  months, 
and  this  is  still  the  period  required  by  R.S.O.  1897,  cap.  207, 
sec-  42  (1),  for  provincial  railways;  but  by  51  Vic,  cap.  29, 
sec.  287,  it  was  extended  to  one  year,  in  the  case  of  Dominion 
railways. 

It  has  been  said  that  this  clause  is  unconstitutional  because 
limitations  and  pleading  are  matters  of  procedure,  and  there- 
fore for  the  provinces ;  but  so  far  its  constitutionality  has  been 
upheld:  Zimmer  v.  Grand  Trunk  R.W.  Co.,  19  A.R.  693; 
Levesque  v.  New  Brunswick  R.W.  Co.,  29  N.B.R.  588,  at  pp. 
604  and  613;  though  its  validity  was  doubted  by  some  of  the 
judges  in  McArthur  v.  Northern  Pacific  R.W.  Co.,  15  O.R. 
733,  17  ,"A.R.  86,  and  Anderson  v.  Canadian  Pacific  R.W.  Co., 
17  A.R.  480.  At  this  date,  however,  in  view  of  the  many  cases 
in  which  its  validity  has  been  assumed,  it  would  be  somewhat 
difficult  to  set  it  aside.  Some  doubts  have  arisen  upon  the 
meaning  of  the  words  ' '  damages  sustained  by  reason  of  the  rail- 
way," and  though  the  interpretation  of  the  section  has  been 
made  much  easier  by  the  present  statute  through  the  inser- 
tion of  the  words  "construction  or  operation"  in  line  two,  a 
review  of  the  cases  on  the  subject  will  be  useful.  Thus  in  the 
New- West  Territories  it  was  held  that  where  goods  lying  in 
a  railway  freight  shed  were  destroyed. by  fire,  such  loss  was  dun 
to  damage  done  by  reason  of  the  railway,  and  the  limitation  of 
six  months  applied:  Walters  v.  Canadian  Pacific  R.W.  Co.,  1 
Terr.  L.R.  88.  If,  however,  this  last  mentioned  action  is  to  be 
treated  as  one  based  upon  contract,  it  would  seem  to  be  some- 
what in  conflict  with  Anderson  v.  Canadian  Pacific  R.W.  Co., 
17  O.R.  747,  17  A.R.  480,  where  Rose,  J.,  at  the  trial  and  a 
Divisional  Court  held  in  an  action  for  passengers'  baggage, 
that  this  limitation  clause  does  not  .apply  to  actions  arising 
"out  of  contract  but  to  actions  for  damages  occasioned  by  the 
company  in  the  execution  of  the  powers  given  or  assumed  by 
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them  to  be  given  for  enabling  them  to  maintain  their  railway." 
This  judgment  was  affirmed  by  the  Court  of  Appeal  in  17  A.R. 
480,  but  no  extended  reasons  were  given,  and  the  only  reference 
to  the  point  is  to  the  effect  that .  Osier,  J.,  thought  that  the  sec- 
tion did  not  apply  to  an  action  of  contract.  Owing  to  the  vary- 
ing views  that  have  prevailed,  perhaps  the  best  explanation  of 
the  section  can  be  furnished  by  setting  out  chronologically  the 
chief  cases  in  which  the  point  has  been  discussed.  In  Roberts 
v.  .Great  Western  E.W.  Co.  (1857),  13  U.C.R.  615,  it  was 
decided  that  the  similar  limitation  clause  then  in  force  applied 
to  actions  for  damages  occasioned  in  the  exercise  of  the  powers 
given  to  the  company  .enabling  them  to  construct  and  maintain 
their  road,  but  not  to  claims  for  negligence  in  carrying  pas- 
sengers, that  being  a  description  of  business  that  any  individual 
might.be  engaged  in  without  requiring  legislative  sanction  for 
the  itaking  or  using  of  property  of  others  against  their  will. 
This  case  was  followed  and  discussed  in  Anderson  v.  Canadian 
Pacific  B.W.  Co.,  supra.  ,In  Follis  v.  The  Port  Hope,  etc.,  E.W. 
Go.  (1859),  9  U.C.C.P.  50,  an  action  for  trespass  committed  hy 
a  railway  during  and  as  part  of  its  construction  was, held  to  be 
within  the  limitation  clause;  as  was  also  an  action  for  the 
destruction  of  a  horse  ,by  running  over  it  in  Auger  v.  Ontario, 
Simcoe  &  Huron  R.W.  Co.  Q859),  ibid.,  p  164.  In  this  last 
mentioned  case  Richards,  J.,  at  page  169,  says:  "There  is  no 
doubt  the  Courts  have  held  repeatedly  that  the  limitation 
clauses  do  not  apply  where  the  companies  are  carrying  on  the 
business  of  common  carriers,  even  in  those  cases  where  they  are 
permitted  by  their  Act  of  incorporation  to  use  locomotives,  etc., 
for  the  conveyance  of  passengers  and  goods,  etc.,  and  to  charge 
for  such  conveyance,  but  the  liability  arises  in  those  cases  from 
the  breach  of  contract  ;arising  from  their  implied  undertaking 
to  carry  safely  and  to  take  proper  care  of  the  goods,  etc. 

"The  same  principle  does  not  apply  in  these  cases;  the  right 
of  the  plaintiff  does  not  rest  in  any  way  on  contract,  but  is 
strictly  an  action  of  tort  against  defendants  for  an  alleged 
wrong  done  by  them  in  exercising  the  powers  conferred  upon 
them  by  the  Act." 

See  also  thf  recent  case  of  Byckman  v.  Hamilton,  etc.,  B.W. 
Co.,  10  O.L.R.  419,  4  Can.  Ry.  Cas.  457,  where  all  the  cases  are 
discussed.  In  that  case  it  was  held  that  the  limitation  clause  did 
not  apply,  the  action  being  based  on  the  defendants'  breach  of 
their  common  law  duty  founded  on  their  undertaking  to  carry 
the  plaintiff  safely. 
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Where  the  action  was  for  damages  resulting  from  a  coHi- 
sion  with  plaintiff's  waggon,  the  negligence  alleged  being  a 
failure  to  give  the  proper  signals  and  also  a  defect  in  a  level 
crossing,  the  limitation  clause  was  applied:  Browne  v.  Brock- 
ville  &  Ottawa  B.W.  Co.  (1860),  20  U.C.R.  202.  Where  dam- 
age results  to  plaintiff  on  account  of  a  failure  to  erect  fences, 
the  limitation  applies:  Brown  v.  Grand  Trunk  B.W.  Co.  (1865), 
24  U.C.R.  3^0;  Levesque  v.  New  Brunswick  B.W.  Co.  (1889), 
29  N.B.R.  588.  Where  fire  was  set  by  a  locomotive  on  railway 
premises  and  the  negligence  charged  was  in  the  failure  to  keep 
it  off  an  adjoining  owner's  lot,  it  was  held  that  this  was  merely 
a  breach  of  duty  owed  by  one  landowner  to  another,  and  was 
quite  independent  of  any  user  of  the  railway,  and  the  limita- 
tion did  not  apply:  Prendergast  v.  Grand  Trunk  B.W.  Co. 
(1866),  25  U.C.R.  193;  but  where  the  action  was  for  negli- 
gently allowing  dry  wood  and  leaves  to  accumulate  on  the 
track,  a  contrary  view  was  taken,  and  an  action  brought  after 
the  statutory  period  was  held  to  be  barred :  McCallum  v.  Grand 
Trunk  B.W.  Co.  (1870),  30  U.C.R.  122;  (1871),  31  U.C.R.  527. 
The  Prendergast  Case  was  there  distinguished.  In  Tench  v. 
Great  Western  B.W.  Co.  (1872),  32  U.C.R.  452,  the  action  was 
for  a  libel  uttered  by  defendants'  general  manager  against  a 
conductor,  and  it  was  held  that  such  an  action  was  not  for 
damage  done  by  reason  of  the  railway.  This  decision  was 
reversed  m  1873  by  a  judgment  reported  in  33  U.C.R.  8,  but 
the  point  in  question  was  not  specifically  dealt  with,  and  a  dis- 
position of  it  was  unnecessary  owing  to  the  different  view  of 
the  cause  of  action  entertained  in  the  appeal.  Where  an  action 
was  brought  against  a  railway  company  because  its  contractor 
took  gravel  from  a  highway,  it  was  held  that  the  company  were 
liable  for  the  trespass,  and  that  the  limitation  clause  did  not 
aPPly,  the  wrong  complained  of  being  an  illegal  act  not  neces- 
sarily connected  with  the  construction  of  the  railway  more  than 
the  appropriation  of  any  other  property  to  their  use:  Town- 
ship of  Brock  v.  Toronto  and  Nipissing  B.W.  Co.  (1875),  37 
U.C.R.  372.  The  case  of  Follis  v.  Port  Hope,  etc.,  B.W.  Co., 
supra,  was  referred  to  and  distinguished.  Where  a  street  rail- 
way car  was  driven  so  rapidly  that  plaintiff,  in  jumping  to 
escape  it,  was  injured,  it  was  held  that  the  injuries  thus  sus- 
tained were  damages  done  by  reason  of  the  railway  and  the 
limitation  applied.  Moss,  C.  J.  O.,  and  Burton,  J.  A.,  thought 
that  they  were  bound  by  the  Auger  and  Browne  Cases,  supra, 
and  would  apparently  have  decided  differently  but  for  them, 
while  Patterson,  J.  A.,  felt  that  the  case  was  clearly  within  the 
section:  Kelly  v.  Ottawa  Street  B.W.  Co.  (1879),  3  A.R.  616. 
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The  case  of  Brock  v.  Toronto  and  Nipissing  B.W.  Co.,  eupra, 
was  followed  in  Beard  v.  Credit  Valley  B.W.  Go.  (1885),  9 
O.R.  616,  where  the  action  was  for  trespass  in  wrongfully  taking 
earth  off  plaintiff's  land. 

Injuries  to  machinery  which  the  railway  company  were  car- 
rying, due  to  careless  handling,  are  not  within  the  statute,  the 
claim  being  for  breach  of  contract :  Whitman  v.  Western  Coun- 
ties B.W.  Co.  (1884),  17  N.S.R.  405;  but  in  May  v.  Ontario  and 
Quebec  B.W.  Co.  (1885),  10  O.R.  70,  injuries  inflicted  upon  a 
workman  employed  by  a  railway  company  while  being  carried 
to  his  work,  were  held  to  be  within  the  section,  and  it  was  also 
decided  that  ' '  any  damage  done  through  negligence  upon  a  rail- 
way in  the  carriage  of  passengers  and  the  like,  is  damage  done 
by  reason  of  the  railway,"  provided  it  is  done  "in  the  course 
and  prosecution  of  their  business  as  a  railway  company  con- 
stituted in  pursuance  of"  the  authority  of  any  statute:  Wil- 
son, C.  J.,  at  p.  77.     Where  a  passenger  on  a  Credit  Valley 
Railway  car  was  killed  in  a  collision  with  a  Grand  Trunk  Rail- 
way engine,  it  was  decided  that  the  limitation  of  six  months 
then  prescribed  by  the  Railway  Act  prevailed  over  the  limita- 
tion of  twelve  months  prescribed  by  the  Fatal  Accidents  Act, 
R.S.O.  1877,  cap.  128,  sec.  5 :  Conger  v.  Grand  Trunk  B.W.  Co. 
(1887),  13  O.R.  160,  following  Cairns  v.  Water  Commissioners 
of  Ottawa  (1875),  25  U.C.C.P.  551.    Where  timber  was  cut  by 
a  railway  company  on  lands  adjoining  its  track,  in  pursuance') 
of  its  statutory  powers  in  that  behalf,  Mr.  Justice  Street  held 
that  the  resulting  cause  of  action  was  for-  damage  done  by  rea- 
son of  the  railway,  and  was  barred  after  the  statutory  period! 
had  expired:  McArthur  v.  The  Northern  and  Pacific  Junction 
B.W.  Co.   (1886),  15  O.R.  733.     This  decision  was  affirmed  on 
appeal  by  a  divided  Court:  (1890),  17  A.R.  86.    Then  follows 
the  case  of  Anderson  v.  Canadian  Pacific  B.W.  Co.  (1889),  17 
O.R.  747;   (1890),  17  A.R.  480,  already  discussed,  after  which 
the  next  decision,  which  may  be  considered  to  be  applicable  to 
all  the  provinces,  though  based  upon  the  law  of  Quebec,  is  North 
Shore  B.W.  Co.  v.  McWillie   (1890),  17  S.C.R.  511,  affirming 
McWillie  v.  North  Shore  B.W.  Co.  (1889),  M.L.R.  5  Q.B.  122, 
in  which  it  was  stated  by  Mr.  Justice  Gwynne,  though  not 
expressly   dealt  with  by  the  other   members  of  the  Supreme 
Court,  that  the  ' '  damage ' '  referred  to  in  the  clause  in  question 
has  no  reference  to  such  an  action,  which  was  for  damage  not 
occasioned  by  reason  of  the  railway,  but  by  reason  of  sparks 
being  suffered  to  escape  from  an  engine  running  upon  it  through 
the  default  and  neglect  of  the  company  whose  engine  caused  the 
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damage,  and  that  such  damage  is  "no  more  damage  sustained  by 
reason  of  the  railway  than  damage  to  goods  being  carried  upon 
the  railway  by  reason  of  negligence  in  the  manner  of  running  a 
train  is : "  see  page  515.  This  opinion  is  not  in  accord  with  the 
judgment  of  the  Court  in  the  McCallum  Case,  supra,  and  it  is 
doubtful  whether  it  can  be  accepted  as  authority  in  preference 
to  that  case  where  the  cause  of  action  arises  in  provinces  other 
than  Quebec,  unless  and  until  the  principle  is  reaffirmed  by  the 
Supreme  Court  in  some  cases  where  the  point  squarely  arises. 
The  wording  of  the  present  section  apparently  in  effect  over- 
rules this  Case. 

In  Zimmer  v.  Grand  Trunk  B.W.  Co.  (1892),  21  O.E.  628, 
Mr.  Justice  Robertson  decided  that  the  clause  as  embodied  in 
51  Vic,  cap.  29,  sec.  287,  applied  to  the  Grand  Trunk  Railway 
Company;  but,  though  his  judgment  was  affirmed  upon  other 
grounds  by  the  Court  of  Appeal  in  19  A.R.  693,  the  Court  de- 
cided, contrary  to  his  view,  that  where  the  cause  of  action  arose 
through  failure  to  repair  a  highway  bridge  over  defendants' 
railway,  which  it  was  the  latter 's  duty  to  maintain,  the  damage 
was  not  "sustained  by  reason  of  the  railway,"  and  that  the 
limitation  clause  did  not  apply.  Though  the  case  of  Conger  v. 
Grand  Trunk  B.W.  Co.,  supra,  was  cited  in  argument,  it  was 
also  held  in  the  Zimmer  Case,  without  referring  to  the  earlier 
decisions,  that  the  limitations  in  the  Railway  Act  are  inap- 
plicable to  cases  of  injuries  brought  under  Lord  Campbell's  Act 
or  the  Workmen's  Compensation  for  Injuries  Act,  and  that  in 
cases  of  conflict  the  latter  must  govern.  As  the  last  decision 
is  a  judgment  of  the  Court  of  Appeal,  while  that  in  the  Conger 
Case  was  delivered  by  single  Jud^e  (O'Connor,  J.),  upon  a 
demurrer,  the  latter  case  appears  to  be  in  effect  overruled.  Mr. 
Justice  Osier,  at  page  703  of  the  report  in  Zimmer  v.  Grand 
Trunk  B.W.  Co.,  quotes  the  remarks  of  Mr.  Justice  Gwynne  in 
North  Shore  B.W.  Co.  v.  McWillie,  already  referred  to,  with 
approval,  and  says:  "It  (the  accident)  happened  solely  by  rea- 
son of  a  part  of  the  municipal  highway  which  the  defendants 
were,  under  the  circumstances,  bound  to  keep  in  repair,  being 
negligently  allowed  by  them  to  be  out  of  repair,  and  can  with 
less  propriety  be  said  to  be  damage  sustained  by  reason  of  the 
railway  than  can  damage  caused  by  a  breach  of  their  statutory 
duty  as  carriers  of  goods." 

Levesque  v.  New  Brunswick  B.W.  Co.  (1889),  29  N.B.R.  588, 
has  been  already  referred  to,  and  the  last  Ontario  case  to  be 
mentioned  is  Eendrie  v.  Onderdonk   (1898),  34  Canada  L.J. 
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414,  in  which  it  was  decided  that  a  contractor  for  a  railway 
incorporated  by  the  Legislature  of  Ontario,  and  first  working 
under  the  Ontario  Railway  Act,  but  which  was  subsequently1 
declared  to  be  a  work  for  the  general  advantage  of  Canada 
was  as  much  entitled  to  the  benefit  of  the  shorter  limitation 
clause  of  the  Ontario  Act  as  the  railway  company  itself. 

In  Findlay  v.  Canadian  Pacific  B.W.  Co.,  2  Can.  Ry.  Cas. 
381 ;  it  was  held  that  the  limitation  applied  to  actions  founded, 
on  the  commission  of  acts,  not  to  those  based  on  the  omission 
of  duties  which  defendants  were  bound  to  perform  and  so, 
where  a  railway  ditch  was  left  unguarded,  Richardson,  J 
thought  that  the  section  would  not  apply. 

The  effect  of  the  changes  made  in  the  present  statute,  is  to 
limit  all  actions  based  upon  a  wrongful  construction  or  opera- 
tion of  the  railway,  but  not,  under  sub-section  3,  infra,  to  permit 
such  a  limitation  in  cases  of  contract,  nor  in  actions  based  upon  a 
breach  of  the  company's  duty  respecting  tolls. 

Pleading — Not  Guilty  by  Statute. 

This  is  a  convenient  plea  which,  while  now  seldom  seen,  may 
be  set  up  in  several  instances,  and  is  yet  frequently  used  by 
railways  where  the  action  is  a  simple  one  for  negligence  in  the 
exercise  of  their  statutory  powers. 

The  plea  itself  is  statutory  in  its  origin  and  very  old.  For 
instance  it  is  provided  by  7  Jac.  1,  ch.  5,  "that  if  any  action 
shall  be  brought  against  any  constable  for  any  matter  or  thing 
by  him  done  by  virtue  or  reason  of  his  office,  it  shall  be  law- 
ful for  him  to  plead  the  general  issue  and  to  give  such  special 
matter  in  evidence  to  the  jury  which  shall  try  the  cause,  which 
special  matter  being  pleaded  had  been  a  good  and  sufficient 
matter  in  law  to  have  discharged  the  defendant  of  trespass." 
See  Brown  v.  Shea,  5  U.C.R.  141. 

This  privilege  was  given  to  railways  in  Ontario  at  a  very 
early  period,  as,  for  instance,  in  the  London  and  Gore  Railroad 
Company's  Act,  4  Wm.  IV.,  ch.  29,  sec.  26,  passed  March  6th, 
1834,  where  the  right  to  plead  the  general  issue  and  plead  the 
special  Act  and  prove  the  special  matter  at  the  trial  was  con- 
ferred in  terms  very  similar  to  those  yet  used  in  51  Vie.,  ch. 
29,  sec.  287,  (Dom.)  and  R.S.O.  ch.  207,  sec.  42  (1). 

The  statute  can  only  be  pleaded  where  the  action  is  one  for 
damage  done  "by  reason  of  the  railway,"  and,  therefore,  would 
not  enable  the  latter  to  set  up  a  defence  to  an  action  brought 
for  breach  of  a  special  agreement  made  by  it  irrespective  of  the 
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statutory  powers  conferred  upon  it:  Pew  v.  The  Buffalo  and 
Lake  Huron  B.W.  Co.,  17  U.C.R.  282,  but  where  damage  was 
alleged  to  have  been  caused  by  reason  of  imperfect  fences  and 
cattle  guards,  this  was  held  to  constitute  "damage  done  by 
reason  of  the  railway,"  and  the  plea  was  upheld:  Levesque  v. 
New  Brunswick  B.W.  Co.,  29  N.B.R.  588,  at  p.  596. 

The  railway  company  may,  under  this  plea,  dispute  the 
plaintiff's  title  to  land  where  he  is  suing  for  damages  in  respect 
of  it,  but  in  the  absence  of  some  dispute  about  the  title,  it  does 
not  throw  the  onus  upon  the  plaintiff  of  proving  it:  Ball.  v. 
Grand  Trunk  B.W.  Co.,  16  U.C.C.P.  252. 

In  Toll  v.  Canadian  Pacific  B.W.  Co.,  8  Can.  Ry.  Cas.  291, 
it  was  held  that  a  plea  of  "not  guilty  by  statute"  did  not  put 
in  issue  the  right  of  the  plaintiff  to  sue  in  a  representative 
capacity. 

Negotiations  for  settlement  do  not  prevent  the  statute  being 
pleaded  as  a  bar  to  the  action :  Hewlett  v.  L.  C.  C,  24  T.L.R.  331. 

All  statutes  relied  upon  should  appear  in  the  margin: 
Edwards  v.  Hodges,  15  C.B.  477 ;  Van  Natter  v.  Buffalo,  etc., 
B.W.  Co.,  27  U.C.R.  581. 

If  a  railway  company  as  a  carrier  desired  to  plead  the  gen- 
eral issue,  it  would,  perhaps,  still  be  entitled  to  do  so,  but  it 
would  thereby  admit  the  receipt  of  the  goods  under  a  contract 
to  carry  safely,  and  the  plea  would  merely  operate  as  a  denial 
of  the  loss  by  the  railway  company's  negligence:  Webb  v  Page, 
6  Scott  N.R.  951 ;  Ehvell  v.  Grand  Junction  B.W.  Co.,  5  M.  & 
W.  669,  8  Dowl.  225 ;  Chitty  Pleading,  3rd  ed.,  378  and  685. 
Nor  can  such  a  plea  be  employed  in  an  action  for  specific  per- 
formance :  Peterborough  v.  Midland  B.W.  Co.,  12  P.R.  127.  Not 
could  it  be  pleaded  even  before  the  present  enactment,  where, 
as  is  usually  the  case,  a  railway  company  carries  goods  under  a 
special  contract :  ibid — but  under  this  plea,  it  is  open  to  a  rail- 
way company  to  give  evidence  of  contributory  negligence :  Doan 
v.  Michigan  Central  BW.  Co.,  17  A.R.  481 ;  Boivan  v.  Toronto 
B.W.  Co.,  29  S.C.R.  at  p.  721 ;  Levesque  v.  New  Brunswick  B.W. 
Co.,  29  N.B.R.  588,  at  p.  594. 

Formerly  particulars  were  ordered  under  the  authority  of 
Jennings  v.  Grand  Trunk  B.W.  Co-,  11  P.R.  300,  but  this  case 
is  now  overruled  by  Taylor  v.  Grand  Trunk  B.W.  Co.,  1  Can. 
Ry.  Cas.  523,  and  provided  the  plea  is  in  itself  proper,  the  var- 
ious denials  of  the  plaintiff's  right  to  recover,  on  which  the  rail- 
way company  relies,  need  not  be  set  forth  in  detail. 
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The  form  in  which  the  plea  is  now  raised  by  setting  out  the 
statutes  and  sections  relied  upon  was  introduced  in  England  by 
Rule  21,  T.T.  1853,  and  in  Ontario  by  Rule  21,  T.T.  1856.  In 
Ontario  the  rules  now  governing  the  point  are  rules  286,  287 
and  288.  Formerly  no  other  plea  could  be  joined  with  it: 
0  'Bonohoe  v.  Maguire,  1  P.R.  131 ;  Dale  v  Goon,  2  P.R.  160,  but 
by  the  Common  Law  Procedure  Act,  1856,  see.  156,  the  court 
was  empowered  to  grant  leave  to  set  up  several  pleas ;  this  rule 
being  continued  as  to  the  pleas  now  under  consideration,  down 
to  Rule  417,  of  1888,  but  this  proviso  does  not  appear  in  the  pre- 
sent Rule  286,  and  it  becomes  a  question  whether  the  old  prac- 
tice forbidding  the  joinder  of  any  other  plea  has  been  thereby 
renewed  or  whether  the  general  latitude  allowed  in  modern 
pleading  extends  to  this  case  so  that  other  pleas  may  now  be 
set  up  without  leave. 

3.  Nothing  in  this  section  shall  apply  to  any  action  brought 
against  the  company  upon  any  breach  of  contract,  express  or 
implied,  for  or  relating  to  the  carriage  of  any  traffic,  or  to  any 
action  against  the  company  for  damages  under  the  following 
provisions  of  this  Act,  respecting  tolls. 

This  subsection  was  new  in  the  Act  of  1903  and  set  at  rest 
some  questions  which  were  in  doubt  under  earlier  legislation  as 
to  whether  the  limitation  prescribed  by  it  applied  to  actions  based 
upon  contract. 

4.  No  inspection  had  under  this  Act,  and  nothing  in  this  Act 
contained,  and  nothing  done  or  ordered  or  omitted  to  be  done  or 
ordered,  under  or  by  virtue  of  the  provisions  of  this  Act,  shall 
relieve,  or  be  construed  to  relieve,  any  company  of  or  from  or  in 
any  wise  diminish  or  affect,  any  liability  or  responsibility  rest- 
ing upon  it,  under  the  laws  in  force  in  the  province  in  which 
such  liability  or  responsibility  arises,  either  towards  His  Majesty 
or  towards  any  person,  or  the  wife  or  husband,  parent  or  child, 
executor  or  administrator,  tutor  or  curator,  heir  or  personal 
representative,  of  any  person,  for  anything  done  or  omitted  to  be 
done  by  such  company,  or  for  any  wrongful  act,  neglect  or 
default,  misfeasance,  malfeasance,  or  nonfeasance,  of  such  com- 
pany.   3  Edw.  VII.,  cap.  58,  sec.  242. 

This  sub-section  appeared  as  a  separate  section  in  the  Act  ot 
1888,  under  the  heading ' '  Company  not  relieved  from  legal  liabil- 
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ity  by  inspection  or  anything  done  hereunder."  It  was  first 
enacted  in  20  Vict.,  cap.  12,  sec.  17,  being  part  of  "an  Act  for  the 
better  prevention  of  accidents  on  railways, ' '  and  in  Girouard  v. 
Canadian  Pacific  RW.  Co.,  (in  Quebec),  1  Can.  Ry.  Cas.  343,  it 
was  cited  in  support  of  a  judgment  requiring  greater  precautions 
at  highway  crossings  than  those  prescribed  by  the  Act.  See  notes 
to  section  274  on  "Signals  at  Common  Law."  It  was  also 
employed  in  Canadian  Pacific  B.W.  Co.  v.  Boy,  1  Can.  Ry.  Cas. 
196,  as  the  basis  for  an  argument  that,  despite  the  general  effect 
of  the  Railway  Act  in  other  provinces,  that  statute  had  not  the 
effect  of  repealing  or  altering  the  civil  law  in  force  in  Quebec, 
in  respect  to  fires  set  by  railways.  As  to  this  the  Lord  Chancellor 
says  at  p.  207,  "Section  288  is  more  plausibly  argued  to  have 
maintained  the  liability  of  the  company,  notwithstanding  the 
statutory  permission  to  use  the  railway,  but  if  one  looks  at  the 
heading  under  which  that  section  is  placed,  and  the  great  variety 
of  provisions  which  give  ample  materials  for  the  operation  of  that 
section,  it  would  be  straining  the  words  unduly  to  give  it  a  con- 
struction which  would  make  it  repugnant,  and  authorize  in  one 
part  of  the  statute  what  is  made  actionably  wrong  in  another.  It 
would  reduce  the  legislation  to  an  absurdity,  and  their  Lordships 
are  of  opinion  that  it  cannot  be  so  construed. ' ' 

While  the  section  may  have  been  exceedingly  valuable  in  its 
original  surroundings  in  an  Act  passed  for  the  prevention  of 
accidents,  its  value  in  a  general  railway  enactment,  which  pro- 
vides ample  penalties  and  civil  remedies  elsewhere,  for  breaches 
of  its  requirements,  is  not  apparent,  and  as  its  existence  has,  in 
the  only  two  cases  in  which  it  has  been  mentioned,  given  rise  to 
misconception,  it  is  a  question  whether  it  might  not  better  have 
been  left  out. 


Traffic. 
Nuisances 


PAETX. 

BY-LAWS,  RULES  AND  REGULATIONS. 

company  307.  The  company  may,  subject  to  the  provisions  and  re- 
strictions in  this  and  in  the  Special  Act  contained,  make  by-laws 
rules  or  regulations  respecting, — 

speed.  (a)  f-jjg  mo(je  by  whieh,  and  the  speed  at  which,  any  rolling 

stock  used  on  the  railway  is  to  be  moved ; 

tabils.  (°)  the  hours  of  the  arrival  and  departure  of  trains; 

Loads.  (c)  the  loading  and  unloading  of  cars,  and  the  weights  which 

they  are  respectively  to  carry; 

(d)  the  receipt  and  delivery  of  traffic; 

(e)  the  smoking  of  tobacco,  expectorating,  and  the  commis- 
sion of  any  nuisance  in  or  upon  trains,  stations,  or  other  premises 
occupied  by  the  company ; 

operation.  (jf)  the  travelling  upon,  or  the  using  or  working  of  the  rail- 
way; 

employee^        (&)  t"ie  employment  and  conduct  of  the  officers  and  employ- 
ees of  the  company;  and, 
mentge  W  the  due  management  of  the  affairs  of  the  company.   3  E. 

VII.,  e.  58,  s.  243. 

With  these  provisions  should  be  compared  the  power  con- 
ferred upon  directors  by  section  121,  ante,  to  pass  by-laws  for 
the  internal  management  of  the  company,  and  notes  to  that  sec- 
tion. 

The  above  enactment  is  in  effect  the  same  as  section  214  of 
the  Act  of  1888.  The  word  "traffic"  in  sub-section  (d.)  has 
been  substituted  for  ' '  goods  and  other  things  which  are  to  be 
conveyed  upon  such  carriages, ' '  and  is  now  wide  enough  to  in- 
clude passengers:  section  2,  (31).  The  word  "expectorat- 
ing" is  now  added  after  "tobacco"  in  clause  (e.).  Correspond- 
ing English  legislation  exists  in  3  and  4  Vict.,  cap.  99,  sees.  7, 
8  and  9,  and  in  8  Vict.,  cap.  20,  sections  108,  109,  110  and  111. 

The  effect  of  by-laws  of  this  character  upon  the  public  was 
considered  in  London   Ass'n   etc.,   v.   London  &  India  Docks 

(522) 
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(1892),  3  Ch.  242;  which  was  a  ease  where  by-laws  were  en- 
acted and  circulated  regulating  the  use  of  defendants'  docks 
without  obtaining  the  necessary  approval  required  by  statute. 
Plaintiffs  having  brought  an  action  to  declare  these  by-laws  il- 
legal, it  was  held  that,  as  they  could  show  no  special  damage 
to  themselves  as  individuals,  they  had  no  locus  standi;  as  such 
an  action  should  have  been  brought  by  the  Attorney-General  'as 
representing  the  public. 

It  was  held,  however,  that  as  the  by-laws  had  not  been  pro- 
perly approved  they  were  not  binding,  except  so  far  as  the  plain- 
tiffs or  other  customers  may  have  accepted  them.  At  p.  252, 
Lindley,  L.  J.,  says :  ' '  This  power  of  making  by-laws  is  something 
very  different  from  the  power  which  every  owner  of  property 
has  of  making  agreements  with  those  persons  who  may  desire 
to  use  it.  A  by-law  is  not  an  agreement,  but  a  law  binding  on 
all  persons  to  whom  it  applies,  whether  they  agree  to  be  bound 
by  it  or  not.  All  regulations  made  by  a  corporate  body  and  in- 
tended to  bind  not  only  themselves  and  their  officers  and  ser- 
vants, (,but  the  members  of  the  public  who  come  within  the  sphere 
of  their  operation,  may  be  properly  called  'by-laws'  whether 
they  be  valid  or  invalid  in  point  of  law ;  for  the  term  by-law  is 
not  restricted  to  that  which  is  valid  in  point  of  law."  This  was 
quoted  with  approval  in  Barraclough  v.  Brown  (1897),  A.C. 
615,  at  p.  624.  In  Kruse  v.  Johnston  (1898),  2  Q.B.  91,  at  p.  99, 
Lord  Eussell  draws  a  distinction  between  by-laws  passed  by  pub- 
lic representative  bodies  and  those  passed  by  "railway  compan- 
ies, dock  companies  or  other  like  companies,  which  carry  on  their 
business  for  their  own  profit  although  incidentally  for  the  ad- 
vantage of  the  public.  In  this  class  of  cases  it  is  right  that  the 
Courts  should  jealously  watch  the  exercise  of  these  powers  and 
guard  against  their  unnecessary  or  unreasonable  exercise  to  the 
public  disadvantage."  He  thinks  that  those  by-laws  passed  by 
local  governing  bodies  should  be  "benevolently"  interpreted; 
but  even  in  such  cases  if  they  were  partial,  unequal  or  mani- 
festly unjust,  disclosed  bad  faith,  or  involved  oppressive  or  gra- 
tuitous interference  with  the  rights  of  those  subject  to  them,  they 
would  be  deemed  to  be  unreasonable  and  ultra  vires,  but  other- 
wise effect  should  be  given  to  them,  even  though  in  the  opinion 
of  individual  judges,  they  went  further  than  was  prudent  or 
necessary.  But  by-laws  should  be  clear  and  definite  and  free 
from  ambiguity  and  should  not  make  unlawful,  things  which 
are  otherwise  innocent:  Scott  v.  Pilliner  (1904),  2  K.B.  855,  at 
p.  858 ;  see  Queen  v.  Levy,  30  O.R.  403. 

Where  a  navigation  company  was  empowered  to  make  by- 
laws for  the  good  government  of  the  company,  the  good  and  or- 
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derly  using  of  navigation  and  the  well-governing  of  the  boat- 
men, etc.,  carrying  goods,  this  was  construed  to  mean  only  that 
it  could  enact  by-laws  for  the  orderly  use  of  navigation  so  as  to 
best  secure  the  convenience  of  the  public  and  that  they  could 
not  make  rules  respecting  "the  regulation  of  moral  or  religious 
conduct,  which  are  left  to  the  general  law  of  the  land  and  to 
the  law  of  God;"  and  therefore,  they  could  not  enforce  a  "Sab- 
bath observance"  regulation  passed  by  them:  Colder  v.  Pilling 
14  M.  &  W.  76.  "Where  by-laws  are  authorized  for  the  pro- 
tection of  the  company,  as  in  the  case  in  England  of  by-laws 
imposing  penalties  for  non-payment  of  fare  and  production  of 
a  ticket,  the  company  must,  in  order  to  avail  itself  of  them,  keep 
strictly  within  their  provisions :  Jennings  v.  Great  Northern  B. 
W.  Co.,  L.K.  1  Q.B.  7,  and  if  a  by-law  requires  evidence  of  fraud, 
the  penalties  for  non-observance  of  it,  cannot  be  exacted  unless 
fraud  is  shown :  Dearden  v.  Townsend,  ib.,  10,  and  any  by-law 
enacted  in  terms  wider  than  those  authorized  by  the  statute  un- 
der which  it  is  passed,  will  be  invalid:  Dearden  v.  Townsend. 
So  also  must  all  conditions  precedent  to  the  enforcement  of  the 
penalties  be  proved :  Brown  v.  Great  Eastern  R.W.  Co.,  2  Q.B. 
D.  406,  and  see  Bentham  v.  Hoyle,  3  Q.B.D.  289. 

In  Saunders  v.  South-Eastern  R.W.  Co.,  5  Q.B.D.  456,  Cock- 
burn,  C.J.,  at  p.  459,  in  discussing  the  corresponding  clauses  of 
the  English  Act,  thought  that  they  had  reference  to  a  time  when 
railways  were  compelled  to  permit  the  use  of  their  lines  by 
locomotives  and  carriages  other  than  their  own  and  that  the  pro- 
visions for  regulating  the  rate  of  speed,  the  starting  and  stop- 
page of  trains,  the  receipt  and  delivery  of  goods,  the  loading 
and  unloading  of  cars,  and  the  weight  which  they  were  to  carry, 
and  the  travelling  upon  and  using  the  railway,  all  had  refer- 
ence to  the  use  of  the  line  by  others,  because,  as  regards  its  own 
rolling  stock,  trains  and  traffic  a  company  had  ample  power 
to  regulate  it  without  recourse  to  the  statute;  and  on  that  ac- 
count he  thought,  though  it  was  not  decided,  that  the  clause  cor- 
responding to  clause  (/)  above  had  no  reference  to  the  case 
of  persons  travelling  in  the  company's  own  carriages.  In  view 
of  other  decisions  noted  herein,  this  view,  though  perhaps  his- 
torically correct,  would  hardly  apply  to  railways  operating  un- 
der existing  conditions.  If  a  by-law  is  in  part  repugnant  to 
the  statute  under  which  it  was  passed,  the  whole  of  it  is  invalid: 
Dyson  v.  London,  etc.,  R.W.  Co.,  7  Q.B.D.  32,  and  see  Euffam 
v.  North  Staffordshire  R.W.  Co.  (1894),  2  Q.B.  821.  A  by-law 
passed  under  proper  legislative  authority  requiring  a  person  to 
deliver  up  a  ticket  or  pay  his  fare  and  imposing  a  penalty  for 
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disobedience  is  reasonable  and  if  a  person  who  got  a  ticket,  loses 
it  and  refuses  to  pay  Ms  fare  over  again  and  is  convicted,  the 
conviction  will  be  upheld:  Hanks  v.  Bridman  (1896),  1  Q.B. 
253;  Lowe  v.  Vulp  (1896),  1  Q.B.  256;  Hunt  v.  Green,  96  L.T. 
23,  21  Cox  C.C.  333.  Where  a  'statute  empowered  a  company  to 
pass  by-laws  prohibiting  a  nuisance  in  their  cars,  and  they  en- 
acted that  "no  person  shall  swear  or  use  offensive  or  obscene 
language  whilst  in  or  upon  any  carriage, ' '  the  by-law  was  upheld 
even  though  it  did  not  contain  any  such  additional  words  as  "so 
as  to  be  a  nuisance  or  annoyance  to  others. ' '  The  case  of  Strick- 
land v.  Hayes  (1896),  1  Q.B.  290,  dealing  with  the  same  subject 
was  discussed  and  distinguished:  Gent  el  v.  Bapps  (1902),  1  K.B. 
161.  No  by-law  will  be  open  to  the  objection  that  it  is  unrea- 
sonable if  it  is  in  the  very  terms  of  the  enabling  Act :  Queen  v. 
Petersky,  4  B.C.R.  385. 

As  to  the  liability  of  railway  companies  for  damages  arising 
from  the  breach  of  its  rules  and  regulations  the  following  cases 
are  of  interest : 

Where  an  employee  brought  an  action  against  the  company 
for  damages  resulting  from  a  breach  of  a  statutory  duty,  it  was 
shown  that  the  plaintiff  had  been  guilty  of  contributory  negli- 
gence by  disobedience  of  the  rule.s  and  regulations  of  the  com- 
pany. Deyo  v.  Kingston  &  Pembroke  B.W.  Co.,  8  O.L.R.  '588; 
Fawcett  v.  Canadian  Pacific  B.W.  Co.,  32  S.C.R.  721. 

But  as  to  the  liability  of  the  company  for  damages  arising 
from  the  neglect  of  a  fellow-employee  in  the  Province  of  Quebec : 
see  Begina  v.  Grenier,  30  S.C.R.  42,  2  Can.  Ry.  Cas.  409 ;  followed 
in  Grand  Trunk  B.W.  Co.  v.  Miller,  34  S.C.R.  45,  3  Can.  Ry. 
Cas.  147. 

Under  the  rules  of  the  Grand  Trunk  R.W.  Co.  "Conductors 
and  engineers  will  be  held  responsible  for  violation  of  any  of 
the  rules  governing  their  trains,  and  they  must  take  every  pre- 
caution for  the  |  protection  of  their  trains,  even  if  not  provided 
for  in  their  rules."  "Bnginemen  must  obey  a  conductor's  order 
as  to  starting  their  trains  unless  such  order  involves  a  violation 
of  the  rules,  or  endangers  the  train's  safety."  "Engineers  are 
forbidden  to  leave  the  engine  except  in  cases  of  necessity."  "A 
train  must  not  pass  from  double  to  single  track  until  it  is  ascer- 
tained that  all  trains  due  which  have  a  right  of  way  have 
arrived  or  left. ' ' 

The  plaintiff  was  engineer  on  train  about  to  pass  from  double 
to  single  track ;  he  asked  the  conductor  if  it  was  all  right  to  go, 
and  receiving  from  him  the  usual  signal  to  start  he  proceeded 
about  two  miles,  where  his  train  collided  with  another  and  he 
was  injured.    It  was  held  that  he  was  not  obliged  to  examine 
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the  register  and  ascertain  for  himself  if  the  regular  train  had 
passed,  that  duty  being  imposed  by  the  rules  on  the  conductor 
alone;  that  he  was  bound  to  obey  the  conductor's  order  to  start 
the  train,  and  was  therefore  not  guilty  of  contributory  negli- 
gence. Grand  Trunk  B.W.  Co.  v.  Miller,  32  S.C.B.  454,  2  Can 
Ry.  Cas.  350. 

A  railway  company  is  liable  to  the  public  for  damages  occa- 
sioned by  disobedience  of  its  rules  and  regulations  by  its  employ- 
ees. Canadian  Pacific  B.W.  Co.  v.  Lawson,  Cassels  Digest  (2nd 
Ed.)  729. 

maybif  308.  The  company  may,    for    the    better    enforcing   of  the 

prescribed.  0kservance  0f  any  such  by-law,  rule  or  regulation,  thereby  pre- 
scribe a  penalty  not  exceeding  forty  dollars  for  any  violation 
thereof.    3  E.  VII.,  c.  58,  s.  244. 

By  section  431,  sub-section  1,  where  any  penalty  is  one  hun- 
dred dollars  or  less  it  may  be  recovered  on  summary  conviction 
before  a  Justice  of  the  Peace.  This  is  similar  to  the  English 
legislation,  8  Vict.,  cap.  20,  sec.  145 ;  and  under  it,  the  case  of 
London,  etc.,  B.W.  Co.  v.  [Watson,  4  C.P.D.  118,  decided  that 
such  penalties  must  be  reeoyered  in  the  manner  pointed  out 
in  the  Act,  and  not  by  action  in  the  County  Court,  see  also  Beg. 
v.  Paget,  8  Q.B.D.  151. 

to  be  in  309.  All  by-laws,  rules  and  regulations,  whether  made  by 

under  com-  the  directors  or  the  company,  shall  be  reduced  to  writing,  be 

mon  seal.  r       j  t 

signed  by  the  chairman  or  person  presiding  at  the  meeting  at 
which  they  are  adopted,  have  affixed  thereto  the  common  seal  of 
the  company,  and  be  kept  in  the  office  of  the  company.  3  E. 
VII.,  e.  58,  s.  245. 

Under  R.S.M.  cap.  100,  sec.  336,  a  similar  provision  of  the 
Municipal  Act  was  held  to  be  imperative  and  an  instrument 
not  sealed  or  signed  as  provided  by  statute  would  not  be  a  by- 
law: Be  Municipality  of  Whitewater,  14  Man.  L.R.  153. 

Approved  310.  AH  such  by-laws,  rules  and  regulations,  except  such  as 

norGinVer"    relate  to  tolls  and  such  as  are  of  a  private  or  domestic  nature 
council.     aild  do  not  affeet  the  publjc  generally,  shall  be  submitted  to  the 

Governor  in  Council  for  approval. 

report.'0  2-  The  Board  sha11  make  a  report  to  the  Governor  in  Council 

upon  such  by-laws,  rules  and  regulations,  and  the  Governor  in 
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Council  may  thereupon  sanction  such  by-laws,  rules  and  regu- 
lations or  any  of  them,  or  any  part  thereof,  and  may,  from  time 
to  time,  rescind  the  sanction  thereof,  or  of  any  part  thereof. 

3.  No  such  by-law,  rule  or  regulation  shall  have  any  force  or  without' 
effect  without  such  sanction.    3  E.  VII.,  c.  58,  s.  246.  sanction. 

This  requirement  is  also  no  doubt  essential,  see  Village  of 
Pointe  Gatineau  v  Hanson,  Q.R.  10  K.B.  346.  Fralick  v.  G.  T. 
B.  Co.,  43  S.C.R.  494. 

311.  Such  by-laws,  rules  and  regulations  when  so  approved  Binding, 
shall  be  binding  upon,  and  shall  be  observed  by  all  persons,  and  prove(fp" 
shall  be  sufficient  to  justify  all  persons  acting  thereunder.    3  B.  persons. 
VII,  c.  58,  s.  248. 

312.  A  printed  copy  of  so  much  of  any  by-law,  rule  or  regu-  Printed 

COPT  to  be 

lation,  as  affects  any  person,  other  than  the  shareholders,  or  the  posted  up. 
officers  or  employees  of  the  company,  shall  be  openly  affixed,  and 
kept  affixed,  to  a  conspicuous  part  of  every  station  belonging  to 
the  company,  so  as  to  give  public  notice  thereof  to  the  persons 
interested  therein  or  affected  thereby. 

2.  A  printed  copy  of  so  much  of  any  by-law,  rule  or  regu- copy  to 

•  every  Mfi- 

lation  as  relates  to  the  conduct  of  or  affects  the  officers  or  em-cemnd 

i  «  employee 

ployees  of  the  company,  shall  be  given  to  every  officer  and  em- affected, 
ployee  of  the  company  thereby  affected. 

3.  In  the  province  of  Quebec  every  such  notice,  by-law,  rule  'n  Quebec 
and  regulation  shall  be  published  both  in  the  English  andlai>suage«. 
French  languages.    3  E.  VII.,  c.  58,  s.  247. 

In  order  to  convict  any  one  guilty  of  a  breach  of  the  by- 
law, it  would  no  doubt  only) be  necessary  to  prove  publication 
of  the  by-law  at  such  places  and  in  such  manner,  conformably 
with  the  statute,  as  would  affect  the 'person  accused  with  notice 
of  it:  Motterman  v.  Eastern  Counties  B.W.  Co.,  7  C.B.N.S.  58. 

313.  If  the  violation  or  non-observance  of  any  by-law,  rule  company 
or  regulation,  is  attended  with  danger  or  annoyance  to  the  enforce, 
public,  or  hindrance  to  the  company  in  the  lawful  use  of  the 
railway,  the  company  may  summarily  interfere,  using  reason- 
able force,  if  necessary,  to  prevent  such  violation,  or  to  enforce 
observance,  without  prejudice  to  any  penalty  incurred  in  respect 
thereof.    3  E.  VII.,  c.  58,  s.  249. 
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Tolls. 
By-laws. 


[Sec.  314 


Tariffs  ol 
tolls. 


Local  or 
general. 


314.  The  company  or  the  directors  of  the  company,  by  by- 
law, or  any  officer  of  the  company  thereunto  authorized  by  by- 
law of  the  company  or  directors,  may  from  time  to  time  prepare 
and  issue  tariffs  of  the  tolls  to  be  charged  in  respect  of  the 
railway  owned  or  operated  by  the  company,  and  may  specify 
the  persons  to  whom,  the  place  where  and  the  manner  in  which, 
such  tolls  shall  be  paid. 

2.  The  tolls  may  be  either  for  the  whole  or  for  any  parti- 
cular portion  of  the  railway. 


Approval.         3.  All  such  by-laws  shall  be  submitted  to  and  approved  by 
the  Board. 

changes.  4.   The  Board  may  approve  such  by-laws  in  whole  or  in 

part,  or  change,  alter  or  vary  any  of  the  provisions  therein. 


Unautho- 
rized tolls. 


Publication 

of  tariffs. 


5.  No  tolls  shall  be  charged  by  the  company  or  by  any 
person  in  respect  of  a  railway  or  any  traffic  thereon  until  a 
by-law  authorizing  the  preparation  and  issue  of  tariffs  of  such 
tolls  has  been  approved  by  the  Board,  nor,  unless  otherwise 
authorized  by  this  Act,  until  a  tariff  of  such  tolls  has  been  filed 
with,  and,  where  such  approval  is  required  under  this  Act, 
approved  by,  the  Board;  nor  shall  any  tolls  he  charged  under 
any  tariff  or  portion  thereof  disallowed  by  the  Board;  nor  shall 
the  company  charge,  levy  or  collect  any  toll  or  money  for  any 
service  as  a  common  carrier  except  under  the  provisions  of  this 
Act. 

6.  The  Board  may,  with  respect  to  any  tariff  of  tolls,  other 
than  the  passenger  and  freight  tariffs  in  this  Act  hereinafter 
mentioned,  make  regulations  fixing  and  determining  the  time 
when,  the  places  where,  and  the  manner  in  which,  such  tariffs 
shall  be  filed,  published  and  kept  open  for  public  inspection." 
(As  amended,  7-8  Edw.  VII.,  cap.  61,  sec.  11.) 
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A  definition  of  the  word  "Toll"  will  be  found  in  7  &  8 
Edw.  VII.,  cap.  61,  section  9,  which  repeals  sub-section  30  of 
section  2,  ante. 

Section  314  of  the  Railway  Act  was  repealed  and  this  sec- 
tion substituted.  7  &  8  Edw.  VII.  (1908),  cap.  61,  sec.  11, 
corresponds  to  section  251  (1903). 

In  sub-section  1,  "tariffs  for  traffic  to  be  carried  in  vessels" 
has  been  omitted.  Sub-section  2  reproduces  the  first  and  part 
of  the  second  line  of  former  section  252  (1903).  The  portion 
in  italics  in  sub-section  5  is  new,  so  also  in  sub-section  6. 

Sub-section  5  corresponds  to  a  similar  provision  in  section 
227  (1888).  "Where  the  tolls  had  not  been  approved  as  required 
by  the  former  section  227,  a  passenger  was  held  not  entitled  to 
recover  back  money  paid  by  him  under  a  mistake  of  fact, 
where  it  was  such  as  in  equity  and  good  conscience  he  ought  to 
have  paid.  Lees  v.  Ottawa  &  New  York  R.W.  Co.  (1900),  31 
O.E.  567. 

This  case  was  followed  in  Grand  Lodge  Knights  of  Pythias 
v.  Great  Northern  R.W.  Co.,  7  Can.  Ry.  Cas.  263  where  a  re- 
duced excursion  rate  was  agreed  to  be  given  but  afterwards 
the  full  fare  was  charged,  it  was  held,  notwithstanding  the 
absence  of  approval  under  section  331,  that  the  amount  over- 
paid could  be  recovered  back.  See  Scott  v.  Midland  Ry.  Co., 
33  U.C.R.  580.  The  Board  has  no  jurisdiction  to  enforce  any 
special  rates  other  than  those  in  the  authorized  tariff ;  relief  (if 
any)  must  be  sought  in  the  ordinary  courts,  4th  Ann.  Rep.  239. 

Discrimination. 

"Unless  otherwise  ordered  by  this  Act"  in  sub-section  5, 
refers  as  to  passenger  tariffs  to  section  341(&).  Such  approval 
is  not  required  in  the  case  of  special  freight  and  competitive 
tariffs  specified  in  sections  328  and  329. 

The  provisions  requiring  special  tariffs  are  not  inconsistent 
with  a  limitation  imposed  by  the  special  act  incorporating  the 
Grand  Trunk  Ry.  Co.  16  Vic,  cap.  37,  sec.  3,  that  the  fare  for 
third  class  passengers  shall  not  exceed  one  penny  per  mile 
travelled,  Robertson  v.  Grand  Trunk  R.W.  Co.,  6  Can.  Ry. 
Cas.  494,  affirmed  in  Supreme  Court,  7  Can.  Ry.  Cas.  267, 
39  S.C.R.  506,  and  by  the  Judicial  Committee  P.C.,  25  T.L.R. 
342  (1909)  A.C.  325,  9  Can.  Ry.  Cas.  149. 

The  company  must  collect  the  tolls  prescribed  by  its  tariffs 
under  the  penalties  prescribed  by  section  398.  The  Supreme 
Court  of  the  United  States  has  held  that  this  must  be  done 
even  though  the  agent  of  the  company  has  quoted  to  the  ship- 
per a  different  rate  in  good  faith,  upon  which  the  shipper  has 

34— R.L. 
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acted.  Texas  Pacific  Railway  Co.  v.  Mugg,  202  U.S.  242.  But 
see  Urquhart  v.  Canadian  Pacific  B.W.  Co.,  11  West  L.  Eep. 
425,  where  it  was  held  that  when  an  agent  of  a  Ey.  Company 
made  a  mistake  between  32%  and  58  cents  per  hundred  the 
shipper  was  entitled  to  damages  as  against  the  Company 
Texas,  etc.,  By.  Co.  v.  Mugg  supra  is  discussed  and  distinguished. 

Demurrage  charges  are  included  within  the  word  "tolls" 
as  used  in  the  Railway  Act,  and  are  subject  to  control  by  the 
Board.  Duthie  v.  Grand  Trunk  By.  Co.,  4  Can.  Ry.  Cas.,  at 
p.  321. 

Tariffs  of  tolls  (in  the  absence  of  indication  to  the  con- 
trary) cover  only  traffic  originating  at  and  for  delivery  upon 
its  own  tracks  and  connecting  sidings  within  its  own  terminals 
and  do  not  include  traffic  originating  at,  for  delivery  at,  or 
near  the  same  places  upon  the  lines  of  another  carrier.  Inter- 
switching  Bates  Case,  Canadian  Manufacturers'  Association  v. 
Canadian  Freight  Association,  7  Can.  Ry.  Cas.  302. 

Railway  companies  holding  themselves  out  as  carriers  of 
perishable  freight  must  provide  the  necessary  refrigerator  cars 
for  transporting  that  traffic.  It  is  the  duty  of  the  carrier  to 
publish  and  file  with  the  commission  and  observe  its  refriger- 
ation charges  and  the  commission  may  inquire  into  the  reason- 
ableness of  such  charges  as  of  any  other  charges  for  the  trans- 
portation of  traffic.  Michigan  Car  Line  Case,  11  I.C.C.  Rep. 
129. 

Equality. 
Toils  to  be        315.  All  such  tolls  shall  always,  under  substantially  similar 

charged 

equally,  circumstances  and  conditions,  in  respect  of  all  traffic  of  the 
same  description,  and  carried  in  or  upon  the  like  kind  of  cars, 
passing  over  the  same  portion  of  the  line  of  railway,  be  charged 
equally  to  all  persons  and  at  the  same  rate,  whether  by  weight, 
mileage  or  otherwise. 

motion.  2-  ^°  reduction  or  advance  in  any  such  tolls  shall  be  made, 
either  directly  or  indirectly,  in  favor  of  or  against  any  parti- 
cular person  or  company  travelling  upon  or  using  the  rail- 
way. 

roils  may  3.  The  tolls  for  larger  quantities,  greater  numbers,  or 
tiomteiy  longer  distances  may  be  proportionately  less  than  the  tolls  for 
tain  oQa3«.  smaller  quantities  or  numbers,  or  shorter  distances,  if  such  tolls 
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are,  under  substantially  similar  circumstances,  charged  equally 
to  all  persons. 

4.  No  toll  shall  be  charged  which  unjustly  discriminates  Localities 
between  different  localities. 

5.  The  Board  shall  not  approve  or  allow  any  toll,  which  for  Duty  of 

Board. 

the  like  description  of  goods,  or  for  passengers  carried  under 
substantially  similar  circumstances  and  condition  in  the  same 
direction  over  the  same  line,  is  greater  for  a  shorter  than  for 
a  longer  distance,  within  which  such  shorter  distance  is  in- 
cluded, unless  the  Board  is  satisfied  that  owing  to  competition, 
it  is  expedient  to  allow  such  toll. 

6.  The  Board  may  declare  that  any  places  are  competitive  ^™^i,"ts 
points  within  the  meaning  of  this  Act.    3  B.  VII.,  c.  58,  s.  252. 

This  section,  sub-sections  1  and  2, .  is  based  upon  the 
"equality  clause,"  section  90,  of  the  English  Railway  Clauses 
Consolidation  Act,  1845,  8  Vic,  cap.  20. 

Sub-sections  1  and  2,  the  first  three  sub-sections  of  former 
section  252  (1903)  with  some  transposition  in  the  first  sub- 
section, are  here  reproduced  except  the  opening  clause  of  sub- 
section one  which  forms  part  of  section  314. 

Sub-section  4  of  section  252  (1903)  is  now  section  316. 

''Substantially  similar  circumstances  and  conditions.*'  This 
phrase  has  been  adopted  instead  of  "same  conditions"  in  the 
English  Act.  The  corresponding  section  (2)  of  the  Act  to 
Regulate  Commerce,  1887,  Chap.  104,  24  U.S.  Statutes  at  Large, 
379,  I.C.  Act,  is  as  follows  :— 

''That  if  any  common  carrier  subject  to  the  provisions  of 
this  Act  shall,  directly  or  indirectly,  by  any  special  rate,  re- 
bate, drawback,  or  other  device,  charge,  demand,  collect,  or 
receive  from  any  person  or  persons  a  greater  or  less  compensa- 
tion for  any  service  rendered,  or  to  be  rendered  in  the  trans- 
portation of  passengers  or  property,  subject  to  the  provisions 
of  this  Act,  than  it  charges,  demands,  collects,  or  receives,  from 
any  other  person  or  persons  for  doing  for  him  or  them  a  like 
and  contemporaneous  service  in  the  transportation  of  a  like 
•kind  of  traffic  under  substantially  similar  circumstances  and 
conditions,  such  common  carrier  shall  be  deemed  guilty  of 
unjust  discrimination,  which  is  hereby  prohibited  and  declared 
to  be  unlawful."      The    Interstate    Commerce    Act    has    been 
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amended  as  follows: — 1899,  chap.  382,  25  Statutes  at  Large 
855,  1891,  chap.  128,  26  ibid;  734;  1895,  chap.  61,  28  ibid; 
643;  1906,  chap.  3591,  34  Hid;  584;  1908,  chap.  143,  35  ibid; 
60. 

"Our  Act"  (section  252  now  section  315)  "leaves 
it  open  to  consider  in  reference  to  the  making  of  charges  all 
circumstances  and  conditions  that  appear  applicable,  whether 
directly  relating  to  the  carriage  or  service  given  by  the  railway 
company  or  not."  Brant  Milling  Co.  v.  Grand  Trunk  By.  Co., 
4  Can.  Ry.  Cas.  259.  In  that  case  the  continuance  of  an  allow- 
ance made  by  the  railway  company  to  the  owner  of  a  mill  for 
the  cost  of  cartage  of  flour  shipped  from  his  mill  by  the  com- 
pany's railway  was  refused.  See  also  Manufacturers  Coal 
Bates  Case,  3  Can.  Ry.  Cas.  438.  In  Crow's  Nest  Pass  Coal  Co. 
v.  Canadian  Pacific  By.  Co.,  8  Can.  Ry.  Cas.  33  for  valuable 
consideration  a  reduced  rate  of  6-10  ordinary  tariff  was  agreed 
to  be  given  to  one  coal  company.  Held  to  be  unjust  dis- 
crimination against  other  persons  and  corporations  in  the  same 
district. 

In  Holwell  Iron  Co.  v.  Midland  By.  Co.,  25  T.L.B.  158, 
13  Ry.  and  Canal  Tr.  Cas.  244,  inequality  of  rates  was  held  to 
be  explained  by  a  fair  and  honest  bargain  the  consideration  for 
which  had  been  enjoyed  by  and  paid  to  the  railway  company. 

The  Board  has  held  that  branch  line  freight  /rates  may  be 
on  a  higher  basis  than  main  line  freight  rates  so  long  as  the 
rates  are  not  unreasonably  or  disproportionately  higher. 
Almonte  Knitting  Co.  v.  Canadian  Pacific  &  Michigan  Central 
By.  Cos.,  3  Can.  Ry.  Cas.  441,  Canadian  Portland  Cement  Co. 
v.  Grand  Trunk  and  Bay  of  Quinte  By.  Cos.,  9  Can.  Ry.  Cas. 
209. 

Higher  rates  may  be  charged  from  a  point  on  a  branch  line 
for  a  shorter  distance  than  from  points  on  the  main  line  to  the 
same  point  without  unjust  discrimination,  and  although  group 
rates  of  necessity  result  in  a  certain  amount  of  discrimination 
so  long  as  such  discrimination  is  not  undue  it  is  not  unreason- 
able. Malkin  &  Co.  v.  Grand  Trunk  By.  Co.,  8  Can.  Ey.  Cas. 
183. 

The  mere  fact  that  west  bound  rates  from  Winnipeg  or 
any  other  point  to  an  interior  western  point  are  less  than  the 
rates  formed  by  a  combination  of  the  rates  from  such  eastern 
points  to  a  Pacific  point,  and  from  the  latter  to  the  interior 
points,  does  not  in  itself  constitute  unjust  discrimination  or 
undue  preference.  British  Columbia  Pacific  Coast  Cttus  t. 
Canadian  Pacific  By.  Co.,  7  Can.  Ry.  Cas.  125. 
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The  same  phrase  is  employed  in  sub-section  5,  and  the  cor- 
responding section  4  of  the  Inter-State  Commerce  Act,  but,  as 
will  be  seen,  with  a  different  meaning. 

The  Inter-State  Commerce  Act  in  many  of  its  sections  has 
been  copied  almost  literally  from  the  English  Eailway  and 
Canal  Traffic  Act,  1854,  and  the  Kegulation  of  Railways  Act, 
1873. 

The  Supreme  Court  of  the  United  States  has  repeatedly 
recognized  the  rule  that  where  such  is  the  case,  the  construc- 
tion of  these  statutes  by  the  English  Courts  of  Law  has  been 
considered  as  silently  incorporated  into  the  Acts,  or  received 
with  all  the  weight  of  authority. 

McDonald  v.  Hovey,  110  U.S.  619. 

Texas  &  Pacific  B.W.  Co.  v.  I.  C.  C,  162  U.S.  197 ; 

I.  C.  C.  v.  Alabama  Midland  B.W   Co.,  168  U.S.  144. 

But  other  sections  are  dissimilar,  and  the  methods  of  trade 
and  transportation  on  this  continent  are  different  from  those 
prevailing  in  England.  Trammell  v.  Clyde  8.  S.  Co.,  4  I.C. 
Rep.  121.    5  I.C.C.  Rep.  324. 

"The  charge  must  be  the  same  to  all  for  the  same  services 
performed  in  the  same  manner,  for  carrying  goods  for  the  same, 
distance,  and  for  similar  services  rendered  in  any  other  way." 

London  &  N.  W.  B.W.  Co.  v.  Evershed  (1878),  3  App.  Caa. 
1029,  1036. 

What  constitutes  differences  in  circumstances  and  condi- 
tions justifying  an  inequality  of  charge  are  those  "relating  to 
the  carriage  of  the  goods,"  to  the  nature  and  character  of  the 
service  rendered  by  the  carrier,  and  not  to  the  business  motives; 
either  of  the  shipper  or  carrier.  It  does  not  refer  to  who  the 
shipper  may  be,  whether  a  competitor,  friendly  or  unfriendly 
to  the  interests  of  the  railway  company. 

Great  Western  B.W.  Co.  v.  Sutton  (1869),  L.R.  4  H.L.  226; 

Denaly  Main  Colliery  Co.  v.  Manchester,  8.  &  L.  B.W.  Co., 
11  App.  Cas.  97. 

Nor  is  the  fact  that  one  shipper  ' '  can  go  by  another  route,  and 
probably  will  do  so,  if  charged  as  much  as  the  charge  made  to 
the  complaining  party,  a  circumstance  justifying  an  unequal 
charge : ' ' 

Evershed's  Case,  supra; 

Wight  v.  United  States  (1897),  167  U.S.  512. 

Nor  that  the  railway  company  is  seeking  to  develop  a 
new  trade  or  open  up  new  markets;  Denaby  Main  Co.'s  Case, 
supra-.  Union  Pacific  B.W.  Co.  v.  Goodridge,  149  U.S.  680. 
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Nor  that  the  shipper  contracts  to  give  all  his  shipments  to 
the  earrier  favoring  him ;  Baxendale  v.  Great  Western  R.W  Co 
5  C.B.N.S.  309. 

A  difference  in  the  cost  of  service  is  a  proper  ground  for  a 
difference  in  the  tolls  or  charges;  in  other  words,  it  constitutes 
a  real  difference  in  "circumstances  and  conditions;" 

Denaby  Main  Co.'s  Case,  supra. 

See  also  I.  C.  C.  v.  B.  &  0.  R.W.  Co.,  145  U.S.  263. 

But  the  differences  in  charges  must  not  be  so  disproportion- 
ate to  the  difference  in  cost  as  to  be  unreasonable;  ibid. 

The  Inter-State  Commerce  Commission  have  held  that  car- 
riers might  properly  make  a  difference  in  their  rates  between 
carloads  and  less  than  carload  shipments.,  but  such  differences 
must  be  reasonable,  and  must  not  be  so  wide  as  to  be  destruc- 
tive of  competition  between  large  and  small  dealers. 

Thurber  v.  New  York  Central  &  E.  B.  B.  W.  Co.,  2  I.C. 
Rep.  742.    3  I.C-C.  Rep.  473; 

On  account  of  the  phenomenal  differences  in  expense  of  ser- 
vice rendered,  the  exceptionally  high  rates  on  oil  in  barrels  less 
than  carload  lots,  as  compared  with  oil  in  carload  lots  was  sus- 
tained, with  a  warning  against  the  tendency  to  make  excessive 
differences  in  favor  of  all  shipments  in  carload  lots  as  against 
shipments  of  similar  articles  in  less  than  carload  lots. 

Scofield  v.  L.  S.  &  M.  S.  R.W.  Co.,  2  I.C.  Rep.  67.  2  I.C.C. 
Rep.  90. 

Differences  between  carload  and  less  than  carload  rates  from 
Chicago,  St.  Louis,  and  points  in  the  Middle  "West  to  Pacific 
Coast  territory,  averaging  about  50  cents  per  100  pounds,  were 
held  not  unreasonable,  but  a  greater  difference,  and  at  the  same 
time  more  than  50  per  cent,  of  the  carload  rate,  is  prima  facie 
excessive. 

Business  Men's  League  of  St.  Louis  v.  Atchison  T.  &  8.  F. 
B.W.  Co,,  9  I.C.  Rep.  319. 

In  the  Tower  Oiled  Clothing  Company's  Case,  3  Can.  Ry. 
Cas.  417,  the  Board  referred  to  the  difference  between  carload 
and  less  than  carload  ratings  as  authorized  generally  in  all  the 
classifications,  and  operating  in  favor  of  the  larger  and  against 
the  smaller  shippers ;  but  this  form  of  discrimination,  has  never 
been  regarded  as  unjust  discrimination,  has  become  firmly 
established  by  custom,  and  has  been  tacitly  acquiesced  in  by  the 
different  Railway  Commissions.  The  I.  C.  Commission  has 
decided  that  different  rates  may  be  charged  on  carload  and  less 
than  carload  shipments,  where  the  difference  is  not  too  great, 
but  a  still  lower  rate  for  shipment  of  a  hundred  or  a  thousand 
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carloads,  though  duly  published  and  impartially  applied,  would 
be  wholly  indefensible. 

Carr  v.  Northern  Pacific  R.W  Co.  (1901),  9  I.C.C.  Rep. 
at  p.  14. 

So  also  it  has  been  decided  that  to  charge  different  rates  on 
carload  and  on  cargo  or  train  load  shipments  of  grain,  whether 
carried  for  export  or  for  domestic  use,  violates  the  rule  of 
equality,  and  tends  to  defeat  its  just  and  wholesome  purpose; 
Paine  Bros.  &  Co.  v.  Lehigh  Valley  R.W.  Go.  (1897),  7  I.C.C. 
Rep.  218. 

So  an  offer  of  discount  or  rebate  of  rates  based  on  a  30,000 
ton  limit  is  an  unreasonable  and  unlawful  limitation,  because 
necessarily  resulting  in  unjust  discrimination.  It  cannot  be 
supported  on  the  consideration  of  quantity  on  the  analogy  usu- 
ally made  in  ordinary  business  transactions  between  wholesale 
and  retail  dealers.  Providence  Coal  Co.  v.  Providence  &  Wor- 
cester R.W.  Co.,  1  I.C,  Rep.  363.  1  I.C.C.  Rep.  107.  Approved 
in  the  Party  Rate  Case  by  Supreme  Court,  I.  C.  C.  v.  Baltimore 
&  Ohio.  Ry,  Co.,  145  U.S.  293. 

On  the  other  hand,  it  is  not  unjust  discrimination  to  carry 
at  lower  rates  in  consideration  of  the  guarantee  of  large  quan- 
tities and  full  train  loads  at  regular  periods,  provided  the  real 
object  be  to  obtain  a  greater  remunerative  profit  by  the  dimin- 
ished cost  of  carriage,  though  the  effect  may  be  to  exclude  from 
the  lower  rate  the  shipper  who  cannot  give  such  guarantee.  I. 
C.  C.  v.  Texas  &  Pacific  R.W.  Co.,  52  Fed.  Rep.  187,  4  I.  C. 
Eep.  114  at  p.  116,  citing  Nicholson  v.  G.  W.  R.W.  Co.,  5  C.B. 
N.S.  366.  "To  justify  the  larger  dealer  having  a  lower  rate, 
it  must  appear  that  there  is  a  saving  to  the  railway  company 
in  the  carriage  of  his  traffic,  or  something  more  than  a  mere 
quantitative  difference  to  the  company  more  or  less  equivalent 
to  the  advantage  they  give  him."  Daliy  v.  Midland  R.W.  Co., 
10  Ry.  &  C.  Tr.  Cas.,  at  p.  312,  per  Sir  Frederick  Peel,  Com- 
missioner. 

In  Hickleton  Main  Colliery  Co.  v.  Hull,  Barnsley  &  West 
Riding  Junction  Ry.  &  Bock  Co.,  12  Ry.  &  C.  Tr.  Cas.  63; 
where  a  minimum  of  200,000  tons  was  guaranteed  to  be  ship- 
ped per  annum  a  difference  of  2d  per  ton  was  justified  and  a 
still  greater  difference  for  a  larger  tonnage. 

In  the  Thurber  Case,  supra,  the  Inter-State  Commerce  Com- 
mission also  decided  that  a  difference  in  rate  for  a  carload  of 
one  kind  of  freight  from  one  consignor  to  one  consignee,  and  a 
carload  quantity  from  the  same  point  of  shipment  to  the  same 
destination,  consisting  of  the  same  or  like  freight,  from  more 
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than  one  consignor  to  one  consignee,  or  one  consignor  to  more 
than  one  consignee,  is  not  justified  by  the  difference  in  cost 
of  handling. 

In  the  "Packed  Parcels  Case,"  Great  Western  B.W.  Go.  v. 
Sutton,  supra,  the  carrier  was  held  not  entitled  under  the 
"equality  clause"  to  impose  a  higher  rate  on  property  tendered 
by  an  intercepting  or  forwarding  agent  than  when  offered  by 
the  owner.  In  Lundquist  v.  Grand  Trunk  R.W.  Co.,  121  Fed. 
Rep.  915,  it  was  held  that  the  carrier  may  distinguish  between 
the  forwarding  agent  and  the  owner  of  the  property,  and  may 
apply  the  carload  rating  when  the  goods  are  tendered  for  ship- 
ment by  the  owner,  and  refuse  it  when  the  like  traffic  is  offered 
by  the  forwarder,  who  combined  less  than  carload  shipments 
of  different  owners  into  carload  lots  thereby  securing  the  car- 
load rate.  This  decision  was  not  followed  by  the  I.  C.  Commis- 
sion in  California  Commercial  Association  v.  Wells,  Fargo  /&, 
Co.,  14  I.C.C.  Rep.  422,  where  the  defendants  rule  against 
bulked  shipments  was  disapproved. 

It  is  not  a  violation  of  this  sub-section  to  charge  more  in 
one  direction  on  certain  trains  than  is  charged  in  the  other 
direction  on  all  trains  between  the  same  points :  Hewins  v.  New 
York  Central  &  H.  B.  B.W.  Co..  10  I.C.C.  Rep.  221 ;  Following 
Cleveland  C.  C.  &  St.  L.  B.W.  Co.  v.  Illinois,  177  U.S.  514. 

Proportionately  lower  fares  may  be  charged  for  long  dis- 
tances than  for  shorter:  Attorney-General  v.  Birmingham  i 
Derby  Junction  By.  Co.,  2  Ry.  Cas.  124. 

Thus  a  less  charge  to  through  passengers  between  Edin- 
burgh and  Glasgow  than  to  passengers  on  the  same  train  between 
Motherwell  (an  intermediate  point)  and  Edinburgh,  is  not  in 
violation  of  the  equality  clause ;  Hozier  v.  Caledonian  B.W.  Co., 
1  Ry  &  C.  Tr.  Cas.  27. 

The  service  rendered  by  a  railway  company  in  transport- 
ing a  local  passenger  between  two  points  is  not  identical  with 
the  service  rendered  in  transporting  a  through  passenger  be- 
tween the  same  points  as  part  of  the  transit  over  the  distance 
of  the  whole  line :  Union  Pacific  R.W.  Co.  v.  U.  S  ,  117  U.S.  355. 

There  is  no  necessary  connection  or  relation  between  the 
rates  on  traffic  of  the  same  kind  or  class  transported  between 
the  same  points  in  opposite  directions  over  the  same  line  or  road, 
the  fact  that  such  rate  in  one  direction  is  materially  higher  than 
that  in  the  opposite  direction  does  not,  as  in  the  case  of  hauls 
over  the  same  line  in  the  same  direction,  establish  prima  faew 
the  unreasonableness  of  the  higher  rate.  This  is  especially  true 
where  the  hauls  are  of  great  length.   Duncan  v.  Atchison  T.  & 
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S.  F.  B.W.  Co.,  et  al.  (1893),  6  I.C.C.  Rep.  85.  See  also  Mac- 
Loon  v.  Boston  &  M.  B.W.  Co.,  et  al.,  9  I.C.C.  Rep.  642.  In 
that  ease  the  fare  charged  to  a  passenger  from  Boston,  Mass., 
to  Janesville,  "Wisconsin,  was  $2  greater  than  the  fare  paid  in 
the  opposite  direction.  Held  that  this  was  not  unjust  dis- 
crimination, and  did  not  of  itself  render  the  higher  fare  unrea- 
sonable. 

Without  infringing  this  sub-section,  a  "party-rate  ticket" 
may  be  issued  at  a  rate  less  than  that  charged  to  one  individual 
for  like  transportation  on  the  same  trip ;  I.  C.  C.  v.  Baltimore 
<fc  Ohio  B.W.  Co.,  145  U.S.  263. 

Granting  free  passes  or  reduced  rates  falls  within  the  pro- 
hibition in  this  sab-section;  Be  Boston  &  Maine  R.W.  Co.,  3 
I.  C.  Rep.  717. 

In  Taylor  v.  Metropolitan  By.  Co.  (1906),  2  KB.  55,  an  in- 
equality of  charges  was  alleged,  and  a  claim  made  for  repay- 
ment of  the  excess  between  the  rate  charged  to  the  plaintiff  and 
a  published  through  rate.  It  was  held  that  the  plaintiff  must 
show  that  another  person's  goods  of  the  same  description  were 
actually  carried  at  the  published  rate;  and  that  money 
paid  to  an  innocent  agent  who  settled  with  his  principal  before 
any  notice  of  the  over-charge  cannot  be  recovered  back. 

A  comparison  with  rates  in  other  and  distant  parts  of  the 
country  where  different  physical,  competitive  and  traffic  con- 
ditions exist  is  insufficient.  Dallas  Freight  Bureau  v.  Missouri, 
Kansas  &  Texas  By.  Co.,  et  al.,  12  I.C.C.  Rep.  427  at  p.  433. 

A  mere  comparison  of  distances  upon  different  portions  of 
a  railway  is  not  enough  to  show  that  higher  rates  are  charged 
for  shorter  distances  over  a  line  with  small  business  or  expensive 
in  construction,  maintenance  and  operation  as  compared  with 
one  with  large  business  or  inexpensive  in  construction  main- 
tenance and  operation.  British  Columbia  Pacific  Coast  Cities 
v.  Canadian  Pacific  By.  Co.,  7  Can.  Ry.  Cas.  125. 

Sub-section  5  corresponds  to  section  4  of  the  Inter-State 
Commerce  Act,  also  known  as  the  "Long  and  Short  Haul 
Clause,"  which  prohibits  a  carrier  charging  greater  compensa- 
tion "for  the  transportation  of  passengers,  or  of  like  kind  of 
property,  under  substantially  similar  circumstances  and  condi- 
tions, for  a  shorter  than  for  a  longer  distance  over  the  same  line, 
in  the  same  direction,  the  shorter  being  included  within  the  long- 
er distance." 

The  decisions  of  the  Courts  and  the  Railway  Commissioners 
upon  the  construction  of  the  "undue  preference"  clause  of  sec- 
tion 2,  of  the  Railway  and  Canal  Traffic  Act,  1854,  17  &  18 
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Vic,  qap.  31  (incorporated  in  section  317  (1-4),  q.v.)  have  sub- 
stantially accomplished  the  object  of  this  section. 

"Substantially  similar  oircitmstances  and  conditions."  Al- 
though this  is  the  same  phrase  as  in  sub-section  1  of  this  sec- 
tion, it  has  been  given  a  different  meaning  by  the  Supreme 
Court  of  the  United  States,  overruling  the  earlier  decisions  of 
the  Inter-State  Commerce  Commission. 

In  I.  G.  G.  v.  Alabama  Midland  B.W.  Go.,  168  U.S.  144, 
the  Supreme  Court  held  that  in  applying  the  provisions  of 
sections  3  and  4  (sections  319  (3)  and  315  (5)),  competition 
between  rival  routes  which  affects  rates  is  one  of  the  matters 
to  be  considered,  hut  is  not  applicable  to  section  2,  (section 
315  (1)). 

The  phrase  in  section  2,  Inter-State  Commerce  Apt,  refers 
to  matters  of  carriage,  and  does  not  include  competition  between 
rival  routes.  Different  meanings  may  be  given  to  the  same  words 
in  different  sections  of  the  same  Act,  for  the  purposes  of  the 
several  sections  are  different.  The  phrase  in  section  2  (Inter- 
State  Commerce  Act),  must  be  read  as  restricted  to  shippers 
over  the  same  road,  leaving  no  room  for  the  operation  of  com- 
petition ;  but  in  the  other  section,  which  covers  the  entire  field 
of  inter-state  and  foreign  commerce,  a  meaning  must  be  given 
to  the  phrase  wide  enough  to  include  all  the  facts  having  a 
legitimate  bearing  on  the  situation,  amongst  which  is  the  fact 
of  competition,  which  affects  rates.  Where  the  traffic  originates, 
or  where  the  goods  are  shipped,  the  welfare  of  the  locality  to 
which  the  goods  are  sent  is  also  to  enter  into  the  question.  Ibid. 

In  this  case,  known  as  the  "Troy  Case,"  proceedings  were 
commenced  to  compel  the  carrier  to  obey  an  order  of  the  ComJ 
mission,  forbidding  the  charge  of  a  lesser  rate  for  transporta-i 
tion  to  Montgomery,  the  longer  distance,  than  was  charged  to 
Troy,  on  the  same  line,  for  the  shorter  distance. 

Another  important  decision  upon  section  4,  of  the  Inter- 
State  Commerce  Act,  corresponding  to  this  sub-section,  is  Texas 
&  Pacific  Railway  Cq.  v.  I.  C.  C.,  162  U.S.  197,  known  as  the 
"Import  Rate  Case."  Certain  carriers  were  charging  less  on 
imported  goods  than  on  domestic  goods  or  on  freight  originat- 
ing at  seaboard  points,  Not  only  was  there  a  lower  rate  for  the 
inland  carriage  of  foreign  traffic,  but  in  many  cases  the  total 
charge  from  the  former  place  of  origin  (e.g.,  Liverpool)  through 
United  States  seaports  (e.g.,  New  Orleans)  to  destination  in 
the  interior  of  the  United  States  (e.g.,  San  Francisco),  was 
much  less  than  the  rail  charge  alone  on  domestic  goods  of  b*e 
description  from  the  same  seaports  to  the  same  destination. 
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The  Commission  denied  the  right  of  the  railways  to  discrimin- 
ate between  domestic  and  foreign  goods,  and  maintained  that 
the  competition  of  ocean  lines,  or  the  movement  of  foreign  com- 
merce before  reaching  the  United  States,  did  not  constitute  a 
dissimilarity  of  circumstances  and  conditions,  within  the  mean- 
ing of  the  Inter-State  Commerce  Act,  and  the  section  under  con- 
sideration. The  Supreme  Court  reversed  this  decision,  and  held 
— "That  among  the  circumstances  and  conditions  to  be  consid- 
ered, as  well  in  the  ease  of  traffic  originating  in  foreign  ports 
as  in  the  case  of  traffic  originating  within  the  limits  of  the 
United  States,  competition  that  affects  rates  should  be  consid- 
ered, and  in  deciding  whether  rates  or  charges  made  at  a  low 
rate  to  secure  foreign  freights  which  would  otherwise  go  by  • 
other  competitive  routes  are  or  are  not  undue  or  unjust,  the 
fair  interests  of  the  carrier  companies  and  the  welfare  of  the 
community  which  is  to  receive  and  consume  the  commodities 
are  to  be  considered." 

All  circumstances  and  conditions  which  reasonable  men 
would  regard  as  affecting  the  welfare  of  the  carrying  com- 
panies and  of  the  producers,  shippers,  and-  consumers,  should 
be  considered  by  a  tribunal  appointed  to  carry  into  effect  and 
enforce  the  provisions  of  the  Act  {Ibid) . 

Competition  between  rival  routes  is  one  of  the  matters  which 
may  lawfully  be  considered  in  making  rates  for  inter-state  com- 
merce, and  substantial  dissimilarity  of  circumstances  and  con- 
ditions may  justify  common  carriers  in  charging  greater  com- 
pensation for  the  transportation  of  like  kinds  of  property  for 
a  shorter  than  for  a  longer  distance  over  the  same  line  in  such 
commerce.  The  phrase'  "under  substantially  similar  circum- 
stances and  conditions,"  in  the  4th  section,  includes  all  the 
facts  that  have  a  legitimate  bearing  on  the  situation,  among 
which  is  the  fact  of  competition,  when  it  affects  rates :  I.  Q.  C. 
v.  Alabama  Midland  B.W.  Co.,  supra;  I.  C.  C.  v.  East  Tennes- 
see V.  &  Q.  B.W.  Co.,  181  U.S.  1;  I.  C.  C.  v.  Clyde  S.S.  Co.,  181 
U.S.  29;  see  also  Behlmer  v.  Louisville  &  Nashville  B.W.  Co., 
169  U.S.  644, 175  U.S.  648. 

The  competition  relied  upon  must  not  be  artificial  or  merely 
conjectural,  but  material  and  substantial,  thereby  operating  on 
the  question  of  traffic  and  rate  making,  the  right  in  every  event 
to  be  only  enjoyed  with  a  due  regard  to  the  interest  of  the 
publie,  after  giving  full  weight  to  the  benefits  to  be  conferred 
on  the  place  whence  the  traffic  moved,  as  well  as  those  to  be 
derived  by  the  locality  to  which  it  is  to  be  delivered. 
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When  competition  which  controls  rates  prevails  at  a  given 
point,  a  dissimilarity  of  circumstances  and  conditions  is  created 
justifying  the  carrier  in  charging  a  proportionately  less  rate  to 
such  point,  it  being  the  longer  distance,  than  it  exacts  for  a  shorter 
distance  and  to  a  non-competitive  point  on  the  same  line  ■  I  C 
C.  v.  Louisville  &  Nashville  B.W.  Co.  (1903),  190  U.S.  273.  A 
near  and  non-competitive  point  on  the  same  line  is  not  entitled 
to  lower  rates  prevailing  at  a  longer  distance  and  competitive 
place,  on  the  theory  that  it  could  also  be  made  a  competitive 
point  if  designated  lines  of  railway  carriers,  by  combinations 
among  themselves,  agreed  to  that  end.  The  competition  neces- 
sary to  produce  dissimilarity  of  conditions  must  be  real  and  con- 
trolling, and  not  merely  conjectural  or  possible :  Ibid.,  p.  273. 

Where  a  charge  of  a  lesser  rate  for  a  longer  than  for  a 
shorter  haul  for  the  same  line  is  lawful  because  of  the  existence 
of  controlling  competition  at  the  longer  distance  place,  the  mere 
fact  that  the  less  charge  is  made  for  the  longer  distance  does 
not  alone  suffice  to  cause  the  lesser  rate  for  the  longer  distance 
to  be  unduly  discriminatory. 

Upon  a  claim  of  unjust  discrimination  in  favor  of  New 
York  over  Boston  on  west-bound  rates,  the  Inter-State  Com- 
merce Commission  (at  p.  760,  1  I.C.  Rep.,  1  I.C.C.  Eep.  436, 
Boston  Chamber  of  Commerce  v.  Lake  Shore  &  M.  S.  B.W.  Co., 
et  al.),  approve  the  statement  that  "different  localities  maybe 
more  or  less  favored  by  nature  or  human  enterprise  in  regard 
to  transportation  facilities,  and  it  is  no  part  of  the  duty  of  a 
common  carrier  to  equalize  these  at  his  own  expense.  He  must 
not  himself  create  them  arbitrarily.  He  must  treat  all  alike 
that  are  situated  alike,  but  is  not  bound  to  wipe  out  existing 
differences.  He  may  be  obliged  to  carry  freight  at  a  lower 
rate  to  some  localities  than  to  others,  but  this  does  not  in  itself 
constitute  an  injustice  or  injury  to  a  shipper  in  a  less  favored 
locality,  so  long  as  the  charges  are  reasonable  in  themselves, 
and  alike  to  all  in  the  same  situation."  Among  the  "circuit 
stances  and  conditions"  to  be  considered  in  such  a  case  are, 
the  length  and  character  of  the  haul,  the  cost  of  service,  the 
value  of  business,  the  conditions  of  competition,  the  storage  cap- 
acity, and  the  geographical  situation  of  the  different  terminal 
points :  Ibid. 

If  the  carrier  is  acting  bona  fide  under  the  compulsion  of 
circumstances  and  conditions  beyond  his  control  (as  competition 
by  an  independent  water  route),  and  to  avoid  large  loss  adopts 
exceptional  rates,  he  is  justified  in  doing  so:  Business  Men's 
Association  of  Minnesota  v.  Chicago,  St.  P.,  M.  &  0.  -B.W.  Co., 
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2  I.C.C.  Rep.  521 ;  and  numerous  other  eases  cited  in  King  & 
Co.  v.  New  York,  N.H.  &  H.  B.W.  Co.,  3  I.C.  Rep.  272,  4  I.C.C. 
Rep.  251. 

The  result  of  these  decisions  is  tersely  summed  up  by  the 
I.  C.  Commission  in  Dallas  Freight  Bureau  v.  Austin  &  N.  W. 
B.W.  Co.  (1901),  9  I.C.C.  Rep.  68,  thus:  "Competition,  whe- 
ther it  be  water  competition,  railroad  competition,  or  market 
competition,  provided  it  produces  a  substantial  and  material 
effect  upon  traffic  and  rate-making,  may  create  dissimilarity  of 
circumstances  and  conditions,"  and  such  competition  must  be 
taken  into  account  in  cases  arising  upon  complaint  under  the 
4th  section  (I.C.  Act). 

It  is  the  privilege  of  a  railway  in  its  own  interest  to  meet 
water  competition.  It  is  not,  however,  the  privilege  of  a  shipper 
to  demand  less  than  normal  rates  because  of  such  competition 
which  the  railway  does  not,  in  its  own  interest,  choose  to  meet. 
Where  a  railway  chooses  to  meet  water  competition  it  is  to  be 
presumed,  unless  the  contrary  is  established,  that  it  does  so 
because  there  is  effective  competition  in  regard  to  traffic  im- 
portant in  amount.  The  compelled  rate  to  a  more  distant  point 
cannot  then  be  taken  as  the  measure  of  the  reasonableness  of 
the  rate  to  a  point  at  a  shorter  distance. 

Plain  &  Go.  v.  Canadian  Pacific  B.W.  Co.,  9  Can.  Ry.  Cas. 
222;  also  see  Lindsay  Brothers  v.  Baltimore  &  Ohio  B.W.  Co.,  16 
I.C.C.  Rep.  6. 

In  Abram  Coal  Co.  v.  Great  Central  By.  Co.,  12  Ry.  &  Canal 
Tr.  Cas.  125,  a  lower  charge  of  4d.  per  ton  for  a  longer  dis- 
tance over  substantially  the  same  route  as  the  applicants' 
traffic  was  conveyed,  was  held  an  undue  preference,  there  not 
being  sufficient  public  interest  to  justify  so  great  a  difference, 
but  a  preference  of  3d.  per  ton  given  to  competitors  of  the 
applicants  was  held  to  be  neither  undue  nor  unreasonable. 

316.  No  company  shall,  without  leave  therefor  having  been  Pooling 

,..,    j,  ,  prohibited. 

obtained  from  the  Board,  except  m  accordance  with  the  pro- 
visions of  this  Act,  directly  or  indirectly,  pool  its  freights  or 
tolls  with  the  freights  or  tolls  of  any  other  railway  company  or 
common  carrier,  or  divide  its  earnings  or  any  portion  thereof 
with  any  other  railway  company  or  common  carrier,  or  enter 
into  any  contract,  arrangement,  agreement,  or  combination  to 
effect,  or  which  may  effect,  any  such  result.  3  Bdw.  VII.,  cap. 
58,  sec.  252. 
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The  qualification,  "except  in  accordance  with  the  provisions 
of  this  Act,"  refers  to  section  364  (q.v.). 

The  corresponding  section  5  of  the  Inter-State  Commerce 
Act  provides,  ' '  That  it  shall  be  unlawful  for  any  common  car- 
rier, subject  to  the  provisions  of  this  Act,  to  enter  into  any 
contract,  agreement,  or  combination  with  any  other  common 
carrier  or  carriers  for  the  pooling  of  freights  on  different  and 
competing  railroads,  or  to  divide  between  them  the  aggregate 
or  net  proceeds  of  the  earnings  of  such  railroads  or  any  portion 
thereof." 

Two  methods  of  pooling  are  intended  to  be  prohibited :  Firlt, 
a  physical  poolr  which  means  a  distribution  by  the  carriers  of 
freight  or  passengers  offered  for  transportation  among  differ- 
ent and  competing  railroads  in  proportions  and  on  percentages 
previously  agreed  upon.  Second,  a  money  pool— in  the  language 
of  the  Act,  to  "divide  its  earnings  or  any  portion  thereof  with 
any  other  railway  company." 

Section  5  of  the  Inter-State  Commerce  Act  was  declaratory 
of  the  rule  already  existing  at  common  law.  It  was  ahned 
against  the  freight  pools  existing  in  the  United  States  at  the 
time  of  the  passing  of  the  Act.  The  leading  terms  of  these  pools 
were  an  agreement  to  maintain  tariffs  and  divide  earnings  from 
traffic  between  the  companies  on  an  agreed  basis.  Lines  com- 
peting for  through  traffic  agreed  to  sustain  rates  and  prevent 
competition,  and  penalties  were  provided  for  any  violation  Of 
the  agreement:  see  Missouri  Pacific  R.W.  Co.  v.  Texas  Pacific 
B.W.  Co.,  30  Fed.  Rep.  2.  The  leading  American  case  on  the 
general  question  of  stifling  competition  is  Stanton  V.  Allen,  5 
Denio  440. 

Section  5  of  the  Inter-State  Commerce  Act,  coupled  with 
the  provisions  of  the  Sherman  Act  (2nd  July,  1890),  "to  pro- 
tect trade  and  commerce  against  unlawful  restraints  and  mono- 
polies, ' '  has  been  the  subject  of  judicial  decision  by  the  United 
States  Supreme  Court :  United  States  v.  Trans-Missouri  Freight 
Association,  166  U.S.  290 ;  United  States  v.  Joint  Trafic  Asso- 
ciation, 171  U.S.  505 ;  Northern  Securities  Co.  v.  United  States, 
193  U.S.  197. 

Railroad  pools  are  not  contrary  to  public  policy  in  England 
or  in  Canada.  Section  364  of  the  Railway  Act,  which  is  similar 
in  its  terms  to  section  87  of  the  Railway  Clauses  Act,  1845,  per- 
mits working  or  traffic  agreements :  see  Hare  v.  London  &  Norm 
Western  B.W.  Co.,  2  J.  &  H.  480.  Two  companies  having  the 
same  termini,  may,  in  order  to   avoid  competition,  come  to  an 
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agreement  with  reference  to  the  traffic  along  existing  routes  on 
their  lines,  with  a  view  to  distribute  such  traffic,  and  the  revenue 
derived  from  it,  between  the  two  companies.  This  case  was 
followed  in  Great  Western  B.W.  Go.  v.  Grand  Trunk  R.W.  Co., 
25  U.O.R.  37,  and  Campbell  v.  Northern  B.W.  Co.,  26  Gr.  522. 

Neither  this  section  nor  section  5  of  the  Inter-State  Com- 
merce Act  prohibits  division  of  passengers  among  competing 
roads;  so  decided  by  Inter-State  Commerce  Commission  in  Be 
Transportation  of  Emigrants  from  New  York  (1904),  10  I.C. 
Rep.  13. 

Where  "fines"  or  "penalties"  are  imposed  upon  the  mem- 
bers of  voluntary  associations  of  railway  and  steamship  com- 
panies for  violation  of  its  rules,  which  appear  available  as 
substitutes  for  payments  which  would  be  exacted  under  a 
regular  pooling  system,  such  an  arrangement  is  a  violation  of 
the  statutory  prohibition :  Freight  Bureau  of  Cincinnati  Cham- 
ber of  Commerce  v.  Cincinnati,  New  Orleans  &  P.  B.W.  Co.,  6 
I.C.C.  Rep.  195. 

A  railroad  is  not  prohibited  from  pooling  with  a  competing 
pipe  line:  Independent  Befiners  Association  v.  Penna.  B.  Co., 
et  al.,  4  I.C.  Rep.,  at  p.  176.    6  I.C.C.  Rep.  52. 

317.  All  companies  shall,  according  to  their  respective  Facilities 
powers,  afford  to  all  persons  and  companies  all  reasonable  and 
proper  facilities  for  the  receiving,  forwarding  and  delivering 
of  traffic  upon  and  from  their  several  railways,  for  the  inter- 
change of  traffic  between  their  respective  railways,  and  for  the 
return  of  rolling  stock. 

2.  Such  facilities  to  be  so  afforded  shall  include  the  due  and  Though 

tramc. 

reasonable  receiving,  forwarding  and  delivering  by  the  com- 
pany, at  the  request  of  any  other  company,  of  through  traffic, 
and,  in  the  case  of  goods  shipped  by  car  load,  of  the  car  with 
the  goods  shipped  therein,  to  and  from  the  railway  of  such  other 
company,  at  a  through  rate;  and  also  the  due  and  reasonable 
receiving,  forwarding  and  delivering  by  the  company,  at  the 
request  of  any  person  interested  in  through  traffic,  of  such 
traffic  at  through  rates. 

3.  No  company  shall, — 

(d)  make  or  give  any  undue  or  unreasonable  preference   or  no  undue 

3  ^  r  preference. 

advantage  to,  or  in  favor  of  any  particular  person  or  com- 
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pany,  or  any  particular  description  of  traffic,  in  any  respect 
whatsoever ; 

(6)  by  any  unreasonable  delay  or  otherwise  howsoever 
make  any  difference  in  treatment  in  the  receiving,  loading  for- 
warding, unloading,  or  delivery  of  the  goods  of  a  similar  char- 
acter in  favor  of  or  against  any  particular  person,  or  com- 
pany; 

(c)  subject  any  particular  person,  or  company,  or  any  par- 
ticular description  of  traffic,  to  any  undue,  or  unreasonable 
prejudice  or  disadvantage,  in  any  respect  whatsoever;  or, 

(d)  so  distribute  or  allot  its  freight  cars  as  to  discriminate 
unjustly  against  any  locality  or  industry,  or  against  any  traffic 
which  may  originate  on  its  railway  destined  to  a  point  on 
another  railway  in  Canada  with  which  it  connects. 

4.  Every  company  which  has  or  works  a  railway  forming 
part  of  a  continuous  line  of  railway  with  or  which  intersects 
any  other  railway,  or  which  has  any  terminus,  station  or  wharf 
near  to  any  terminus,  station  or  wharf  of  any  other  railway, 
shall  afford  all  due  and  reasonable  facilities  for  delivering  to 
such  other  railway,  or  for  receiving  from  and  forwarding  by 
its  railway,  all  the  traffic  arriving  by  such  other  railway  with- 
out any  unreasonable  delay,  and  without  any  such  preference 
or  advantage,  or  prejudice  or  disadvantage  as  aforesaid,  and  so 
that  no  obstruction  is  offered  to  the  public  desirous  of  using 
such  railways  as  a  continuous  line  of  communication,  and  so 
that  all  reasonable  accommodation,  by  means  of  the  railways 
of  the  several  companies,  is,  at  all  times,  afforded  to  the  public 
in  that  behalf. 

5'.  The  reasonable  facilities  which  every  railway  company  is 
required  to  afford  under  this  section,  shall  include  reasonable 
facilities  for  the  junction  of  private  sidings  or  private  branch 
railways  with  any  railway  belonging  to  or  worked  by  any  such 
company,  and  reasonable  facilities  for  receiving,  forwarding 
and  delivering  traffic  upon  and  from  those  sidings  or  private 
branch  railways. 
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6.  Every  company  which  grants  any  facilities  for  the  car-  Egnaifacii- 
riage  of  goods  by  express  to  any  incorporated  express  company  granted  t» 
or  person,  shall  grant  equal  facilities,  on  equal  terms  and  eondi-  companies, 
tions,   to    any    other    incorporated    express    company    which 
demands  the  same. 

7.  Any  agreement  made  between  any  two  or  more  companies  Agree- 

r  ments  to 

contrary  to  this  section  shall  be  unlawful  and  null  and  void. theeon- 

*  .  trary  void. 

3  Edw.  VII.,  cap.  58,  sees.  253,  271  and  278 ;  6  Edw.  VII., 
cap.  42,  sec.  23. 

Section  2  of  the  Railway  and  Canal  Traffic  Act,  1854,  17  & 
18  Vic,  cap.  31,  is  here  reproduced,  sub-divided  into  the  fol- 
lowing sub-sections: — 1,  3(a),   (c),  and  4. 

Sub-section  2,  formerly  section  271  (1903)  is  taken  from  the 
enacting  portion  of  section  25  of  the  Railway  and  Canal 
Traffic  Act,  1888,  51  &  52  Vic,  cap.  25. 

Sub-section  3(6)  and  (d)  are  the  remaining  portions  of 
section  253  (1903) . 

Sub-section  5  was  added  by  amendment  to  section  253 
(1903)  by  6  Edw.  VII.,  cap.  42,  sec.  2,  sub-sec  3.  It  is  section 
2  of  the  Railways  (Private  Sidings)  Act,  1894,  4  Edw.  VII., 
cap.  19,  Imp. 

Sub-section  6  is  section  278  (1903). 

Sub-section  7  is  the  concluding  portion  of  sub-section  1  sec- 
tion 253  (1903). 

Section  3  of  the  Inter-State  Commerce  Act  contains  sub- 
sections 3(a),  (c)  and  (1). 

The  words  in  sub-section  1  "for  the  interchange  of  traffic 
between  their  respective  railways"  are  taken  from  section  3  of 
the  Inter-State  Commerce  Act  by  substituting  "railways"  for 
"lines." 

"According  to  their  respective  powers"  does  not  refer  to 
powers  restricted  by  any  private  agreements  with  individuals: 
Bishton  Local  Board  v.  L.  &  J.  R.W.  Co.  (1893),  8  Ry.  &  C. 
Tr.  Cas.  74;  see  also  South  Eastern  R.W.  Co.  v.  Ry.  Commrs. 
and  Corporation  of  Eastings,  infra,  at  p.  479. 

Facilities.-— It  has  been  held  under  the  English  Acts  of  1854 
(section  2)  and  1888  (section  25),  supra,  that  the  company 
may  be  directed  to  afford  the  facilities  therein  mentioned,  even 
though  structural  alterations  may  be  required ;  that  there  is  no 
power  to  order  any  particular  works  to  be  carried  out  and  the 
facilities  to  be  provided  must  be  within  the  powers  of  the  rail- 
way company:  South  Eastern  R.W.  Co.  v.  Railway  Commrs.  and 

35— R.L. 
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Corporation  of  Hastings,  3  Ry.  &  C.  Tr.  Cas.  464;  Newington 
v.  N.  E.  B.W.  Co.,  3  Nev.  &  Mac.  306,  that  the  railway 
company  cannot  be  ordered  to  provide  accommodation  which 
requires  it  to  acquire  additional  land,  which  it  has  no 
immediate  power  to  take:  Harris  v.  L.  &  8.  W.  R.W.  Co.,  3 
Nev.  &  Mac.  331;  Arbroath  v.  Caledonian  and  North  British 
B.W.  Cos.,  10  Ry.  &  C.  Tr.  Cas.  252,  and  that  there  is  no  juris- 
diction to  order  stations  to  be  built  where  none  existed  before- 
or  to  order  the  company  to  double  its  line :  Glamorganshire  v 
G.  W.  B.W.  Co.,  8  Ry.  &  C.  Tr.  Cas.  196 ;  or  to  order  a  station 
when  pulled  down  to  be  rebuilt,  or  to  resume  traffic  on  the  rail- 
way: Darlaston  v.  L.  &  N.  W.  B.W.  Co.  (1894),  2  Q.B.  45  and 
494,  8  Ry.  &  C.  Tr.  Cas.  216.  These  cases  have  not  been  followed 
and  the  powers  of  the  Board  have  been  held  much  greater  under 
the  present  Act  to  order  works  to  be  carried  out  under  sections 
258,  284,  and  318  (3),  as  will  be  seen  by  the  following  deci- 
sions : — 

In  Canadian  Northern  By.  Co.  v.  Bobinson,  6  Can.  Ry.  Cas. 
101,  37  S.C.R.  541,  the  Board's  order  directing  the  railway 
company  to  restore  the  spur  track  facilities  formerly  enjoyed 
by  the  applicants  for  the  carriage  despatch  and  receipt  of 
freight  in  car  loads  over  to  and  from  the  line  of  the  railway 
company  was  upheld  on  appeal  by  the  Supreme  Court  and  so 
decided  under  sections  214  and  253  of  the  Act  of  1903  before 
the  amendments  passed  in  1906  now  sub-section  5,  q.v. 

In  the  Flag  Station  Case,  Winnipeg  Jobbers'  and  Shippers' 
Association  v.  Bailway  Companies,  8  Can.  Ry.  Cas.  151;  Thrift 
v.  New  Westminster,  Southern  &  Great  Northern  B.W.  Cos.,  9 
Can.  Ry.  Cas.  205,  the  Board  held  it  had  jurisdiction  to  require 
a  company  to  erect  and  maintain  platforms  or  any  other  struc- 
tures or  works  that  may  be  deemed  reasonably  necessary  for  the 
protection  of  property  or  the  public  at  flag  stations  and  to  order 
suitable  accommodation  to  be  provided  and  permanent  agents 
to  be  employed  where  the '  earnings  amount  to  $15,000.00  per 
annum.  See  also  G.  T.  B.  Co.  v.  Dept.  of  Agriculture,  10  Can. 
Ry.  Cas.  84,  42  S.C.R.  557. 

On  15th  December,  1909,  the  Board  made  an  order  upon  a 
complaint  by  the  residents  of  the  Township  of  Montcalm 
directing  the  Canadian  Northern  Quebec  Ry.  Co.  by  a  specified 
date  to  ballast  its  Montfort  Branch,  provide  suitable  ditches  on 
the  right  of  way,  replace  the  rail  then  in  use  with  a  heavier  rail, 
provide  a  platform  and  shelter  for  passengers  at  Chapleau 
Station,  supply  the  regular  passenger  trains  with  baggage  cars, 
put  its  passenger  coaches  in  fit  condition  for  passenger  traffic 
and  appoint   and   maintain  a    permanent   agent  at  Montfort. 
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Besides  the  penalties  provided  in  the  Act  a  penalty  of  $50  was 
imposed  for  each  day's  violation  of  any  provision  of  the  order. 

It  has  been  decided  under  the  English  Acts  of  1854  and 
1888,  supra,  with  regard  to  passenger  traffic  that  facilities  will 
not  be  ordered  to  be  given  on  the  complaint  of  an  individual 
for  his  personal  convenience.  It  is  necessary  to  show  a  case  of 
general  inconvenience,  and  that  the  accommodation  sought  can 
reasonably  be  granted  -.  Bartlett  v.  Great  Northern  and  Midland 
B.W.  Cos.,  1  Nev.  &  Mac.  38 ;  Jones  v.  L.  B.  &  S.  C.  and  London 
&  S.  W.  B.W.  Cos.,  2  Nev.  &  Mac.  155. 

A  covered  station  is  a  reasonable  accommodation  which  a 
railway  company  is  bound  to  provide  for  the  public :  Caterham 
v.  London,  Brighton  &  South  Coast  By.  Co.,  1  Ry.  &  Canal  Tr. 
Cas.  32. 

In  the  Muskoka  Bates  Case,  Canadian  Northern  Ontario  By. 
Co.  v.  Grand  Trunk  &  Canadian  Pacific  By.  Cos..  7  Can.  Ry. 
Cas.  289,  an  application  to  provide  facilities  for  passengers 
going  from  points  on  respondents'  lines  to  points  on  applicant's 
lines  and  the  issue  of  tickets  at  through  rates  was  refused  as  to 
competitive  points;  without  deciding  that  the  section  applied, 
joint  rates  were  established  from  non-competitive  points  to  com- 
mon points. 

A  cloak-room  is  a  reasonable  facility  for  the  receipt  and  safe 
custody  of  baggage,  Singer  Manufacturing  Co.  v.  L.  &  S.  W. 
B.W.  Co.  (1894),  1  Q.B.  833;  also  platforms  of  sufficient  length, 
and  waiting-rooms  and  ticket  offices  at  stations,  and  accom- 
modation for  cattle;  but  not  refreshment-rooms  and  covering 
over  platforms,  however  desirable  for  the  comfort  and  con- 
venience of  passengers:  South  Eastern  B.W.  Co.  v.  Bailway 
Commissioners  and  Corporation  of  Hastings,  supra.  To  de- 
mand payment  for  the  use  of  water-closets  at  a  station  is  not 
a  denial  of  reasonable  facilities  within  the  meaning  of  the  sec- 
tion: West  Earn  v.  Great  Eastern  B.W  Co.,  9  Ry.  &  C.  Tr. 
Cas.  7,  64  L.J.Q.B.  340.  The  provision  as  to  reasonable  facilities 
has  no  reference  to  the  prices  charged  by  the  company  for  con- 
veyance: Brown  v.  Great  Western  B.W.  Co.,  3  Nev.  &  Mac. 
523.  Apart  from  any  facilities  granted  by  the  Railway  Com- 
missioners, the  company  has  the  right  to  exclude  from  its  sta- 
tions all  persons  except  those  using  or  desirous  of  using  the 
railway,  and  may  impose  on  the  rest  of  the  public  seeking  ad- 
mission any  terms  it  thinks  proper.  The  jurisdiction  to  deter- 
mine whether  there  is  a  statutory  right  to  demand  from  a  rail- 
way company  a  facility  or  privilege  belongs  to  the  Railway 
Commissioners :  Perth  General  Station  Committee  v.  Boss  (1897), 
A.C.  479. 
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The  U.S.  Supreme  Court  have  held  that  it  is  the  duty  of  a 
railway  company  to  provide  suitable  facilities  for  receiving  and 
delivering  live  stock  at  its  stations  without  additional  com- 
pensation other  than  the  regular  transportation  charge,  and 
the  company  may  provide  these  facilities  by  contract  with  a 
stock  yards  company :  Covington  Stock  Yards  Go.  v.  Keith,  139 
U.S.  128. 

The  company  may  provide  such  terminal  facilities  for  the 
handling  of  live  stock  by  making  an  exclusive  contract  with  a 
particular  stock  yards  company  at  destination.  It  is  not 
required  by  the  Inter-State  Commerce  Act  to  deliver  car-loads  of 
live  stock  to  a  connecting  carrier  for  delivery  to  other  stock 
yards  at  the  same  destination.  Section  3,  Inter-State  Com- 
merce Act,  sec.  317  (3)  (a),  (c)  and  (1),  imposes  no  obligation 
upon  a  railroad  company  having  its  own  stock  yards,  under  a 
lease  from  a  stock  yards  company,  to  accept  live  stock  for  de- 
livery at  the  stock  yards  of  another  railroad  company  in  the 
same  city  or  neighborhood,  although  there  is  a  physical  connec- 
tion between  the  two  roads:  Central  Stock  Yards  Co.  v.  L.  & 
N.  B.W.  Co.  (1901),  192  U.S.  568.  See  also  Railroad  Commrs., 
Kentucky  v.  Louisville  &  Nashville  B.W.  Co.  (1904),  10  I.C.C. 
Kep.  173. 

Special  provision  is  made  in  this  Act  for  one  company  pro- 
curing facilities  from  another  or  for  the  obtaining  of  facilities 
from  such  companies.  By  section  227  the  railway  lines  or 
tracks  of  any  company  may  be  joined  with  those  of  any  other 
company,  with  the  leave  of  the  Board,  and  by  section  228  where 
the  lines  or  tracks  of  one  railway  are  intersected  or  crossed  by 
those  of  another  or  where  the  lines  or  tracks  of  two  different 
railways  run  through  the  same  city,  town  or  village,  the  Board 
may,  on  the  application  of  one  of  the  companies  or  of  a  muni- 
cipal corporation  or  other  public  body  or  person  interested 
order  a  connection  to  be  made  and  traffic  to  be  interchanged 
between  the  two  railways.  By  section  226  the  owner  of  an 
industry  or  person  intending  to  establish  an  industry,  may 
procure  the  construction  of  a  branch  line  from  the  railway  to 
such  industry,  and  the  company  may  be  ordered  by  the  Board 
to  construct,  maintain  and  operate  such  branch  line,  upon  such 
owner  or  person  making  a  deposit  of  the  probable  cost  thereof. 

Undue  Preference  or  Advantage — Undue  Prejudice  or  Dis- 
advantage. This  section  implies  that  there  may  be  a  preference; 
it  does  not  make  every  inequality  of  charge  an  undue  prefer- 
ence. If  the  circumstances  so  differ  that  the  difference  in  charge 
is  in  exact  conformity  to  the  difference  in  circumstances,  there 
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would  be  no  preference  at  all:  Pickering  Phipps  v.  London  & 
N.  W.  R.W.  Co.,  8  Ry.  &  C.  Tr.  Cas.  83,  per  Lord  Herschell,  at 
p.  95;  (1892),  2  Q.B.  229.  See  also  Texas  &  Pacific  R.W.  Co. 
v.  I.  C.  C,  162  U.S.  at  219. 

The  benefit  of  geographical  position  ought  to  be  taken  into 
account  in  rates  from  different  places  to  the  same  centre :  Newry 
v.  Great  Northern  R.W.  Co.,  7  Ry.  &  C.  Tr.  Cas.  184;  Abram 
v.  Great  Central  R.W.  Co.,  12  Ry.  and  Canal  Tr.  Cas.  app.  134. 

It  has  never  been  considered  an  infringement  of  section  2 
of  the  Act  of  1854,  (upon  which  section  253  is  based),  that  a 
company  should  charge  a  higher  rate  per  ton  per  mile  for  any 
portion  of  its  line  over  which  it  is  more  expensive  to  work  than 
other  portions,  and  where  there  has  been  a  difference  of  rate 
due  to  that  cause,  such  rate  has  never  been  considered  a  pre- 
ferential rate,  ibid.,  per  Sir  Frederick  Peel,  at  p.  199.  Newry 
v.  Great  Northern  R.W.  Co.,  supra. 

It  is  no  part  of  the  duty  of  the  Commission  to  equalize  dif- 
ferences in  the  natural  advantages  of  localities  through  the  ad- 
justment of  tariff  rates.  Re  Transportation  of  Salt  from 
Michigan  to  Missouri  River  points,  10  I.C.C.  Rep.  148. 

Carriers  are  not  required  by  law,  and  could  not  in  justice 
be  required,  to  equalize  natural  disadvantages,  such  as  loca- 
tion, cost  of  production,  and  the  like.  Where,  however,  the 
same  carrier  serves  two  districts  which,  by  their  location,  the 
character  of  their  output,  and  distance  from  markets  where 
their  product  must  be  disposed  of,  are  in  substantially  similar 
circumstances  and  conditions,  the  serving  carrier  can  not  law- 
fully prefer  one  to  the  other  in  any  manner  whatsoever.  Black 
Mountain  Coal  Co.  v.  Southern  Ry.  Co.,  15  I.C.C.  Cep.  286. 

The  I.  C.  Commission  have  held  under  section  3,  I.  C.  Act 
(containing  the  same  provisions  as  section  317),  that  it  has  jur- 
isdiction to  deal  with  a  case  of  alleged  undue  prejudice  and  dis- 
advantage to  shippers  of  outward  package  freight  through  the 
enforcement  by  carriers  of  a  regulation  providing  for  the  clos- 
ing of  depots  used  for  the  reception  of  such  freight  earlier  than 
at  other  competing  distributing  cities:  Cincinnati  Chamber  of 
Commerce  v.  Baltimore  &  Ohio  S.  W.  R.W.  Co.  (1904),  10  I.C. 
G.  Rep.  378. 

When  a  carrier  makes  rates  to  two  competing  markets  which 
give  one  a  practical  monopoly  over  the  other  because  it  can 
secure  reshipments  from  the  favored  locality  and  none  from 
the  other,  it  goes  beyond  serving  its  fair  interest,  and  disre- 
gards the  statutory  requirement,  (section  3,  I.  C.  Act),  of  rela- 
tive equality  as  between  persons,  localities,  and  particular  des- 
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criptions  of  traffic.     Savannah  Bureau  of  Freight  v.  Louisville 
&  Nashville  B.W.  Co.,  et  al.,  8  I.C.C.  Eep.  377. 

As  there  may  be  competing  localities,  so  there  may  be  com- 
peting commodities,  "a  particular  description  of  traffic."  Sub- 
section 3(a)  and  (c). 

It  has  been  held  that  the  section  prohibits  discrimination 
between  differently  described  articles  which  are  competitive  in 
the  same  market;  e.g.,  live  hogs,  cattle,  and  the  dressed  pro- 
ducts of  each,  are  found  to  be  competitive  commodities,  and 
are  therefore  entitled  to  relatively  reasonable  rates  for  trans- 
portation, proportioned  to  each  other  according  to  the  respective 
costs  of  service :  Squire  &  Co.  v.  Michigan  Central,  etc.,  B.W 
Co.,  4  I.C.C.  Eep.  611. 

In  Board  of  Trade  of  Chicago  v.  Chicago  &  Alton  B.W.  Co. 
et  al.,  3  I.C.  Eep.  233,  4  I.C.C.  Eep.  158,  an  unlawful  discrimin- 
ation was  found  to  exist  between  the  live  hog  and  its  products 
in  favor  of  other  markets  and  buyers,  and  against  Chicago  and 
its  buyers  and  packers.  So  also  in  Chicago  Live  Stock  Exchange 
v.  Chicago  &  Great  Western  B.W.  Co.  et  al.,  10  I.C.C.  Rep.  428, 
where  the  charging  of  higher  rates  for  transporting  hogs  and 
cattle,  than  for  transporting  live  stock  products  to  Chicago 
from  points  west,  south-west  and  north-west,  was  held  to  be 
unlawful  discrimination,  and  to  give  to  the  traffic  in  the  pro- 
ducts of  hogs  and  cattle,  and  to  shippers  and  localities  inter- 
ested in  such  traffic,  undue  and  unreasonable  preference  and 
advantage. 

This  decision  was  reversed  in  Supreme  Court  209  U.S.  108. 

It  was  there  held  that  the  lower  rates  for  packing  house 
products  did  not  work  an  undue  or  unreasonable  preference 
where  the  higher  rate  on  live  stock  had  not  materially  affected 
any  of  the  markets,  prices  or  shipments.  The  Court  found 
that  the  shipments  of  live  stock  from  the  "West  to  Chicago  were 
as  great  in  proportion  to  the  bulk  of  its  business  as  before  the 
change  of  rates,  and  that  the  lower  rate  given  to  the  packers 
was  the  result  of  competition  and  did  not  directly  influence  or 
injure  shippers  of  live  stock.  The  cost  of  carriage,  the  risk  of 
injury  and  the  larger  amount  which  the  railway  companies  are 
called  upon  to  pay  out  in  damages  for  losses  may  excuse  a 
higher  freight  rate  on  live  stock  than  on  dressed  meats  and 
packing  house  products. 

The  refusal  of  an  express  company  (owing  to  the  practical 
difficulties  involved)  to  accept  C.O.D.  shipments  of  liquor,  does 
not  subject  that  traffic  to  undue  discrimination.  Boyal  Brewing 
Co.  v.  Adams  Express  Co.,  et  al.,  15  I.C.C.  Rep.  255. 
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Unlawful  Discrimination  Between  Carriers  in  Interchange  of 

Traffic. 

A  carrier  may  agree  to  prepay  freight  received  by  it  from 
one  connecting  carrier,  and  refuse  to  do  so  for  another  compet- 
ing connecting  carrier.  Little  Bock,  etc.,  B.W.  Co.  v.  St.  Louis, 
etc.,  B.W.  Co.,  59  Fed.  Rep.  400 ;  Oregon  Short  Line  v.  Northern 
Pacific  B.W.  Co.,  61  Fed.  Rep.  158 ;  Gulf  Bailroad  v.  Miami  S. 
S.  Co.,  86  Fed.  Rep.  407.  And  it  is  not  an  unlawful  discrimina- 
tion for  a  carrier  to  receive  the  freight  of  another  connecting 
carrier  without  exacting  freight  charges  in  advance,  ibid. 

A  railway  company  cannot  be  ordered  to  give  credit  to  a 
customer,  and  if  a  customer  to  whom  credit  is  allowed  retains 
a  balance  due  as  a  set-off  against  a  balance  in  dispute  on  an- 
other account,  the  company  are  justified  in  refusing  a  further 
ledger  account  without  contravening  section  2,  Ry.  &  C.  Tr. 
Act,  1854,  though  granting  such  accommodation  to  other  custo- 
mers: Skinningrove  v.  N.  E.  B.W.  Co.,  5  Ry.  &  C.  Tr.  Cas.  244. 


Unjust  Discrimination  in  Distributing  Freight  Cars. 

Where  a  shipper  ordered  cars  for  a  certain  date,  the  com- 
pany's action  in  filling  subsequent  orders  of  others  before  the 
plaintiff's,  was  held  unlawful  discrimination-.  Supreme  Court, 
Utah  (1902),  66  Pac.  Rep.  768.  See  also  Hawkins  v.  L.  S.  & 
M.  S.  and  W.  &  L.  E.  B.W.  Cos.,  9  I.C.C.  Rep.  207  &  212. 

Biddle  v.  Pittsburg  &  L.  E.  B.W.  Co.,  1  Inter  S.  Rep.  688. 

In  Paxton  Tie  Co.  v.  Detroit  Southern  B.W.  Co.,  10  I.C. 
Rep.  422,  the  defendant  refused  to  furnish  the  complainant  with 
cars  for  shipment  of  cross  ties,  while  furnishing  cars  to  other 
shippers  for  shipment  of  other  freight,  and  supplied  cars  for 
shipment  of  cross  ties  almost  entirely  for  its  own  use,  held  to  be 
unjust  discrimination  and  reparation  ordered. 

A  carrier  is  not  required  to  allow  cars  to  go  off  its  own  line 
Riddle  Dean  &  Co.  v.  Pittsburg  &  L.  E.  B.W.  Co.,  ibid 

Where  a  customer  has  outstanding  demurrage  accounts 
against  him  or  uses  waggons  (cars)  in  a  way  unprofitable  to 
the  company,  he  has  hardly  a  right  to  complain  if  the  company 
are  somewhat  chary  in  continuing  to  find  him  waggons.  Skin- 
ningrove v.  N.  E.  B.W.  Co.,  5  Ry.  &  C.  Tr.  Cas.,  at  p.  252. 
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Reasonable  Facilities  Where  Stations  are  "Near"  Another 

Railway. 

By  section  1,  Ry.  &  Canal  Traffic  Act,  1854,  one  station  is 
deemed  to  be  "near"  another  when  they  are  not  more  than  a 
mile  apart,  (if  not  "within  five  miles  from  St.  Paul's  Church, 
London").  In  the  case  of  such  stations  at  A,  where  the  lines 
were  connected  by  a  line  of  railway  belonging  to  one  of  the  com- 
panies, upon  complaint  that  no  passengers  were  conveyed  on 
the  railway  between  the  two  stations,  although  there  was  a  con- 
tinuous line  of  railway,  the  Railway  Commission  made  an  order 
enjoining  both  companies  to  afford  at  A  all  due  and  reasonable 
facilities  for  receiving  and  forwarding  by  the  railway  of  the  one 
company  all  the  passenger  traffic  arriving  by  the  other  without 
any  unreasonable  delay  and  so  that  no  obstruction  may  he 
offered  to  the  public  desirous  of  using  the  said  railways  as  a 
continuous  line  of  communication  between  towns  and  places 
situated  on  the  railways  of  the  two  companies  respectively,  and 
under  section  14  of  the  Ky.  and  Canal  Traffic  Act,  1888,  (not 
in  present  Act),  ordered  a  scheme  to  be  submitted  for  its 
approval  for  carrying  such  order  into  effect.  Maidstone  v.  8. 
E.  &  L.,  C.  &  D.  R.W.  Cos.,  7  By.  &  Canal  Tr.  Cas.  99. 

In  another  similar  case,  where  the  connecting  line  was  used 
for  "goods"  (freight)  traffic  only,  the  number  of  persons  to 
be  accommodated  was  shewn  to  be  very  small,  while  the  through 
traffic  on  both  lines  was  very  important,  the  Railway  Commis- 
sion held  that  an  order  for  reasonable  facilities,  but  without 
specifying  what  they  were,  must  issue,  that  no  case  of  public 
necessity  had  been  made  out  requiring  a  through  service  of  car- 
riages or  trains,  intimating  that  if  the  two  companies  complied 
with  the  order  by  making  a  good  covered  footpath  and  provid- 
ing porterage  facilities  for  passengers  with  luggage,  and  estab- 
lished through  booking  (tickets),  it  would  suffice  for  the  neces- 
sities of  the  existing  traffic.  Sussex  v.  L.,  B.  &  S.  G.  and  L.  & 
S.  W.  R.W.  Cos.,  8  Ry.  &  Canal  Tr.  Cas.  17. 

Anyone  of  the  public  intending  to  send  traffic  over  the  rail- 
ways of  two  or  more  companies  forming  a  continuous  route, 
may,  under  section  2  of  the  Railway  and  Canal  Traffic  Act, 
1854,  require  the  companies  to  combine  to  carry  his  traffic  at 
a  single  booking,  (see  through  billing),  and  for  a  single  pay- 
ment as  an  accommodation  reasonable  to  be  granted  to  him. 
Didcot,  Newbury  &  Southampton  Ry.  Co.  v.  Great  Western  L. 
&  N.  W.  R.W.  Cos.,  9  Ry.  &  Canal  Tr.  Cas.  210. 
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318.  The  Board  may  determine,  as  questions  of  fact,  whe- Board  may 
ther  or  not  traffic  is  or  has  been  carried  under  substantially 
similar  circumstances  and  conditions,  and  whether  there  has,  in 
any- case,  been  unjust  discrimination,  or  undue  or  unreasonable 
preference  or  advantage,  or  prejudice  or  disadvantage,  within 
the  meaning  of  this  Act,  or  whether  in  any  case  the  company 
has,  or  has  not,  complied  with  the  provisions  of  the  three  last 
preceding  sections. 

2.  The  Board  may  by  regulation  declare  what  shall  constitute  May  mate 

declaratory 

substantially  similar  circumstances  and  conditions,  or  unjust  or  regulation . 
unreasonable  preferences,  advantages,  prejudices,  or  disadvan- 
tages within  the  meaning  of  this  Act,  or  what  shall  constitute 
compliance  or  non-compliance  with  the  provisions  of  the  three 
last  preceding  sections. 

3.  For  the  purposes  of  the  last  preceding  section,  the  Board  specific 

r       r  r  works  may 

may  order  that  specific  works  be  constructed  or  carried  out,  or£e™dered 
that  property  be  acquired,  or  that  specified  tolls  be  charged,  or 
that  cars,  motive  power  or  other  equipment  be  allotted,  distri- 
buted, used  or  moved  as  specified  by  the  Board,  or  that  any 
specified  steps,  systems,  or  methods  be  taken  or  followed  by 
any  particular  company  or  companies,  or  by  railway  companies 
generally.  3  Edw.  VII.,  cap.  58,  sec.  253 ;  6  Edw.  VII.,  cap.  42, 
sec.  23. 

The  principle  referred  to  in  sub-section  1,  has  been  fre- 
quently enunciated  by  the  highest  Courts  in  both  England  and 
the  United  States,  "Whether  in  particular  instances  there  has 
been  an  undue  or  unreasonable  prejudice  is  a  question  of  fact. ' ' 
Pickering  Phipps  v.  L.  &  N.  W.  R.W.  Go.  (1892),  2  Q.B.,  per 
Lord  Herschell,  at  p.  237. 

"The  argument  from  authority  seems  to  me  to  be  without 
conclusive  force  in  guiding  the  exercise  of  this  jurisdiction ;  the 
question  whether  undue  prejudice  has  been  caused  being  a  ques- 
tion of  fact  depending  on  the  matters  proved  in  each  case." 
Palmer  v.  L.  &  8.  W.  R.W.  Co.,  L.R.  1  C.P.  593,  per  Erie, 
C.J. 

"They  gave  a  decided,  distinct,  and  great  advantage,  as  it 
appears,  to  me,  to  the  distant  collieries.  That  may  be  due  or  un- 
due, reasonable  or  unreasonable;  but  under  the  Jcircumstances 
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is  not  the  reasonableness  a  question  of  fact?  Is  not  it  a  ques- 
tion of  fact  and  not  of  law  whether  such  a  preference  is  due  or 
undue?  Unless  you  can  point  to  some  other  law  which  defines 
what  shall  be  held  to  be  reasonable  or  unreasonable,  it  must 
be  and  is  a  mere  question,  not  of  law,  but  of  fact."  Per  Lord 
Herschell,  in  Dendby  Main  Colliery  Go.  v.  M.,  S.  &  L  ijff 
Co.,  3  Ry.  &  C.  Tr.  Cas.  426. 

See  also  Texas  &  Pacific  B.W.  Go.  v.  I.  G.  G.,  162  U  S   at 
p.  226. 

In  Danville  v.  Southern  B.W.  Co.,  8  I.C.  Rep.  409,  a  ease 
arising  under  section  4  I.C.  Act  the  Commission  said  at  p.  429: 

"From  the  very  nature  of  the  question,  however,  one  case 
can  seldom  be  an  exact  precedent  for  another.  Each,  traffic 
situation  presents  points  of  difference,  and  each  complaint  must 
be  considered  and  decided  upon  its  own  peculiar  facts.  The 
facts  presented  in  this  long  series  of  cases  are  kaleidoscopic.  A 
single  fact  may  appear  a  hundred  times,  but  always  with  a 
set  of  different  facts.  The  same  group  of  facts  seldom,  if  ever, 
appear  again  in  exactly  the  same  combination  or  relationship. 
Hence  each  group  of  facts  embraced  in  a  case,  and  each  deci- 
sion thereon,  is  often  little  more  than  a  decision  upon  the  facts 
in  that  particular  case.  Speaking  generally,  it  has  been  found 
that  no  two  cases  are  alike  in  every  respect,  and  no  rule  can  be 
devised  by  which  a  decision  can  be  rendered  in  every  case. 
Nevertheless,  as  will  be  seen,  there  are  in  many  of  the  cases 
cited  certain  common  elements  and  underlying  principles." 

what  319.  In  deciding  whether  a  lower  toll,  or  difference  in  treat- 

.Board  may 

consider  in  ment,  does  or  does  not  amount  to  any  undue  preference  or  an 

deciding  '  ^  r 

nnduepre-  unjust  discrimination,  the  Board  may  consider  whether  such 
lower  toll,  or  difference  in  treatment,  is  necessary  for  the  pur- 
pose of  securing,  in  the  interests  of  the  public,  the  traffic  in 
respect  of  which  it  is  made,  and  whether  such  object  cannot  be 
attained  without  unduly  reducing  the  higher  tolls.  3  Edw. 
VII.,  cap.  58,  sec.  254. 

This  section  corresponds  to  the  second  sub-section  of  section 
27,  Railway  and  Canal  Traffic  Act,  1888,  with  certain  omis- 
sions indicated  in  italics  and  changes  in  brackets  as  follows:— 
Section  27  (2).— "In  deciding  whether  a  lower  charge, 
(toll),  or  difference  in  treatment  does  or  does  not  amount  to 
an  (any)  undue  preference,  the  Court  or  the  Commissioners 
(Board),  as  the  case  may  be,  may,  so  far  as  they  thinh  reason- 
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able  in  addition  to  any  other  considerations  affecting  the  case, 
take  into  consideration  (consider)  whether  such  lower  charge 
(toll)  or  difference  in  treatment  is  necessary  for  securing  in  the 
interests  of  the  public  the  traffic  in  respect  of  which  it  is  made, 
and  whether  (such  object  cannot  be  attained)  the  inequality 
cannot  be  removed  without  unduly  reducing  the  (higher  tolls) 
rates  to  the  complainant.  Provided  that  no  railway  company 
shall  make,  nor  shall  the  Court  or  the  Commissioners  sanction, 
any  difference  in  the  tolls,  rates  or  charges  made  for,  or  any 
difference  in  the  treatment  of,  home  and  foreign  merchandise, 
in  respect  of  the  same  or  similar  services." 

See  section  77,  former  sub-section  1,  section  254  (1903),  as 
to  burden  of  proof  in  case  of  discrimination  resting  upon  the 
company,  following  section  27,  sub-section  1,  of  the  Eailway 
and  Canal  Traffic  Act,  1888,  with  slight  changes  without  alter- 
ing the  sense. 

Undue  Preference. 

In  the  interests  of  the  public — meaning  of.  In  Liverpool 
Corn  Traders'  Association  v.  London  and  North  Western  By. 
Co.,  7  Ry.  &  C.  Tr.  Cas.  126,  Wills,  J.,  in  delivering  judg- 
ment, a  member  of  the  Commissioners,  said  (p.  137:  "How- 
ever difficult  it  may  be  in  any  particular  case  to  say  what  is  or 
is  not  in  the  interests  of  the  public,  the  public  must  be  a  wider 
one  than  that  of  the  two  localities  concerned." 

In  a  later  similar  case,  Liverpool  Com  Traders'  Association 
v.  Great  Western  By.  Co.,  8  Ry.  &  C.  Tr.  Cas.  114  (1891) 
1  Q.B.  120,  the  same  judge  referring  to  the  passage  just  quoted 
in  this  former  judgment  says  at  p.  127:  "I  think  I  have  sug- 
gested too  narrow  a  view  of  what  is  meant  in  sub-section  2  by 
the  interests  of  the  public.  Any  such  misapprehension  on  my 
part  must  be  effectually  corrected  by  the  recent  judgment  in 
Pickering,  Phipps  and  Others  v.  London  &  North  Western  By. 
Co.,  (infra) ,  from  which  it  is  clear  that  the  public  intended  is 
the  public  of  the  locality  or  district  affected,  and  that  any  con- 
siderable slice  of  the  population  in  general  as  opposed  to  an 
individual  or  association  of  individuals  will  satisfy  the  descrip- 
tion." 

This  expression  "interests  of  the  public,"  section  27,  sub- 
section 2  of  the  Railway  and  Canal  Traffic  Act,  1888,  includes 
any  considerable  portion  of  the  population  not  being  the  parties 
or  their  servants,  and  will  therefore  include  the  inhabitants  of 
any  district  dependent  for  its  prosperity  on  any  given  industry 
or  trade,  Castle  Steam  Trawlers  v.  Great  Western  By.  Co.,  13  Ry. 
&  Canal  Tr.  Cas.  145. 
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In  commenting  on  these  decisions  Prof.  S.  J.  McLean  (now 
a  member  of  the  Board  of  Railway  Commissioners),  states  in  an 
article  on  the  English  Railway  and  Canal  Commission  of  1888 
Quarterly  Journal  of  Economics,  Vol.  XX.,  1905,  pp.  1-55  re.' 
printed  in  Railway  Problems  by  Ripley,  at  p.  615,  that  "By 
judicial  construction  'public  interest'  has  thus  come  to  mean 
the  controlling  power  of  effective  competition  on  particular 
rates. ' ' 

See  Stamford  Junction  Case,  3  Can.  Ry.  Cas.  256  where  the 
general  question  of  public  interest  is  discussed,  p.  259-261. 

The  legitimate  desire  of  the  railway  company  to  secure  the 
traffic  is  not  only  to  be  considered,  but  also  whether  it  is  in  the 
interests  of  the  public  that  they  should  secure  it  or  abandon  it 
or  not  attempt  to  secure  it.  One  class  of  cases  intended  to  be 
covered  is  where  traffic  from  a  distance  is  charged  low  rates 
because  unless  such  low  rates  are  charged  it  will  not  come  into 
the  market  at  all;  per  Lord  Herschell,  in  Pickering  Phipps  v. 
London  &  N.  W.  B.W.  Go.  (1892),  2  Q.B.,  at  p.  244,  8  Ry.  &  C. 
Tr.  Cas.  at  p.  102. 

The  fact  that  a  trader  has  access  to  a  competing  route  for 
the  carriage  of  his  goods  may  be  taken  into  consideration  by 
the  Commissioners  in  deciding  whether  lower  tolls  or  rates 
charged  to  such  trader  constitute  an  undue  preference,  ibid. 

See  also  Fairweather  v.  Corporation  of  York,  11  Ey.  &  C. 
Tr.  Cas.  201,  where  after  taking  the  public  interest  and  other 
matters  into  consideration  an  agreement  with  the  corporation 
providing  for  a  fixed  charge  to  Messrs.  L.  for  use  of  River  Ouse 
navigation  in  conveying  wheat  was  held  an  undue  preference 
over  another  firm  also  using  the  river. 

In  Spillers  and  Bakers  v.  Taff  Vale  By.  Co.,  12  Ry.  &  0. 
Tr.  Cas.  70,  and  Lancashire  Patent  Fuel  Co.  v.  London  &  North 
Western  By.  Co.,  et  al.,  ibid.,  77  complaints  that  lower  rates 
were  charged  on  coal  for  shipment  than  for  coal  carried  to  a 
trader  over  the  same  sidings  were  dismissed. 

Under  the  English  Act  it  has  been  held  from  an  early  date 
that  wholesale  rates  for  large  shipments  do  not  constitute  an 
undue  preference,  Nicholson  v.  Great  Western  By.  Co.,  5  C.B. 
N.S.  366. 

A  special  agreement  to  grant  rebates  from  1  to  1%  Per 
cent,  in  consideration  of  the  annual  tonnage  carried  exceeding 
25,000  tons  was  held  an  undue  preference  under  section  2,  (Act 
of  1854),  and  section  27  (Act  of  1888),  except  to  the  extent  of 
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%  per  cent.  Charrington  v.  Midland  R.W.  Co.,  11  Ry.  &  C. 
Tr.  Cas.  222. 

In  another  case,  Dalby  v.  Midland  R.W.  Co.,  10  Ry.  &  C. 
Tr.  Cas.  303,  a  similar  rebate  was  reduced  from  3d.  to  Id.  per 
ton. 

An  agreement  to  issue  season  tickets  to  traders  giving  traf- 
fic yielding  annually  £250  or  over,  at  a  cheaper  rate,  than  to 
ordinary  passengers  has  been  held  upon  the  facts  not  to  be  an 
undue  preference.  Inverness  Chamber  of  Commerce  v.  High- 
land R.W.  Co.,  11  Ry.  &  C.  Tr.  Cas.  218. 

In  HicMeton  Main  Colliery  Co.  v.  Hull,  Barnsley  &  West 
Riding  Junction  Ry.  Co.,  12  Ry.  &  C.  Tr.  Cas.  63,  a  differ- 
ence of  2d.  per  ton  upon  a  guaranteed  shipment  of  20,000  tons 
per  annum  was  justified. 

320.  In  any  case  in  which  the  toll  charged  by  the  company  App?rt£i??1", 
for  carriage,  partly  by  rail  and  partly  by  water,  is  expressed  ini°I™™»ee 
a  single  sum,  the  Board,  for  the  purpose  of  determining  whe- and  water, 
ther  a  toll  charged  is  discriminatory  or  contrary  in  any  way  to 

the  provisions  of  this  Act,  may  require  the  company  to  declare 
forthwith  to  the  Board,  or  may  determine,  what  portion  of  such 
single  sum  is  charged  in  respect  of  the  carriage  by  rail.  3  Edw. 
VII.,  cap.  58,  sec.  254. 

Freight  Classification. 

321.  The  tariffs  of  tolls  for  freight  traffic  shall  be  subject  Tariff  of 

°  tolls  snb- 

to  and  governed  by  that  classification  which  the  Board  may  pre-  ifct  to 
scribe  or  authorize,  and  the  Board  shall  endeavor  to  have  such«on5y 

'  Board., 

classification  uniform  throughout  Canada,  as  far  as  may  be, 
having  due  regard  to  all  proper  interests. 

2.  The  Board   may   make    any   special    regulations,    terms  s *e^nd 
and  conditions  in  connection  with  such   classification,   and  as  conditions. 
to  the  carriage  of  any  particular  commodity  or  commodities 
mentioned  therein,  as  to  it  may  seem  expedient. 

3.  The  company  may,  from  time  to  time,  with  the  approval  changes  oi 
of  the  Board,  and  shall,  when  so  directed  by  the  Board,  place 

any  goods  specified  by  the  Board  in  any  stated  class,  or  remove 
them  from  any  one  class  to  any  other,  higher  or  lower  class: 
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Provided  that  no  goods  shall  be  removed  from  a  lower  to  a 
higher  class  until  such  notice  as  the  Board  determines  has  been 
given  in  the  Canada  Gazette. 

united  4.  Any  freight  classification  in    use  in    the    United  States 

Freight      may,  subject  to  any  order  or  direction  of  the  Board,  be  used  by 
«on.  the  company  with  respect  to  traffic  to  and  from  the  United 

States.     3  Edw.  VII.,  cap.  58,  sec.  255. 

General  Explanation.  Classification,  it  has  been  said,  is  the 
foundation  of  all  rate-making.  It  was  very  early  found  in  the 
history  of  railroads  that  the  charges  for  transportation  of  differ- 
ent articles  of  freight  could  not  be  apportioned  among  such 
articles  by  reference  to  the  cost  of  transporting  them  severally, 
for  if  this  were  attempted,  it  would  restrict  within  very  nar- 
row limits  the  commerce  in  articles  whose  bulk  and  weight  was 
large  as  compared  with  their  value ;  so  the  carriage  of  very  large 
articles  to  any  distance  would  be  prevented,  while  the  rates  on 
the  carriage  of  very  small  articles,  perhaps  of  great  value, 
would  be  absurdly  low.  Accordingly,  it  was  considered  not 
unjust  to  apportion  the  whole  cost  of  service  among  all  the 
articles  transported,  upon  a  basis  that  should  have  regard  to  the 
relative  value  of  the  service,  rather  than  the  relative  cost  of 
transportation.  Such  a  system  of  rate-making  thus  in  principle 
approximates  to  taxation,  the  value  of  the  article  carried  being 
the  most  important  element  to  be  considered  in  determining 
what  should  be  paid  upon  it. 

Accordingly,  for  convenience  and  certainty  in  imposing 
charges,  freight  is  classified,  an  article  which  is  placed  in  one 
class  being  charged  a  higher  or  lower  proportional  rate  than 
that  which  is  placed  in  another. 

But  value  is  not  the  only  thing  to  be  considered  when  classi- 
fication is  made.  Some  articles  are  perishable,  some  easily 
broken,  some  involve  special  risks  in  carriage,  some  are  bulky, 
some  specially  difficult  to  handle,  etc.  All  these  considerations 
affect  rates;  and  in  addition,  every  section  of  the  country  has 
peculiar  products  it  wishes  to  send  to  market  as  widely  as  pos- 
sible, and  expects  the  railway  to  encourage  its  productions  by 
giving  low  classification,  and  thus  low  rates. 
1st  Annual  Rept.  I.C.  Com.  (1887),  pp.  30-1. 
The  method  of  classification  consists  in  grouping  a  large 
number  of  articles  into  several  different  classes,  with  different 
rates  for  the  transportation  of  each  class.  Articles  of  the  same 
kind  are  usually  grouped  together  in  the  same  class  as  far  as 
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possible,  but  as  the  articles  in  each  class  are  very  numerous, 
there  is  a  great  diversity  among  them,  and  there  are  generally 
but  few  things  of  the  same  kind  that  can  be  placed  in  one  class. 
This  is  unavoidable,  because  the  articles  are  so  numerous,  while 
the  classes  are  but  few.  All  articles  embraced  in  a  class  are 
usually  charged  the  rate  of  that  class,  whatever  it  may  be.  The 
method  of  making  rates  by  classification  is  intended  for  the 
convenience  of  the  company  and  also  for  the  accommodation  of 
the  shippers,  experience  has  shewn  that  it  is  the  best  and  most 
practical  way  of  dealing  with  the  subject,  but,  it  sometimes 
happens  that  there  are  inequalities  of  rates  on  some  of  the 
articles  grouped  together  in  one  class  as  compared  with  others 
in  that  class.  Where  one  article  of  freight  in  a  class  is  charged 
a  much  higher  or  lower  relative  rate  than  it  ought  to  be  charged 
with,  compared  with  another  in  the  same  or  some  other  class, 
this  may  amount  to  an  unjust  discrimination. 

In  grouping  articles  together  in  a  class  for  the  purpose  of 
fixing  rates,  several  considerations  are  usually  deemed  to  have 
a  controlling  effect.  Among  these  may  be  mentioned  the  com- 
petitive element,  or  rates  made  necessary  by  competition,  the 
bulk  and  weight,  value,  hazardous  and  extra  hazardous  freight, 
liability  to  waste  or  injury  in  transit,  the  facilities  required  for 
particular  or  special  shipments;  the  volume  of  the  business, 
that  is,  the  tonnage  movement,  the  direction  in  which  the  freight 
moves.  Freight  occupying  a  great  deal  of  space  must  to  some 
extent  be  charged  for  that  space;  or  if  it  be  freight  of  very 
great  value,  a  higher  rate  may  be  charged  than  if  it  be  of  very 
little  value,  on  account  of  the  responsibility  connected  with 
the  service,  and  the  corresponding  benefit  to  the  owner.  Pyle  v. 
East  Tennessee  V.  &  G.  B.W.  Co.,  1  I.C.C.  Rep.  465. 

The  reports  of  the  Inter-State  Commerce  Commission  since 
its  inception  in  1887  show  persistent  efforts,  by  appeals  to  the 
Railway  Companies  and  Congress,  for  the  establishment  of  a 
uniform  classification  throughout  the  United  States.  The  ef- 
fort so  far  has  failed,  although  much  has  been  accomplished. 
At  present  there  are  three  principal  classifications  in  force,  the 
Official,  "Western,  and  Southern. 

The  Official  classification,  generally  speaking,  is  adopted  by 
the  railways  in  all  that  portion  of  the  United  States  lying  east 
of  Chicago,  and  Lake  Michigan,  and  north  of  the  Ohio  and 
Potomac  Rivers.  The  Southern  obtains  in  that  part  of  the 
United  States  lying  south  of  the  Ohio  and  Potomac  Rivers.  The 
Western  Classification  governs  in  the  territory  west  of  Lake 
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Michigan  and  a  line  drawn  from  Chicago  to  St.  Louis,  and  all 
the  territory  west  of  the  Mississippi  River. 

There  are,  however,  many  exceptions  to  the  application  of 
these  general  classifications  in  the  territories  above  described 
e.g.,  commodity  tariffs  providing  lower  rates  than  the  regular 
classification  tariffs  for  certain  staple  articles  such  as  grain 
lumber,  coal,  iron,  oil,  etc.,  are  published  by  nearly  all  the 
leading  companies.  For  some  purposes  these  territories  over- 
lap, and  freight  shipped  over  different  railways  may  be  and 
often  is  subject  to  different  classifications. 

The  Official  classification  contains  nominally  sis  classes,  the 
Western  ten,  and  the  Southern  twelve.  These  numbers  are 
somewhat  misleading,  for  there  are  actually  more  classes  by 
sub-division  than  those  in  each  system.  From  5,000  to  7,000 
items  are  embraced  in  these  different  classifications,  due  large- 
ly to  repetitions,  e.g.,  acids  occur  five  times  in  as  many  differ- 
ent classes,  depending  on  the  method  of  shipment,  there  are 
classifications  for  articles  in  carloads,  (C.L.),  and  less  than 
carload  lots.  (L.C.L.)  Some  of  these  classifications  are  refer- 
red to  in  the  Tower  Oiled  Clothing  Company's  Case,  3  Can.  Ry. 
Cas.  417. 

As  might  readily  be  expected,  charges  of  unjust  discrimina- 
tion between  rival  communities  or  kindred  kinds  of  traffic  are 
found  upon  investigation  to  arise  from  the  diverse  classifica- 
tions to  which  the  same  commodity  is  subjected  in  different 
sections  of  the  country,  and  the  manner  in  which  different 
articles,  which  are  in  reality  competitive,  have  been  classified, 
e.g.,  live  stock  and  its  products,  supra,  p.  550 ;  wheat  and  flour, 
Kaufman  v.  Missouri  Pacific  B.W.  Co.  et  al.,  3  I.C.C.  Rep. 
400;  corn  and  corn  products,  Bates  v.  Pennsylvania  B.W.  Co., 
3  I.C.  Rep.  296;  raisins  and  dried  fruits,  Martin  v.  Southern 
Pacific  B.W.  Co.  et  al.,  2  I.C.C.  Rep.  1.  Raising  soap  in  car- 
loads from  6th  to  5th  class  was  held  not  unlawful ;  while  rais- 
ing soap  in  less  than  carloads  from  4th  to  3rd  class  was  held 
unreasonable  and  unjust.  Procter  &  Gamble  v.  C,  E.  &  D. 
B.W.  Co.  et  al,  9  I.C.C.  Rep.  440.  So  also  raising  hay  and 
straw  from  6th  to  5th  class  was  held  to  be  unjust  and  unrea- 
sonable, and  resulting  in  unlawful  discrimination  against 
localities  where  hay  and  straw  are  produced,  and  against  pro- 
ducers, shippers,  dealers,  and  consumers  of  such  articles  in 
that  section  of  the  country.  National  Hay  Association  v.  L.  S- 
&  M.  8.  B.W.  Co.  et  al,  9  I.C.C.  Rep.  264. 

The  Circuit  Court  decided  that  the  order  of  the  Commis- 
sion was  invalid  as  an  attempt  to  fix  rates  which  is  beyond  the 
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power  of  the  Commission.  134  Fed.  Rep.  942.  The  United 
States  Supreme  Court  affirmed  this  decision  by  a  divided 
Court  without  giving  reasons,  202  U.S.  613.  The  Circuit  Court 
did  not  dissent  in  any  way  from  the  statement  of  the  prin- 
ciples of  classification  given  by  the  Commission  in  their  report 
hereafter  mentioned. 

The  last  case  cited,  that  of  the  National  Hay  Association, 
supra,  contains  an  elaborate  discussion  of  the  principles  of 
classification  and  an  analysis  of  the  relevant  considerations, 
such  as  cost  of  carriage,  revenue  to  carrier,  profit  to  shipper, 
etc. 

Another  principle  governing  rates  for  great  staples  is  thus 
stated  in  National  Hay  Association  Case,  at  p.  306:  "In  the 
carriage  of  great  staples,  which  supply  enormous  business,  and 
which  in  market  value  and  actual  cost  of  transportation  are 
among  the  cheapest  articles  of  commerce,  rates  yielding  only 
moderate  profit  to  the  carriers  are  both  necessary  and  justifi- 
able." And  it  was  held  that  though  the  carriers  may  be  at 
some  greater  expense  to  handle  and  transport  hay  than  some 
other  articles  in  the  5th  or  6th  class  of  the  Official  classification, 
the  character,  value,  volume,  and  use  of  that  commodity  are 
such  as  to  require  relatively  low  rates  for  its  carriage,  ibid. 

Where  different  rates  were  charged  for  the  carriage  of  dif- 
ferent descriptions  of  coal,  splint  coal  and  cannel  coal,  which 
the  Commissioners  found  as  a  fact  were  competitive  and  com- 
mercially and  substantially  of  the  same  description  for  the  pur- 
pose for  which  they  were  used,  and  the  cost  of  conveyance  to 
the  company  was  the  same,  held  that  their  carriage  at  unequal 
rates  was  an  undue  prejudice  to  the  complainants:  Nitshill 
Coal  Co.  v.  Caledonian  E.W.  Co.,  2  Ry.  &  C.  Tr.  Cas.  39. 

In  the  Pea  Millers  Case,  3  Can.  Ry.  Cas.  433,  the  rate  on 
split  peas  for  export  was  restored  to  the  same  rate  as  flour  for 
export  on  the  principle  that  the  manufactured  article  is  more 
valuable  than  the  raw  material  from  which  it  is  made  and 
should  be  better  able  to  bear  a  higher  rate. 

This  is  a  well  established  principle  of  transportation. 
Bulte  Milling  Co.  v.  Chicago  &  Alton  By.  Co.,  15  I.C.C.  Rep. 
364. 

The  governing  principle  of  freight  classification  is  to  so 
classify  traffic  and  fix  charges  thereon,  that  the  burdens  of 
transportation  shall  be  reasonably  and  justly  distributed  among 
the  articles  carried.  This  arises  from  the  statutory  obligation 
imposed  on  carriers  not  to  charge  unjust  or  unreasonable  rates, 
(section  323),  or  to  impose  any  undue  or  unreasonable  preju- 

36— R.L. 
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dice  or  disadvantage  in  any  respect  whatsoever,  (section  317). 
National  Hay  Association  v.  L.  S.  &  M.  S.  B.W.  Co.  et  al. 
supra,  at  p.  304. 

A  freight  classification  contains  out  a  few  general  classes. 
It  is  impossible  to  place  in  each  class  only  such  articles  as 
resemble  each  other  in  character,  use,  value,  volume,  bulk, 
weight,  risk,  expense  of  handling,  and  competition.  The  best 
that  can  be  done  is  to  place  in  the  same  class  articles  generally 
similar  with  commodities  most  nearly  related  to  it  in  general 
character  and  other  essential  respects,  ibid.,  at  p.  307. 

An  exact  classification  is  impossible.  Unless  the  number  of 
classes  is  indefinitely  increased  there  must  always  be  articles 
in  respect  to  which  it  will  be  very  difficult  to  determine  into 
which  of  two  classes  they  should  fall.  If  the  elements  which 
fix  the  class  are  substantially  the  same  in  case  of  two  articles, 
then  those  articles  should,  as  a  matter  of  law,  be  classified  alike, 
and  to  put  one  in  one  class  and  another  in  another,  would  be 
a  discrimination  and  a  violation  of  the  Act,  no  matter  what  the 
purpose  of  doing  it  might  be.  Rea  v.  Mobile  &  Ohio  ,B.W.  Co., 
7  I.O.C.  Rep.  at  p.  51. 

In  determining  what  freight  rate  or  toll  should  be  borne  by 
different  articles  or  commodities,  an  attempt  should  be  made 
to  maintain  a  fair  relation  between  them,  and  a  classification 
which  ignores  such  considerations  is  unjust  and  unreasonable: 
e.g.,  placing  hatters'  furs,  scraps  and  cuttings  in  double  first, 
but  hats  only  in  first  class,  Myer  v.  C.  C.  G.  &  St.  L.  B.W.  Co., 
9  I.C.G.  Rep.  78,  known  as  The  Hatters'  Furs  Case. 

In  the  report  of  the  Board  of  Trade  to  Parliament  (1890), 
under  sec.  24  of  the  Railway  &  Canal  Traffic  Act,  1888,  the  fol- 
lowing important  principles  are  stated  to  have  guided  the 
Board  in  the  classification  of  merchandise  and  schedules  of 
maximum  rates  applicable  thereto:  "Value,  (including  damage- 
ability)  ,  weight  in  proportion  to  bulk,  facility  for  loading,  mass 
of  consignments,  and  necessity  for  handling;"  but  it  was  not 
found  possible  to  state  the  proportionate  value  to  be  attached 
to  each.  Boyle  &  Waghorn,  "Railway  &  Canal  Traffic"  (1901), 
Vol.  2,  p.  139. 

Railway  officials  who  have  made  a  classification  cannot 
testify  to  their  understanding  of  its  construction.  It  is  for  the 
general  information  of  the  public,  and  should  be  expressed  in 
plain  terms,  so  that  an  ordinary  business  man  can  understand 
it,  and  with  the  table  of  rates  determine  for  himself  the  charge 
for  transportation  of  a  given  article.  Terms  of  art  or  terms 
peculiar  to  any  business  may  be  explained  by  those  engaged  m 
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such  business,  but  not  by  railroad  experts  in  the  sense  under- 
stood by  them.  Hurlburt  v.  L.  S.  &  M.  8.  By.  Co.,  2  I.C.C. 
Rep.  81. 

Classification  of  railroad  ties  in  a  different  class  from 
other  lumber  is  an  unjust  discrimination.  Reynolds  v.  West- 
ern, New  York  &  Pennsylvania  B.W.  Co.,  1  I.C.C.  Kep.  347 : 
Scobell  v.  Kingston  &  Pembroke  B.W.  Co.,  3  Can.  Ry.  Cas. 
412.  Common  carriers  in  making  rates  cannot  arrange  them 
from  an  exclusive  regard  to  their  own  interests,  but  must  have 
respect  to  the  interest  of  those  who  employ  their  services  and 
must  subordinate  their  own  interests  to  the  rules  of  relative 
equality  and  justice,  ibid. 

In  classification,  the  market  value  of  articles  of  commerce 
and  the  shipper's  representation  to  the  public  as  to  their  char- 
acter, may  properly  be  taken  into  consideration  in  ascertain- 
ing the  analogy  they  bear  to  other  articles  and  determining 
the  class  to  which  they  justly  belong,  especially  as  to  articles 
in  which  there  is  no  free  competition.  Carriers  are  not  required 
to  estimate  the  intrinsic  value  of  freight  as  distinguished  from 
its  commercial  value  for  purposes  of  classification  and  rates 
So  held  in  Warner  v.  New  York  Central  &  Hudson  River  R.W. 
Co.  et  al.,  3  I.C.  Rep.  74,  where  a  higher  classification  for  patent 
medicines  than  for  ale,  beer,  and  mineral  water  was  held  not 
unjust.  So  also  in  the  case  of  toilet  soap  as  compared  with 
laundry  soap,  Andrews  v.  Pittsburg,  Cincinnati  &  St.  Louis  R. 
W.  Co.  et  al,  3  I.C.  Rep.  77. 

In  the  Ontario  Fruit  Growers'  Association  v.  Canadian  Paci- 
fic Ry.  Co.,  3  Can.  Ry.  Cas.  430,  the  Board  approved  an  agree- 
ment reducing  the  classification  of  apples  in  boxes  in  less  than 
carload  lots  (L.C.L.)  from  second  to  third  class,  and  of  pears 
in  boxes  and  barrels  (L.C.L.)  from  first  to  third  class  and  in 
carloads  (C.L.)  from  third  to  fifth  class. 

In  the  Tower  Oiled  Clothing  Company's  Case,  3  Can.  Ry. 
Cas.  417,  a  third  class  rate  (C.L.)  was  given  on  oiled  clothing, 
minimum  weight  of  car  20,000  lbs. 

Canadian  Classification  No.  14,  approved  by  the  Board 
came  into  force  1st  January,  1909. 

It  contains  ten  classes  besides  sub-divisions. 

The  Official  Classification  (U.S.,  which  contains  nominally 
six  classes,  usually  governs  through  rates  between  points  in 
Eastern  Canada  and  points  in  the  United  States,  within  what 
is  generally  termed  Official  Classification  Territory  (Eastern 
Trunk  Lines  and  Central  Freight  Association) ;  and  similarly 
the  use  of  the  "Western  Classification    (U.S.),  which  contains 
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nominally  ten  classes,  is  sometimes  applied  to  through  rates 
between  points  in  the  North-western  States  and  "Western  Can- 
ada. The  Southern  Classification  (U.S.),  is  not  applicable  in 
Canada  nor  between  any  portion  of  Canada  and  the  United 
States. 


Tariffs. 

Form  and         322.  All  tariff  by-laws  and  tariffs  of  tolls  shall  be  in  such 
particulars.  fornij  gjze  an(j  styie;  an(j  gjve  such  information,  particulars  and 

details,  as  the  Board  may,  by  regulation,  or  in  any  case,  pre- 
scribe.    3  Edw.  VII.,  cap.  58,  sec.  256. 


Disallow- 
ance. 


Substitu- 
tion 


Commence- 
ment. 


Amend- 
ment 


Consolida- 
tion and 

re-issue. 


323.  The  Board  may  disallow  any  tariff  or  any  portion 
thereof  which  it  considers  to  be  unjust  or  unreasonable,  or  con- 
trary to  any  of  the  provisions  of  this  Act,  and  may  require  the 
company,  within  a  prescribed  time,  to  substitute  a  tariff  satis- 
factory to  the  Board  in  lieu  thereof,  or  may  prescribe  other 
tolls  in  lieu  of  the  tolls  so  disallowed. 

2.  The  Board  may  designate  the  date  at  which  any  tariff 
shall  come  into  force. 

3.  Any  tariff  in  force,  except  standard  tariffs,  hereinafter 
mentioned,  may,  subject  to  disallowance  or  change  By  the 
Board,  be  amended  or  supplemented  by  the  company  by  tariffs, 
in  accordance  with  the  provisions  of  this  Act. 

4.  When  any  tariff  has  been  amended  or  supplemented  from 
time  to  time,  the  Board  may  order  that  a  consolidation  and 
reissue  of  such  tariff  be  made  by  the  company.  3  Edw.  VII., 
cap.  58,  sec.  257. 

The  following  cases  have  been  decided  by  the  Board  under 
the  first  sub-section,  reported  in  3  Can.  Ry.  Cas. : 

Rates  on  bottles  (C.L.),  were  reduced  on  account  of  foreign 
competition,  Sydenham  Glass  Company's  Case,  p.  409.  Rates 
on  cooperage  stock  were  reduced  to  rates  on  common  lumber, 
Cooperage  Stock  Case',  p.  421.  An  increase  from  3  to  4  cents 
per  100  lbs.  on  logs,  on  condition  that  the  finished  product 
should  be  carried  over  the  same  railway,  was  held  not  unrea- 
sonable, the  ordinary  mileage  tariff  rate  being  TY?  cents  per  100 
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lbs.,  United  Factories  Case,  p.  424.  The  arbitrary  rate  on  coal 
to  Almonte,  40  and  65  cents  per  ton  higher  than  to  Carleton 
Junction  and  Ottawa,  was  reduced  to  20  cents,  the  same  as  on 
10th  class  freight,  Almonte  Knitting  Co.'s  Case,  p.  441. 

On  15th  April,  1905,  the  Board  reduced  the  rate  charged  on 
grain  to  the  Atlantic  seaboard  to  the  same  basis  as  charged  on 
the  milled  product  thereof  on  complaint  of  Farmers'  Associa- 
tion. 

For  many  years  substantially  the  same  rates  have  been 
maintained  to  the  Atlantic  seaboard  on  flour  and  wheat  for 
export  and  similarly  for  domestic  rates.  Bulte  Milling  Co.  v. 
Chicago  &  Alton  By.  Co.,  15  I.C.C.  Rep.  363. 

Rates  on  branch  lines  to  a  common  point  may  be  higher  for 
a  shorter  distance  than  from  points  on  the  main  line.  Malkin 
&  Co.  v.  Grand  Trunk  By.  Co.,  8  Can.  Ry.  Cas.  183. 

The  1st  section  of  the  Inter-State  Commerce  Act  provides 
that  all  charges  for  services  rendered,  etc.,  in  transportation  of 
passengers  or  property  shall  be  "reasonable  and  just,  and  every 
unjust  and  unreasonable  charge  for  such  service  is  prohibited 
and  declared  to  be  unlawful : "  but  the  Commission  has  no  power 
to  fix  rates,  7.  C.  G.  v.  Cincinnati,  N.  0.,  &  T.  P.  By.  Co.,  167 
U.S.  506.  The  principle  upon  which  rates  are  considered 
reasonable  and  just  is  thus  stated:  "Rates  should  bear  a  fair 
and  reasonable  relation  to  the  average  cost  of  the  traffic  as 
delivered  to  carrier  for  transportation,  and  the  average  market 
price  the  freight  will  command,  or  as  it  is  termed,  the  commer- 
cial value  of  the  property."  If  a  rate  is  so  high  as  to  yield  a 
large  profit  to  the  carrier  and  to  deprive  its  patrons  of  any 
profit  and  make  their  business  ruinous,  then  the  interest  of  its 
patrons,  and  the  general  public  interests  as  well,  require  the 
carrier  to  remit  a  portion  of  its  profits  and  accept  a  rate  more 
equitable  both  to  the  carrier  and  public.  This  is  indispensable  to 
make  a  rate  reasonable  and  just.  Board  of  Bailway  Commis- 
sioners v.  Florence  By.  Co.,  8  I.C.C.  Rep.,  at  p.  18. 

Neither  the  presence  nor  absence  of  competition  by  carriers, 
measured  solely  by  their  financial  interests  alone  can  be  relied 
on  to  adjust  rates  just  and  reasonable  to  all :  Tifton  v.  L.  &  M. 
BW.  Co.  et  al.,  9  I.C.C.  Rep.  178.  The  legitimate  interests  of 
the  carriers,  traders,  shippers  and  of  the  localities  where  the. 
goods  are  shipped  and  delivered,  should  (all  be  considered: 
Texas  &  Pacific  B.W.  Co.  v.  7.  C.  C,  162  U.S.  197. 

Whether  an  advance  in  rates  should  be  made  depends  upon 
(1),  Whether  is  is  reasonable,  having  regard  to  cost  and  value 
of  service;  and  as  compared  with  rates  on  other  commodities 
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(2),  whether  it  is  reasonable  in  the  absolute,  regarded  as  a  tax 
upon  the  people  who  ultimately  pay  the  transportation  charge : 
Be  Proposed  Advance  in  Freight  Bates,  9  I.C.C.  Kep.  382. 

The  question  whether  rates  are  unjust  and  reasonable  in 
themselves  is  in  some  measure  relative,  and  may  be  tested  for 
particular  rates  with  those  accepted  elsewhere  for  similar  ser- 
vices, I.  C.  C.  v.  East  Tennessee  B.W.  Co.,  85  Fed.  Eep.  107. 

A  rate  can  seldom  be  considered  "in  and  of  itself."  It 
must  be  taken  almost  invariably  in  relation  to  and  in  connec- 
tion with  other  rates.  The  freight  rates,  both  upon  different 
commodities  and  between  different  localities,  are  largely  inter- 
dependent, and  it  is  that  they  do  not  bear  a  proper  relation 
to  one  another,  rather  than  that  they  are  absolutely  either  too 
high  or  too  low,  which  most  often  gives  grotind  for  complaint, 
Tileston  v.  Northern  Pacific  B.W.  Co.,  8  I.C.C.  Eep.  346. 

Through  rates  are  not  required  to  be  made  on  a  mileage 
basis  nor  local  rates  to  correspond  with  the  divisions  of  a  joint 
through  rate  over  the  same  line.  Mileage  is  usually  an  element 
of  importance,  and  due  regard  to  distance  proportions  should 
be  observed  in  connection  with  the  other  considerations  that 
are  material  in  fixing  transportation  charges.  McMorran  v. 
Grand  Trunk  B.W.  Co.,  2  I.C.  Rep.  604. 

The  conditions  affecting  through  shipments  at  through  rates, 
are  such  that  a  division  of  through  rates  cannot  be  taken  as  a 
measure  of  the  reasonableness  of  a  local  rate.  The  competition 
of  other  grain  growing  territories  fixes  the  rate  on  through  ship- 
ments. 

Kerr  v.  Canadian  Pacific  B.W.  Co.,  9  Can.  Ry.  Cas.  207. 

When  the  reasonableness  of  rates  is  in  question,  the  charges 
made  on  long  through  lines  cannot  form  a  just  basis  for  com- 
parison with  local  rates  for  relatively  short  distances.  Crews 
v.  Bichmond  &  D.B.W.  Co.,  1  I.C.  Rep.  703. 

The  question  of  distance  becomes  in  many  cases  a  minor 
consideration  where  capital  has  been  invested  on  the  strength 
of  a  given  rate.  The  rate  will  not  be  disturbed  without  taking 
.  into  account  the  effect  on  commercial  and  industrial  conditions. 
Doolittle  v.  Grand  Trunk  By.  Co.  (Stone  Quarry  Bates  Case), 
8  Can.  Ry.  Cas.  11.  Green  Bay  v.  Baltimore  &  Ohio  By.  Co., 
15  I.C.C.  Rep.  59. 

Mountain  Ice  Co.  v.  Delaware,  Lackawanna  &  Western  By. 
Co.  Hid.,  305.  The  Rate-per-ton-per-mile  rule  brings  rates  down 
to  the  narrowest  point  of  scrutiny,   and  for  that  purpose  is 
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valuable,  but  it  excludes  consideration  of  other  circumstances 
and  conditions  which  enter  into  the  making  of  rates,  no  matter 
how  compulsory  or  imperious  they  may  be,  and  it  cannot  there- 
fore be  accepted  as  controlling  in  determining  the  reasonable- 
ness of  rates.  Gustin  v.  A.T.  &  8.F.  By.  Co.  et  al.,  8  I.C.C.  Eep. 
277.  Cedar  Hill  Coal  &  Coke  Co.  v.  Colorado  &  Southern  By. 
Co.,  16  I.C.C.  Eep.  387. 

The  I.  C.  Commission  has  several  times  held  that  where  a  par- 
ticular industry  has  grown  up  under  rates  voluntarily  established 
and  maintained  by  carriers,  these  rates  can  not  be  advanced 
without  considering  the  effect  upon  that  industry.  There  is 
no  such  thing  as  a  contract  between  the  railway  and  the  shipper 
that  a  certain  rate  shall  be  charged,  for  the  railway  rate  is  a 
matter  of  public  concern,  which  cannot  ordinarily  be  made 
the  subject  of  private  contract,  but  in  determining  what  is  the 
just  and  reasonable  thing  to  be  done  this  Commission  must 
consider  the  effect  upon  all  parties.  Beatrice  Creamery  Co. 
v.  Illinois  Central  By.  Co.,  15  I.C.C.  Eep.  109. 

There  is  no  conclusive  presumption  that  a  rate  reasonable 
to-day  was  reasonable  a  year  or  a  day  before  and  since  reason- 
able rates  vary  from  time  to  time,  some  point  of  division  must 
be  found.  Penrod  Go.  v.  Chicago,  Burlington  &  Quincy  By. 
Co.,  ibid.,  328. 

Sub-section  2  does  not  authorize  the  Board  to  make  a  re- 
troactive order.  Dominion  Concrete  Co.  v.  Canadian  Pacific 
By.  Co.,  6  Can.  Ey.  Cas.  514,  followed  in  Laidlaw  Lumber  Co. 
v.  Grand  Trunk  By.  Co.,  8  Can.  Ey.  Cas.  192,  or  grant  rebates  or 
refunds  of  tolls  which  have  been  charged. 

The  I.  C.  Commission  is  an  administrative  body.  The  rates, 
regulations,  and  practices  which  it  establishes  within  its  juris- 
diction become  rules  of  action  which  may  and  must  enter  into 
the  business  dealings  of  this  country.  It  may  be  necessary  to 
change  from  time  to  time  these  rulings  as  varying  conditions 
require,  but  they  should  never  be  changed  except  upon  due 
notice  to  the  public,  which  is  affected  by  them,  and  it  would 
be  altogether  intolerable  if  the  change  could  be  made  retroactive. 
Nebraska-Iowa  Grain  Co.  v.  Union  Pacific  By.  Co.,  15  I.C.C. 
Rep.  93. 

324.  In  all  cases   a  fraction   of  a  mile  in  the  distance   over  Fraction  or 

t  ■  -,  jv>      .  a  mile. 

which  traffic  is  carried  on  the  railway  shall  be  considered  as  a 
whole  mile. 
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Fraction  of  2.  In  estimating  the  weight  of  any  goods  in  any  one  single 
in  weight,  shipment  on  which  the  toll  amounts  to  more  than  the  minimum 
or  'smalls'  toll,  any  fraction  of  five  pounds  shall  be  waived  by 
the  company,  and  five  or  any  fraction  above  five  and  up  to  ten 
pounds  shall  be  deemed  ten  pounds  by  the  company. 
!™ceSk°f  3-  In  estimating  the  tolls  to  be  charged  in  passenger  tariffs, 
any  fraction  of  five  cents  less  than  two  and  a  half  cents  shall  be 
waived  by  the  company,  and  above  two  and  a  half  cents  and  up 
to  five  cents  shall  be  considered  as  five  cents  by  the  company. 
3  Edw.  VII.,  cap.  58,  sec.  258. 

If  a  special  tariff  of  two  cents  instead  of  the  standard  three 
cents  per  mile  be  charged,  25  cents  may  be  collected  for  11 
miles  instead  of  22  or  20  cents,  4th  Ann.  Kep.,  p.  194. 

Division  oi        325.  The  tariffs  of  tolls  which  the  company  shall  be  author- 
tariffs.       ized  to  issue  under  this  Act  for  the  carriage  of  goods  between 

points    on   the    railway   shall   be    divided   into   three   classes, 

namely : — 

standard.  (a)  The  standard  freight  tariff; 

special.  (j)  Special  freight  tariffs;  and, 

urf^'      .    (c)   Competitive  tariffs.    3  Edw.  VII.,  cap.  58,  sec.  259. 

Commodity  or  Special  Freight  Tariffs  have  reference  to 
schedules  applicable  to  such  articles  as  grain,  lumber,  coal,  live 
stock,  dressed  beef,  fertilizers,  oil,  etc.,  transported  between 
sections  of  the  country  where  these  articles  have  attained  a  com- 
mercial and  shipping  importance  which  has  made  necessary  spe- 
cific rules  for  their  transportation  differing  from  those  cover- 
ing classified  traffic,  as  well  as  a  somewhat  lower  scale  of  rates 
than  is  applied  to  the  latter.  The  standard  freight  tariff  is 
arranged  to  show  the  rates  of  the  respective  classes  contained 
in  the  freight  classification.  In  them  are  found  the  great  ma- 
jority of  articles  carried  by  the  railways  classified  in  accor- 
dance with  the  various  elements  that  properly  enter  into  the 
determination  of  freight  charges.  Under  these  are  also  found 
the  commodities  mentioned  in  the  Special  Freight  Tariffs.  Al- 
though these  are  exceptionally  treated  in  some  sections  as  to 
rates,  they  are  all  amenable  to  some  rule  of  the  classification. 
The  rate-making  foundation  for  all  commodities  is  seen  to  be 
largely  in  the  freight  classification.  17th  Annual  Report,  Inter- 
State  Commerce  Commission  (1903),  p.  116. 
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The  intention  of  the  Act  is  to  require  all  freight  to  be  car- 
ried under  one  or  other  of  four  tariffs,  Standard,  Special,  Com- 
petitive, or  Joint,  with  the  exception  mentioned  in  section  342. 

Special  or  joint  tariffs  are  based  upon  the  rules  prescribed 
by  the  Act,  and  are  controlled  by  the  long  and  short  haul 
clause,  section  315  (5),  but  a  competitive  tariff  is  not.  All 
these  tariffs  must  be  filed  with  the  Board,  (sections  327,  328, 
329,  333).  The  standard  tariff  requires  the  approval  of  the 
Board  before  it  comes  into  force,  and  after  such  approval  it 
must  be  published  in  the  Gazette.  In  the  case  of  special,  com- 
petitive, and  joint  tariffs,  prior  approval  by  the  Board  is  not 
required  before  these  tariffs  come  into  force,  they  are,  however, 
subject  subsequently  to  disallowance  by  the  Board.  Copies 
must  be  filed  at  the  stations  or  offices  of  the  company  where 
freight  is  received,  carried  to,  or  delivered  thereunder,  (section 
339  (6),  (c),  (d),  (e)  and  (/).  There  is  the  same  provision  for 
standard  tariffs,  section  339(a).  These  provisions,  however,  are 
all  subject  to  regulation  by  the  Board,  section  339  (4),  and  in 
the  case  of  competitive  tariffs  both  filing  and  publication  may  be 
dispensed  with  by  the  Board,  section  329.  Three  days'  previous 
notice  must  be  given  in  the  case  of  special  tariffs  of  any  reduc- 
tion and  ten  days'  previous  notice  of  an  increase  before  either 
comes  into  effect. 

326.  The  standard  freight  tariff,  or  tariffs,  where  the  com- what 

standard 

pany  is  allowed  by  the  Board  more  than  one  standard  freight  freight 

.«,  tariff  to 

tariff,  shall  specify  the  maximum  mileage  tolls  to  be  charged  specify. 

for  each  class  of  the  freight  classification  for  all  distances  cov- 
ered by  the  company's  railway. 

2.  Such  distances  may  be  expressed  in  blocks  or  groups,  and  Distances, 
such  blocks  or  groups  may  include  relatively  greater  distances 

for  the  longer  than  for  the  shorter  hauls. 

3.  The  special  freight  tariffs  shall  specify  the  toll  or  tolls,  what 
lower  than  in  the  standard  freight  tariff,  to  be  charged  kyfrfjfhtt0 
the  company  for  any  particular  commodity  or  commodities,  or  specify. 
for  each  or  any  class  or  classes  of  the  freight  classification, 

or  to  or  from  a  certain  point  or  points  on  the  railway;  and 
greater  tolls  shall  not  be  charged  therein  for  a  shorter  than 
for  a  longer  distance  over  the  same  line  in  the  same  direction, 
if  such  shorter  distance  is  included  in  the  longer. 
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what  4.  The    competitive    tariffs    shall  specify  the    toll  or  tolls 

oompeti-  .  *  """) 

tive  tariffs  lower  than  m  the  standard  freight  tariffs,  to  be  charged  by 
the  company  for  any  class  or  classes  of  the  freight  classifica- 
tion, or  for  any  commodity  or  commodities,  to  or  from  any  spe- 
cified point  or  points  which  the  Board  may  deem  or  have 
declared  to  be  competitive  points  not  subject  to  the  long  and 
short  haul  clause  under  the  provisions  of  this  Act.  3  Edw. 
VII.,  cap.  58,  sec.  260. 

Sub-section  2.  Grouping — See  English  Ry.  &  Canal  Tr. 
Act.  (1888).  51-2  Vic,  cap.  25,  sec.  29.  Such  groups  may  be 
dissolved  or  changed.  Millom  v.  Furness  By.  Co.  et  al.,  12  Ry. 
&  C.  Tr.  Cas.  1. 

standard  327.  Every  standard  freight   tariff  shall  be  filed  with  the 

freight  J 

tariff.         Board,  and  shall  be  subject  to  the  approval  of  the  Board. 
Filing.  2.  Upon  any  such  tariff  being  filed  and  approved  by  the 

Approval.    Boar(j  the  company  shall  publish  the  same,  with  a  notice  of 
pubiica-     gucj1  approvaj  m  guei1  f  orm  as  the  Board  directs  in  at  least  two 

consecutive  weekly  issues  of  the  Canada  Gazette. 
fiedtobe0'"  ^.  When  the  provisions  of  this  section  have  been  complied 
iawf$Iy  with,  the  tolls  as  specified  in  the  standard  freight  tariff  or 
t0,ls"  tariffs,  as  the  case  may  be,  shall,  except  in  the  cases  of  special 
freight  and  competitive  tariffs,  be  the  only  tolls  which  the  com- 
pany is  authorized  to  charge  for  the  carriage  of  goods, 
untucom-  4.  Until  the  provisions  of  this  section  have  been  complied 
piiance.      ^^  no  toU  ghall  be  g^ggd  by  the  company.     3  Edw.  VII, 

cap.  58,  sec.  261. 

Sub-section  3.  See  cases  cited  under  section  314,  sub-section 
5. 

The  Board  may  not  make  a  retroactive  order.  Dominion 
Concrete  Co.  v.  Canadian  Pacific  By.  Co.,  6  Can.  Ry.  Cas.  514, 
Laidlaw  Lumber  Co.  v.  Grand  Trunk  By.  Co.,  8  Can.  Ry.  Cas. 
192,.  Bodger  v.  Minudie  Coal  Co.,  8  ibid.,  424,  Montreal  Produce 
Merchants'  Association  v.  Grand  Trunk  and  Canadian  Pacific 
By.  Cos.,  9  Can.  Ry.  Cas.  232. 

special  328.  Special  freight  tariffs  shall  be  filed  by  the  company 

Sis'      with  the  Board,  and  every  such  tariff  shall  specify  the  date  of 

the  issue  thereof  and  the  date  on  which  it  is  intended  to  take 

effect. 
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2.  When  any  such  special  freight  tariff  reduces  any   toll  if  toils 
previously  authorized  to  be  charged  under  this  Act  the  com- Krce^e 
pany  shall  file  such  tariff  with  the  Board,  and  shall,  for  three redl,ce(1' 
days  previous  to  the  date  on  which  such  tariff  is  intended  to 
take  effect,  deposit  and  keep  on  file  in  a  convenient  place,  open 
for  the  inspection  of  the  public  during  office  hours,  a  copy  of 
such  tariff,  at  every  station  or  office  of  the  company  where 
freight  is  received,  or  to  which  freight  is  to  be  carried  there- 
under, and  also  post  up  in  a  prominent  place,  at  each  such 
office  or  station,  a  notice  in  large  type  directing  public  atten-  Notice. 
tion  to  the  place  in  such  office  or  station  where  such  tariff  is  so 
kept  on  file:  Provided  that  the  Board  may  by  regulation  or 
otherwise  determine  and    prescribe    any    other  or    additional 
method  of  publication  of  such  tariff  during  the  period  afore- 


nevious 
s  ad- 


3.  "When  any  such  special  freight  tariff  advances  any  toll  if  p 
previously  authorized  to  be  charged  under  this  Act,  the  com- vanceii 
pany  shall  in  like  manner  file  and  publish  such  tariff  ten  days 
previously  to  the  date  on  which  such  tariff  is  intended  to  take 
effect. 

4.  Upon  any  such  special  freight  tariff  being  so  filed,  the  Effect  of 
company  shall,  until  such  tariff  is  superseded,  or  is  disallowed 

by  the  Board,  charge  the  toll  or  tolls  as  specified  therein;  and 
such  special  freight  tariff  shall  supersede  any  preceding  tariff 
or  tariffs,  or  any  portion  or  portions  thereof,  so  far  as  it  reduces 
or  advances  the  tolls  therein.    3  Edw.  VII.,  cap.  58,  sec.  262. 

329.  Competitive  tariffs  shall  be  filed  by  the  company  with  competi- 

t>  i  n  tive  tariffs. 

me  Board  and  every  such  tariff  shall  specify  the  date  of  the 
issue  thereof  and  the  date  on  which  it  is  intended  to  take  effect ; 
Provided  that  where  it  may  be  necessary  to  meet  the  exigencies 
of  competition,  or  as  the  Board  may  deem  expedient,  theFiUng 
Board  may  make  rules  and  regulations  governing  the  filing 
or  publication  of  such  tariffs,  and  may  provide  that  any  such 
tariffs  may  be  acted  upon  and  put  in  operation  immediately 
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upon  the  issue  thereof  by  the  company,  before  they  have  been 
filed  with  the  Board.    3  Edw.  VII.,  cap.  58,  see.  262. 

Division  of        330.  The  tariffs  of  tolls  which  the  company  shall  be  author- 
tariffs,        ized  to  issue  under    this  Act  for    the    carriage  of   passengers 

between  points  on  the  railway  shall  be  divided  into  two  classes 

namely : — 

standard  («0   The  standard  passenger  tariff;  and, 

special.  (&)   Special  passenger  tariffs. 

what  2.  The  standard  passenger  tariff  shall  specify  the  maximum 

standard 

passenger    mileage  tolls  to  be  charged  for  passengers  for  all  distances  cov- 

tarifl  snail 

specify.  ered  by  the  company  s  railway;  and  such  distances  may  be 
expressed  in  like  manner  as  provided  herein  in  respect  of  stan- 
dard freight  tariffs. 

what  3.  Special  passenger  tariffs  shall  specify  the  toll  or  tolls  to 

passenger    be  charged  by  the  company  for  passengers,  in  every  case  where 
specify.      such  tolls  are  lower  than  the  tolls  specified  in  the  company's 
standard  passenger  tariff.    3  Edw.  VII.,  cap.  58,  sec.  263. 

standard  33 1    a  standard  passenger   tariff  shall   be  filed,   approved 

tari2-  and  published  in  the  same  manner  as  required  by  this  Act  in 
the  case  of  a  standard  freight  tariff. 

Approved         2.  Until  the  company  files  its  standard  passenger  tariff  and 
Mshed.       such  tariff  is  so  approved  and  published  in  the  Canada  Gazette, 
no  tolls  shall  be  charged  by  the  company. 

To"f  .    .        3.  "When  the  provisions  of  this  section  have  been  complied 

illltnOriZCCI.  ( 

with,  the  tolls  in  the  standard  passenger  tariff  shall,  except  in 
the  case  of  special  passenger  tariffs,  be  the  only  tolls  which  the 
company  is  authorized  to  charge  for  the  carriage  of  passengers. 
3  Edw.  VII.,  cap.  58,  sec.  264. 

The  same  general  provisions  as  to  filing  and  publication  are 
applicable  to  Passenger  as  to  Freight  Tariffs.  No  provision 
is  made  for  Competitive  Passenger  Tariffs.  It  will  be  noted 
that  in  the  case  of  both  Freight  and  Passenger  Tariffs  no  tolls 
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shall  be  charged  by  the  company  until  the  requirements  of  the 
Act  are  complied  with.  These  provisions  are  similar  to  section 
227  of  the  Act  of  1888.  In  a  case  where  the  tolls  have  volun- 
tarily been  paid  the  case  of  Lees  v.  Ottawa  &  New  York  R.W. 
Co.,  31  O.R.  567,  that  the  amount  so  paid  cannot  be  recovered 
back  where  it  is  such  as  in  equity  and  good  conscience  ought 
to  have  been  paid,  may  still  apply. 

See  also  Rodger  v.  Minudie  Coal  Co.,  8  Can.  Ry.  Cas.  424, 
32  N.S.R.  210.  Grand  Lodge,  Knights  of  Pythias  v.  Great 
Northern  R.W.  Co.,  7  Can.  Ry.  Cas.  263. 

332.  The  company  shall  file  all  special  passenger  tariffs  with  special 
the  Board,  and  shall,  for  three  days  previous  to  the  date  on  tariffs, 
which  any  such  tariff  is  intended  to  take  effect,  deposit  and  keep 
on  file  in  a  convenient  place,  open  for  the  inspection  of  the  public 
during  office  hours,  a  copy  of  each  such  tariff,  at  every  station 
or  office  of  the  company  where  passengers  are  received  for  car- 
riage thereunder,  and  also  post  up  in  a  prominent  place  at  each 
such  office  or  station  a  notice  in  large  type  directing  public NotIce' 
attention  to  the  place  in  such  office  or  station  where  such  tariff 
is  so  kept  on  file :  Provided  that  the  Board  may,  owing  to  the 
exigencies  of  competition  or   otherwise,  notwithstanding  any- 
thing in  this  section  contained,  determine  the  time  or  manner 
within  and  according  to  which  publication  of  any  such  tariff  is 
to  be  made. 

2.  The  date  of  the  issue  and  the  date  on  which,  and  the  Date  and 

period. 

period,  if  any,  during  which,  any  such  tariff  is  intended  to  take 
effect,  shall  be  specified  therein. 

3.  Upon  any  such  tariff  being  so  duly  filed  the    company  Effect  of 
shall,  until  such  tariff  is  superseded  or  is  disallowed  by  the 
Board,  charge  the  toll  or  tolls  as  specified  therein,  and  such 
tariff  shall  supersede  any  preceding  tariff  or  tariffs,  or  any  por- 
tion or  portions  thereof,  in  so  far  as  it  reduces  or  advances  the 

tolls  therein. 

4.  Until  such  tariff  is  so  duly  filed,  no  such  toll  or  tolls  shall  no  ton 

nnrz        before 

be  charged  by  the  company.    3  Edw.  VII.,  cap.  58,  sec.  265.     filing. 
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Joint  tariffs       333.  Where  traffic  is  to  pass  over  any  continuous  route  in 

may  be         ^  m 

agreed  Canada  operated  by  two  or  more  companies,  the  several  com- 
panies may  agree  upon  a  joint  tariff  for  such  continuous  route 
and  the  initial  company  shall  file  such  joint  tariff  with  the 
Board,  and  the  other  company  or  companies,  shall  promptly 
notify  the  Board  of  its  or  their  assent  to  and  concurrence  in  such 
joint  tariff. 

Names  of^  2.  The  names  of  the  companies  whose  lines  compose  such  con- 
tinuous route  shall  be  shown  by  such  tariffs. 


companies . 


continuous  3.  if  the  company  owns,  charters,  uses,  maintains  or  works, 
tne  9"*  °*  or  is  a  party  to  any  arrangement  for  using,  maintaining  or  work- 
water.  {ng  vessels  for  carrying  traffic,  by  sea  or  inland  water,  between 
any  places  or  ports  in  Canada,  and  if  any  such  vessel  carries 
traffic  between  a  port  in  Canada  reached  by  such  company  and 
a  port  in  Canada  reached  by  the  railway  of  another  company, 
the  vessel  and  the  railway  of  either  company  shall  be  deemed 
to  constitute  a  continuous  route  in  Canada  within  the  meaning 
of  this  section.  3  Edw.  VII.,  cap.  58,  sec.  266;  6  Edw.  TIL, 
cap.  42,  sec.  24. 

This  section  apparently  is  taken  from  sub-section  5,  of  sec- 
tion 6,  of  the  Inter-State  Commerce  Act,  with  the  exception 
that  the  several  common  carriers  operating  the  "continuous 
lines  or  routes"  are  each  required  to  file  copies  of  the  joint 
tariffs,  while  in  this  section  the  initial  company  files  such  tariff, 
and  the  other  companies  joining  therein  signify  their  concur- 
rence. Section  6,  Inter-State  Commerce  Act,  provides  in  addi- 
tion that  if  any  common  carrier  neglects  or  refuses  to  file  and 
publish  such  tariff,  it  shall,  in  addition  to  the  penalties  pre- 
scribed in  the  Act,  be  subject  to  a  Writ  of  Mandamus  at  the 
instance  of  the  Commission,  and  an  injunction  to  restrain  it 
from  receiving  or  transporting  freight.  I.  C.  C.  v.  Seaboard 
B.W.  Co.,  82  Fed.  Eep.  563.  The  corresponding  provisions  in 
this  Act  for  enforcing  the  Orders  of  the  Board  and  as  to  penal- 
ties are  sections  46  and  427. 

In  Dawson  Board  of  Trade  v.  White  Pass  &  Yukon  % 
Co.,  9  Can.  By.  Cas.  190,  the  water  route  from  White  Horse  to 
Dawson  was  held  not  to  be  part  of  a  "continuous  route  in 
Canada." 
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334.  In  the   event   of  failure   by   such   companies  to  agree  where 
upon  any  such  joint  tariff  as  provided  in  the  last  preceding  see-  as"*, 
tion,  the  Board  on  the  application  of  any  company  or  person 
desiring  to  forward    traffic  over    any    such    continuous  route, 
which  the  Board  considers  a  reasonable  and  practicable  route,  re°qnir™ay 
or  any  portion  thereof,  may  require  such  companies  within  a 
prescribed  time,  to  agree  upon  and  file  in  like  manner  a  joint 
tariff  for  such  continuous  route,  satisfactory  to  the  Board,  or 
may,  by  order,  determine  the  route,  fix  the  toll  or  tolls  and 
apportion  the  same  among  the  companies  interested,  and  may 
determine  the  date  when  the  toll  or  tolls  so  fixed  shall  come  into 
effect. 

2.  Upon  any  such  order  being  made  the  companies  shall  as^°^n^s 
soon  as  possible,  or  within  such  time  as  the  Board  may  require, 

file  and  publish  a  joint  tariff  in  accordance  with  this  Act,  and 
in  accordance  with  such  order. 

3.  In  any  case  when  there  is  a  dispute  between  companies  Apportion- 
interested  as  to  the  apportionment  of  a  through  rate  in  any  joint  through 
tariff,  the  Board  may  apportion  such  rate  between  such  com- 
panies. 

4.  The  Board  may  decide  that  any  proposed  through  rate  is  Power  of 

Board. 

just  and  reasonable,  notwithstanding  that  a  less  amount  may  be 
allotted  to  any  company  out  of  such  through  rate  than  the  toll 
such  company  would  otherwise  be  entitled  to  charge.  3  E. 
VII.  cap.  58,  sec.  237. 

Section  25,  sub-sections  1-9,  and  section  26  of  the  Eailway 
&  Canal  Traffic  Act,  1888,  contain  corresponding  provisions  for 
obtaining  a  through  rate  by  any  person  or  company  requiring 
the  traffic  to  be  forwarded.  The  provisions  requiring  an  appli- 
cation to  the  company  before  applying  to  the  Commissioners 
are  omitted  from  this  section. 

If  an  objection  is  made  to  granting  the  route  or  rate  the 
Commissioners  shall  consider  (sub-section  5,  Ey.  &  C.  Act) 
whether  the  granting  of  the  rate  is  a  due  and  reasonable  facil- 
ity in  the  interest  of  the  public,  and  whether,  having  regard  to 
the  circumstances,  the  route  proposed  is  a  reasonable  route, 
and  shall  allow  or  refuse  the  rate  accordingly,  or  fix  such  other 
rate  as  may  seem  to  the  Commissioners  just  and  reasonable. 
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Sub-section  3  of  this  section  is  reproduced  from  sub-section 

6  of  the  English  Act.  Sub-section  4  is  the  same  as  section  26 
except  that  by  sub-section  9  of  the  English  Act,  it  shall  not 
be  lawful  for  the  Commissioners  to  compel  any  company  to 
accept  lower  mileage  rates  than  the  mileage  rates  which  such 
company  may  for  the  time  being  be  legally  charging  for  like 
traffic  by  a  like  mode  of  transit  on  any  other  line  of  communi- 
cation between  the  same  points,  being  the  points  of  departure 
and  arrival  of  the  through  route.  This  restriction  on  sub-sec- 
tion 4  is  omitted  from  the  present  Act. 

The  Commissioners  by  sub-section  8  of  the  English  Act  are 
to  take  into  consideration  in  apportioning  the  through  rate  all 
the  circumstances  of  the  case,  including  any  special  expense 
incurred  in  the  construction,  maintenance,  or  working  of  the 
route,  and  any  special  charges  the  company  are  entitled  to 
make.  This  sub-section  is  also  omitted  from  the  present  sec- 
tion, but  such  circumstances  seem  to  be  proper  for  considera- 
tion by  the  Board.  See  British  Columbia  Pacific  Coast  Cities 
v.  Canadian  Pacific  By.  Co.   (Vancouver  Interior  Bates  Case) 

7  Can.  Ry.  Cas.  125. 

In  the  case  of  alternative  routes,  the  Commissioners  decided 
that  the  longer  and  much  more  expensive  (owing  to  double 
expense  at  the  junctions)  route,  which  gave  a  much  greater 
mileage  to  one  company  than  the  other,  was  not  a  "reason- 
able" route.  E.  &  W.  Junction  R.W.  Co.  v.  Great  Western  B. 
W  Co.,  1  Nev.  &  Mac.  331;  see  also  Caledonian  R.W.  Co.  v. 
North  British  R.W.  Co.,  3  Nev.  &  Mac.  403. 

Sub-section  3.  The  presumption  is  that  joint  rates  are  unjust 
and  unreasonable  to  the  extent  that  they  exceed  the  combina- 
tion of  local  rates  between  the  same  points.  Lindsay  Bros.  v. 
Michigan  Central  By.  Co.  et  al.,  15  I.C.C.  Rep.  40.  In  re 
Joint  Freight  and  Passenger  Tariffs,  10  Can.  Ry.  Cas. 
343 ;  but  it  does  not  follow  as  a  corollary  that  the  sum  of  the 
locals  should  always  be  reduced  to  equal  the  through  rate :  Wil- 
liams v.  Vicksburg  S.  &  P.  By.  Co.,  16  I.C.C.  Rep.  485;  though 
under  special  circumstances  a  through  passenger  rate  may  be 
maintained  which  is  greater  than  the  sum  of  the  locals :  Kurtz  v. 
Pennsylvania  By.  Co.,  16  I.C.C.  Rep.  412;  the  general  rulers 
to  passenger  fares  must  be  the  same  as  to  freight  rates,  ifod., 
p.  415. 

In  the  Algoma  Central,  etc.,  By.  Co.  v.  Grand  Trunk  By. 
Co.,  5  Can.  Ry.  Cas.  196,  it  was  decided  that  under  sections  266 
and  267  of  the  Act  of  1903  a  steamship  line  operated  by  a  rail- 
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way  company  running  to  ports  reached  by  a  line  or  lines  of 
another  railway  company  did  not  constitute  a  continuous  route 
within  the  meaning  of  these  sections  which  were  subsequently 
amended.  See  sub-section  3,  sec.  333.  In  a  later  case  between 
the  same  parties,  8  Can.  Ry.  Cas.  46,  an  application  for  a  joint 
tariff  was  refused,  no  public  interest  being  involved  and  the 
existing  rate  arrangement  not  being  shown  to  be  unreasonable. 

335.  "When  traffic  is  to  pass  over  any  continuous  route  Joint  tariff, 
from  a  point  in  Canada  through  a  foreign  country  into  Canada, 
or  from  any  point  in  Canada  to  a  foreign  country,  and  such 
route  is  operated  by  two  or  more  companies,  whether  Canadian 
or  foreign,  the  several  companies  shall  file  with  the  Board 
a  joint  tariff  for  such  continuous  route.  3  Edw.  VII.,  cap.  58, 
sec.  268. 

The  word  "to"  in  the  phrase  "or  from  any  point  in  Can- 
ada to  a  foreign  country,"  is  used  to  express  the  destination 
of  the  property  by  continuous  carriage :  it  does  not  signify  ' '  at 
the  boundary  line. ' '  Such  a  construction  is  obviously  very  nar- 
row and  technical;  it  would  render  the  law  nugatory;  and  a 
broader  meaning  was  necessarily  intended.  The  word  "to" 
in  this  connection  means  the  destination  of  the  property  at  any 
place  within  the  state  or  country  to  which  the  continuous  car- 
riage extends.  So  held  by  the  Inter-State  Commerce  Commis- 
sion when  dealing  with  the  corresponding  section  of  the  Inter- 
state Commerce  Act:  Be  Grand  Trunk  B.W.  Co.,  2  I.C.  Rep. 
at  p.  501 ;  the  Act  was  held  to  apply  to  foreign  as  well  as 
domestic  common  carriers  engaged  in  the  transportation  of  pas- 
sengers or  property  for  a  continuous  carriage  or  shipment, 
from  a  place  in  the  United  States  to  a  place  in  an  adjacent 
foreign  country  (Canada). 

The  joint  tariff  referred  to  in  this  section  would  usually 
result  where  two  companies  own  connecting  roads  and  unite  in 
making  a  joint  through  tariff,  thus  forming  practically  a  new  and 
independent  line,  but  see  British  American  Oil  Co 's.  ease,  infra. 
Under  the  Inter-State  Commerce  Act  it  has  been  held  that  a 
through  tariff  on  a  joint  line  is  not  the  standard  by  which 
the  separate  tariff  of  either  company  is  to  be  measured  or  con- 
demned; Chicago  B.W.  Co.  v.  Osborne,  52  Fed.  Rep.  917. 

Through  (i.e.,  joint)  rates  are  not  required  to  be  made  on 
a  strictly  mileage  basis,  but  mileage  is,  as  a  general  rule,  an 
element  of  importance;  and  due  regard  to  distance  proportions 
should  be  observed  in  connection  with  the  other  considerations 

37— E.L. 
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that  are  material  in  fixing  transportation  charges:  McMorran 
v.  Grand  Trunk  B.W.  Co.,  2  I.C.  Rep.  604. 

Under  section  397  neglect  to  file  this  tariff  renders  the  goods 
carried  over  a  continuous  route  from  a  point  in  Canada  through 
a  foreign  country  into  Canada  subject  to  customs  duties  pay- 
able by  the  company  or  companies  owning  or  operating  part  of 
such  route  in  Canada.  See  section  338,  infra,  also  Grand  Trunk 
Ey.  Co.,  v.  British  American  Oil  Co.,  9  Can.  Ry.  Cas.  178  43 
S.C.R.  311.  The  Board  has  no  jurisdiction  to  restore  a  joint 
tariff  under  this  section :  Davy  v.  N.  St.  C.  &  T.  Ey  Go  43 
S.C.R.  277. 

idem.  336.    As   respects    all  traffic   which    shall   be  carried  from 

any  point  in  a  foreign  country  into  Canada,  or  from  a  foreign 
country  through  Canada  into  a  foreign  country  by  any  con- 
tinuous route  owned  or  operated  by  any  two  or  more  com- 
panies, whether  Canadian  or  foreign,  a  joint  tariff  for  such 
continuous  route  shall  be  duly  filed  with  the  Board.  3  Bdw. 
VII.,  cap.  58,  sec.  269. 

In  Dawson  Board  of  Trade  v.  White  Pass  &  Yukon  By.  Co., 
9  Can.  Ry.  Cas.  190,  these  sections  were  considered  and  an' 
order  made  for  the  filing  by  the  Pacific  &  Arctic  Ry.  Co. 
incorporated  in  "West  Virginia  as  well  as  by  the  respondents,  an 
English  company,  of  a  joint  tariff  over  a  continuous  route  from 
Skaguay  in  Alaska  across  a  portion  of  British  Columbia  to 
"White  Horse  in  Yukon  territory. 

continuous  337.  No  company  shall,  by  any  combination,  contract,  or 
agreement,  express  or  implied,  or  by  other  means  or  devices, 
prevent  the  carriage  of  goods  from  being  continuous  from  the 
place  of  shipment  to  the  place   of  destination. 

Break  in  2.  No  break  in  bulk,  stoppage  or  interruption  made  by  such 

bulk,  etc.  .  ,i 

company  shall  prevent  the  carriage  of  goods  from  being  treated 
as  one  continuous  carriage  from  the  place  of  shipment  to  the 
place  of  destination,  unless  such  break,  stoppage  or  interrup- 
tion was  made  in  good  faith  for  some  necessary  purpose,  and 
without  any  intent  to  avoid  or  unnecessarily  interrupt  such 
continuity.  continuous  carriage,  or  to  evade  any  of  the  provisions  of  this 
Act.    3  Bdw.  VII.,  cap.  58,  sec.  272. 

This  section  is  taken  almost  verbatim  (omitting  after  "pre- 
vent" the  words  "by  change  of  time  schedule,  carriage  in  differ- 
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ent  cars"),  from  section  7,  Inter-State  Commerce  Act.  It  is 
supplemental  to  the  provisions  of  section  3,  Inter-State  Com- 
merce Act  (see  section  317  (3)),  and  should  be  read  and  con- 
strued therewith. 

In  Board  of  Trade  of  Troy  v.  Alabama  Midland  R.W.  Co. 
et  al.,  6  I.C.  Rep.  2,  the  Inter-State  Commerce  Commission  held 
that  the  continuity  of  carriage  of  freight  over  a  line  formed  by- 
two  or  more  roads,  is  not  broken  in  fact,  and  cannot  be  broken 
in  law,  by  the  charge  of  a  local  rate  by  one  (or  more)  of  such 
roads  as  its  proportion  of  the  through  rate. 

This  section  is  not  confined  to  a  continuous  carriage  within 
Canada.  It  extends  to  "one  continuous  carriage  from  the 
place  of  shipment  to  the  place  of  destination,"  even  though  the 
boundary  line  of  a  foreign  country  may  be  crossed  on  the  route. 
So  held  in  Be  Grand  Trunk  R.W.  Co.,  2  I.C.  Rep.  496,  in  the 
case  of  shipments  from  Buffalo,  Black  Rock,  and  Suspension 
Bridge,  in  the  United  States,  to  Hamilton,  Dundas,  and  several 
other  points  in  Canada,  where  a  rebate  was  made  to  certain 
consignees  in  Hamilton,  Dundas,  etc.,  and  denied  to  others. 

338.   Joint   tariffs   shall,    as   to   the   filing   and   publication  Filing  and 

.  .   .  .  publication 

thereof,  be  subject  to    the  same    provisions  in  this  Act  as    are  of  joint 

I  ATI  IIS, 

applicable  to  the  filing  and  publication  of  local  tariffs  of  a 
similar  description;  and  upon  any  such  joint  tariff  being  so 
duly  filed  with  the  Board  the  company  or  companies  shall,  until 
such  tariff  is  superseded  or  disallowed  by  the  Board,  charge 
the  toll  or  tolls  as  specified  therein:  Provided  that  the  Board Pr0Ti*0- 
may  except  from  the  provisions  of  this  section  the  filing  and 
publication  of  any  or  all  passenger  tariffs  of  foreign  railway 
companies. 

2.  The  Board  may  require  to  be  informed  by  the  company  Jp^™j-h 
of  the  proportion  of  the  toll  or  tolls,  in  any  joint  tariff  filed,  Board^may 
which  it  or  any  other  company,  whether  Canadian  or  foreign, 
is  to  receive  or  has  received.     3  Bdw.  VII.,  cap.  58,  sec.  273. 

In  Grand  Trunk  Ry.  Co.  v.  British  American  Oil  Co.,  9  Can. 
Ry.  Cas.  178,  43  S.C.R.  311,  the  Indianapolis  Southern  Ry.  Co. 
filed  a  joint  tariff  giving  through  rates  from  a  point  in  Southern 
Indiana  to  Toronto;  the  Grand  Trunk  having  filed  an  "excep- 
tion" to  the  rates  in  the  tariff  refused  to  accept  their  propor- 
tion of  the  through  rate  and  deliver  the  traffic  at  destination. 
Upon  application  by  the  consignee  for  an  order  fixing  the  rates, 
it  was  held  that  the  procedure  under  section  338  must  be  fol- 
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lowed,  that  the  tariff  when  filed  remained  in  force  and  was  bind- 
ing upon  the  Grand  Trunk  till  disallowed  by  the  Board  upon 
application  for  that  purpose. 

where  339.  The  company  shall  deposit  and  keep  on  file  in  a  con 

tariffs  may  .  . 

be  m-         venient  place,  open  for  the  inspection  of  the  public  during  office 
hours,  a  copy  of  each  of   its  tariffs,  at   the   following   places 
respectively : — 
standard  (a)   Standard  passenger  and  freight  tariffs  at  every  station 

tarlffs'        or  office  of  the  company  where  passengers  or  freight  respec- 
tively, are  received  for  carriage  thereunder; 

speotai  (6)    Special  passenger  and  freight  tariffs,  at  every  station 

t  firms , 

or  office  of  the  company  where  passengers  or  freight,  respec- 
tively, are  received  for  carriage  thereunder,  and,  as  to  such 
freight  tariffs,  as  soon  as  possible,  at  each  of  its  stations  or 
offices  to  which  freight  traffic  is  to  be  carried  thereunder ; 

competi-  (c)   Competitive  tariffs,  at  each  freight  station  or  office  of 

the  company  where  goods  are  to  be  received  and  delivered 
thereunder ; 


tive  tariffs. 


joint  tariffs        (d)    Joint  tariffs  for  traffic  passing  over  any  continuous^ 

in  Canada.  .       _  ,   ,  .  7 

route  in  Canada,  operated  by  two  or  more  companies,  at  each 
freight  station  or  office  where  traffic  is  to  be  received,  and  at 
each  freight  station  to  which  such  tariffs  extend; 

Joint  tariffs  (e)  Joint  tariffs  for  traffic  passing  over  any  continuous  route 
or  foreign,  operated  by  two  or  more  companies,  whether  Canadian  or 
foreign,  from  a  point  in  Canada  through  a  foreign  country 
into  Canada,  or  from  any  point  in  Canada  to  a  foreign  country, 
at  each  freight  station  or  office  where  such  traffic  is  to  be 
received,  and  at  each  freight  station  or  office  in  Canada  to 
which  it  is  to  be  carried  as  its  destination; 
idem.  (/)  Joint  tariffs  for  traffic  carried  by  any  continuous  route 

owned  or  operated  by  two  or  more  companies,  whether  Can- 
adian or  foreign,  from  any  point  in  a  foreign  country  into  Can- 
ada, or  from  a  foreign  country  through  Canada  into  a  foreign 
country,  at  each  freight  station  or  office  in  Canada  to  which 
such  tariffs  extend. 
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2.  The  company  shall  keep  on  file  at  its  stations  or  offices,  Freight 
where  freight  is  received  and  delivered,  a  copy  of  the  f reight  S"8* 
classification,  or  classifications,  in  force  upon  the  railway,  for 
inspection  during  business  hours. 

3.  The  company  shall  post  up  in  a  prominent  place  at  each  Notice  to  be 
of  its  stations  where   passengers   or  freight,    respectively,  are  Son  of 
received  for  carriage,  a  notice  in  large  type  directing  the  pub- where 

lie  attention  to  the  place  in  such  station  where  the  passenger  or totaspec™ 
freight  tariffs,  respectively,  are  kept  on  file  for  public  inspec-  Ion 
tion  during  business  hours,  and  the  station  agent,  or  person  in 
charge  at  such  station,    shall    produce    to  any    applicant,   on 
request,  any  particular  tariff  in  use  at  that  station  which  he 
may  desire  to  inspect. 

4.  Notwithstanding  anything  in  this  section,  the  Board  may  Power  of 

-it'  •  -i  f  -i  it-  f  '  Board ft8  to 

in  addition  to  or  in  substitution  for  the   publication  of   any  publication 

of  tariffs. 

tariff  required  by  this  section,  by  regulation  or  otherwise, 
determine  and  prescribe  the  manner  and  form  in  which  any 
such  tariff  shall  be  published  or  kept  open  by  the  company  for 
public  inspection,  and  may  exempt  from  any  such  publication  May 
any  competitive  tariffs,  or  any  joint  tariff  for  traffic  carried 
by  any  continuous  route, — 

{a)  operated  by  two  or  more  companies,  whether  Canadian 
or  foreign,  from  a  point  in  Canada  through  a  foreign  country 
into  Canada,  or  from  any  point  in  Canada  to  a  foreign  coun- 
try; or, 

(6)  owned  or  operated  by  any  two  or  more  companies, 
whether  Canadian  or  foreign,  from  any  point  in  a  foreign 
country  into  Canada,  or  from  a  foreign  country  through  Can- 
ada into  a  foreign  country.     3  Edw.  VII.,  cap.  58,  sec.  274. 

This  section  follows  generally  upon  the  lines  of  section  6  of 
the  Inter-State  Commerce  Act  as  amended  known  as  the  "Pub- 
licity Section,"  except  that  the  freight  and  passenger  tariffs 
must  be  posted  up  in  two  conspicuous  places  in  every  depot, 
station,  or  office  where  passengers  or  freight  respectively  are 
received  for  transportation,  in  such  form  that  they  can  be 
accessible  to  the  public.    A  practice  seems  to  have  prevailed  in 
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the  United  States  of  stating  the  place  where  such  tariffs  could 
be  seen.  This,  it  was  decided,  was  not  a  compliance  with  the 
Inter-State  Commerce  Act:  Rea  v.  Mobile  &  Ohio  R.W.  Co. 
7  I.C.C.  Rep.  43 ;  Johnson  v.  Chicago  St.  P.,  M.  &  0.  R.W.  Co! 
9  I.C.C.  Rep.  221.  It  has  been  adopted  in  this  section,  however 
as  more  convenient,  as  such  tariffs  in  practice  are  frequently 
removed  unless  kept  in  a  secure  place. 

In  the  same  section  of  the  Inter-State  Commerce  Act,  all 
terminal  charges,  storage  charges,  icing  charges,  and  all  other 
charges  which  the  Commission  require,  are  required  to  be 
stated  separately  in  the  schedules  or  tariffs  of  rates  and  charges 
for  the  transportation  of  property.  In  this  Act  the  interpre- 
tation clause,  section  2  (30),  toll  or  rate  includes  such  charges 
but  there  does  not  appear  to  be  any  particular  provision  requir- 
ing these  to  be  separately  specified. 

General  Provisions  respecting  Carriage. 


Contracts, 
etc..  im- 
pairing: 
carriers' 
liability. 


Power  of 
Board. 


Board  may 

prescribe 

terms. 


340.  No  contract,  condition,  by-law,  regulation,  declaration 
or  notice  made  or  given  by  the  company,  impairing,  restricting 
or  limiting  its  liability  in  respect  of  the  carriage  of  any  traffic, 
shall,  except  as  hereinafter  provided,  relieve  the  company  from 
such  liability,  unless  such  class  of  contract,  condition,  by-law, 
regulation,  declaration  or  notice  shall  have  been  first  author- 
ized or  approved  by  order  or  regulation  of  the  Board. 

2.  The  Board  may,  in  any  case,  or  by  regulation,  determine 
the  extent  to  which  the  liability  of  the  company  may  be  so 
impaired,  restricted  or  limited. 

3.  The  Board  may  by  regulation  prescribe  the  terms  and  con- 
ditions under  which  any  traffic  may  be  carried  by  the  company. 
3  Edw.  VII.,  cap.  58,  sec.  275. 

This  section  was  introduced  by  the  Act  of  1903,  it  should  be 
read  with  section  284  (7).  In  the  notes  to  section  284  there  is  a 
full  discussion  of  the  classes  of  cases  in  which  contracts  may  be 
made  limiting  the  comnany's  liability.  Such  contracts  must 
now  be  first  approved  by  the  Board. 

Canadian  Classification  No.  14,  effective  1st  January,  1909; 
Canada  Gazette,  contains  a  number  of  "Special  Regulations  and 
Conditions"  with  regard  to  such  contracts,  some  of  which  are 
here  noticed. 
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By  rule  7  "Owner's  Risk"  is  recognized,  in  the  case  of 
articles  so  marked  in  the  classification.  There  is  also  a  provi- 
sion that  if  the  shippers  decline  to  accept  receipts  so  endorsed, 
the  goods  may  be  received  on  ordinary  shipping  notes  and 
receipts  without  such  endorsement,  at  50  per  cent,  in  addition 
to  the  rates  which  would  be  charged  if  shipped  at  owner's  risk 
and  released,  with  the  exception  of  plate  or  mirror  glass,  for 
which  special  provision  is  made.  See  Cobban  v.  Canadian  Paci- 
fic R.W.  Co.,  26  O.R.  732. 

Special  provisions  are  made  in  this  Classification  for  the  car- 
riage of  live  stock,  referred  to  by  McMahon,  J.,  in  Robertson  v. 
Grand  Trunk  R.W.  Co.,  24  O.R.,  at  p.  85,  and  the  terms  on 
which  owners  or  drovers  may  be  taken  free  on  the  same  train 
with  their  live  stock  in  consideration  of  their  assuming  the 
risks  and  obligations  mentioned  in  the  contract  to  be  signed  by 
them.  See  Bicknell  v.  Grand  Trunk  R.W.  Co.,  26  A.R.  431. 
The  rates  and  classification  of  live  stock  are  ba^ed  upon  a  maxi- 
mum value,  in  ease  of  horses  of  $100,  cattle  $50,  etc.,  each  fully 
released  in  accordance  with  the  terms  of  thsir  Soecial  Live 
Stock  Transportation  Contracts.  There  are  further  special 
regulations  for  live  stock  and  valuable  animals  to  be  taken  by 
special  arrangement  as  to  values  and  rates  where  not  released. 
See  p.  46  of  classification. 

Provision  is  also  made  that  should  the  shipper  decline  to 
ship  at  "Owner's  Risk"  as  specified  and  defined  in  this  class- 
ification any  article  shewn  as  to  be  so  carried,  the  articles  will 
be  carried  subject  to  the  terms  and  conditions  of  the  bill  of 
lading  approved  by  the  Board  of  Railway  Commissioners  for 
Canada,  in  which  case  twenty-five  per  cent,  over  and  above  the 
rates  which  would  be  payable  if  such  articles  were  shipped  at 
"Owner's  Risk"  will  be  charged  (page  4)  with  a  number  of 
similar  provisions  for  analogous  cases.  These  provisions  are  of 
course  subject  to  revision  from  time  to  time  by  the  Board  and 
are  considered  and  upheld  in  Mercer  v.  Canadian  Pacific  Ry. 
Co.,  17  O.L.R.  585,  8  Can.  Ry.  Cas.  372,  and  Sutherland  v. 
Grand  Trunk  Ry.  Co.,  8  Can.  Ry.  Cas.  389 ;  18  O.L.R.  139,  and 
cases  there  collected. 

341.  Nothing  in  this  Act  shall  be  construed  to  prevent,—  £5*^ 

traffic. 

(a)  the  carriage,  storage  or  handling  of  traffic,  free  or  at  Govern. 
reduced  rates,  for  the  Dominion,   or  for    any    provincial  or™eanr^e 
municipal   government,    or   for   charitable   purposes,    or   to   or 


584  CANADIAN  RAILWAY  ACT.  [gec>  3^ 

from  fairs  and  expositions  for  exhibition  thereat,  or  the  car- 
riage, free  or  at  reduced  rates,  of  destitute  or  homeless  per- 
sons, transported  by  charitable  societies,  and  the  necessary 
agencies  employed  in  such  transportation; 

immi-  (b)  the  issuing  of  mileage,  excursion  or  commutation  nas- 

grants,  etc.  .  it,,.. 

senger  tickets,  or  the  carriage  at  reduced  rates,  of  immigrants 

or  settlers  and  their  goods  or  effects,  or  any  member  of  any 
organized  association  of  commercial  travellers  with  his  bag- 
gage ; 

Free  (c)  railways  from  giving  free  carriage  or  reduced  rates  to 

carriage  ,.„... 

and  their  own  officers  and  employees,  or  their  families,  or  to  former 

reduced 

rates  may    employees  of  any  railway,  or  for  their  goods  and  effects,  or  to 
certain       members  of  the  provincial  legislatures  or  of  the  press,  or  to 

C8.S68. 

members  of  the  Interstate  Commerce  Commission  of  the  United 
States  and  the  officers  and  staff  of  such  commission,  and  for 
their  baggage  and  equipment,  or  to  such  other  persons  as  the 
Board  may  approve  or  permit;  or,  (As  amended  9-10  Ed.  VII. 
cap.  50,  sec.  11. 

passes.  (d)   the  principal  officers   of  any  railway,   or  any  railway 

or  transportation  company,  from  exchanging  passes,  or  free 
tickets  with  other  railways,  or  railway  or  transportation  com- 
panies, for  their  officers  and  employees  and  their  families,  or 
their  goods  and  effects: 

reg^iite."7  Provided  that  the  carriage  of  traffic  by  the  company  under 
this  section  may,  in  any  particular  case,  or  by  general  regula- 
tion, be  extended,  restricted,  limited  or  qualified  by  the  Board. 
3  Bdw.  VII.,  cap.  58,  sec.  275,  sub-sec.  3. 

This  section  is  similar  to  section  22  of  the  I.  C.  C.  Act  with 
appropriate  changes  corresponding  to  the  different  political 
conditions  of  the  two  countries. 

Some  portions  of  this  section  in  the  I.  C.  C.  Act  have  been 
omitted,  e.g.  "Nothing  in  this  Act  contained  shall  in  any  way 
abridge  or  alter  the  remedies  now  existing  at  common  law  or 
by  statute,  but  the  provisions  of  this  Act  are  in  addition  to 
such  remedies;  nothing  in  this  Act  shall  prevent  the  issuance 
of  joint  interchangeable  mileage  tickets  with  special  privileges 
as  to  the  amount  of  free  baggage." 
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In  the  Brampton  Commutation  Rate  Case,  Weganast  v. 
Grand  Trunk  By.  Co.,  8  Can.  Ry.  Cas.  42  and  168,  the  Company 
was  held  to  be  within  its  rights  under  this  section  in  issuing 
reduced  fare  tickets  between  Toronto  and  Oakville,  a  distance 
of  21  miles,  on  a  different  line  of  railway,  and  refusing  to  issue 
such  tickets  between  Toronto  and  Brampton,  a  distance  of 
21.14  miles ;  it  was  held  in  that  ease  that  no  unjust  discrimina'- 
tion  against  Brampton  and  in  favor  of  Oakville  had  been 
proved. 

In  a  subsequent  case  the  City  of  Toronto  applied  for  an 
order  under  sections  315,  317,  323,  341  and  77  compelling  both 
Railway  Companies  (G.T.R.  and  C.P.R.)  to  cease  discriminat- 
ing unjustly  between  certain  towns  adjacent  to  the  city  as  to 
commutation  passenger  tickets  between  such  towns  and  city. 
The  Railway  Companies  contended  that  under  this  section  the 
granting  of  such  commutation  rate  was  a  matter  absolutely 
in  the  discretion  of  the  company,  and  that  such  discrimination 
is  not  controlled  by  section  77  or  any  other  section  of  the  Act. 
A  special  case  was  submitted  for  the  opinion  of  the  Supreme 
Court  October  (1909)  sittings  upon  the  question  of  law  involved 
in  this  contention,  and  it  was  decided  that  section  77  applied — 
not  yet  reported,  October,  1910. 

342.  Notwithstanding  anything  in  this  Act,  the  Board  may  special 
make  regulations  permitting  the  company  to  issue  special  rate 
notices  prescribing  tolls,  lower  than  the  tolls  in  force  upon  the 
railway,  to  be  charged  for  specific  shipments  between  points 
upon  the  railway,  not  being  competitive  points,  if  it  considers 
that  the  charging  of  the  special  tolls  mentioned  in  any  such 
notices  will  help  to  create  trade,  or  develop  the  business  of  the 
company,  or  be  in  the  public  interest,  and  not  otherwise  con- 
trary to  the  provisions  of  this  Act. 

2.  Every  such  special  rate  notice,  or  a  duplicate  copy  there- Notice  to 
of,  shall  be  filed  with  the  Board,  and  shall  exist  merely  for  the  with 

i     i.  i      Board. 

purpose  of  giving  effect  to  the  special  rate  charged  lor  the 
specific  shipment  mentioned  therein.  3  Edw.  VII.,  cap.  58, 
sec.  275. 

Prior  to  the  Act  of  1903  coming  into  force  certain  railway 
companies  had  granted  a  reduction  of  25  per  cent,  in  freight 
rates  on  the  material  for  construction  and  machinery  for 
equipment  of  new  industries.  The  Board  refused  to  authorize 
the  continuance  of  such  reductions  under  sub-section  4  of  sec- 
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tion  275,  supra.  It  was  held  by  the  Board  (Blair,  Chief  Com- 
missioner) that  a  separate  application  must  be  made  in  each 
case  and  that  such  authority  could  not  be  given  in  general 
terms.  Re  Canadian  Freight  Association  &  Industrial  Corpor- 
ations, 3  Can.  Ry.  Cas.  427. 

An  application  by  the  Grand  Trunk  R.W.  Co.  for  authority 
to  reduce  the  rates  on  bituminous  coal  to  a  certain  place,  used 
for  manufacturing  purposes,  by  10  cents  per  ton  below  the  pub- 
lished rate  charged  to  other  shippers,  was  refused,  on  the 
ground  that  even  if  it  were  proved  that  certain  manufacturers 
were  unable  to  pay  the  high  rate  and  carry  on  business  success- 
fully, the  allowance  of  a  reduction  in  the  freight  rate  on  any 
article  of  merchandise  to  one  class  of  shippers,  and  the  refusal 
of  the  same  rate  to  another  class,  is  unjust  discrimination,  and 
forbidden  by  section  252  (1903).  Manufacturers'  Goal  Bates 
Case,  3  Can.  By.  Cas.  438.  Castle  v.  Balto.  &  Ohio  B.  Co.,  8 
I.C.C.  Rep.  333. 


Members 
of  Parlia- 
ment and 
Board, 
etc.,  free. 


343.  The  company  shall  furnish  free  transportation  upon 
any  of  its  trains,  for  members  of  the  Senate  and  House  of  Com- 
mons of  Canada  with  their  baggage,  and  also  for  the  members 
of  the  Board,  and  for  such  officers  and  staff  of  the  Board  as  the 
Board  may  determine,  with  their  baggage  and  equipment,  and 
shall  also,  when  required,  haul  free  of  charge  any  car  provided 
for  the  use  of  the  Board.    3  Edw.  VII.,  cap.  58,  sec.  275. 


Collection  of  Tolls. 
May  be  344.  In  case  of  refusal  or  neglect  of  payment  on  demand  of 

enforced  in 

any  court,  any  lawful  tolls,  or  any  part  thereof,  the  same  shall  be  recover- 
able in  any  court  of  competent  jurisdiction.  3  Edw.  VII.,. 
cap.  58,  sec.  280. 


seizure  and  345.  The  company  may,  instead  of  proceeding  as  aforesaid 
good8fsub-  for  the  recovery  of  such  tolls,  seize  the  goods  for  or  in  respect 
tons.*0        whereof  such  tolls  are  payable,  and  may  detain  the  same  until 

payment  thereof,  and  in  the  meantime  the  said  goods  shall  be 

at  the  risk  of  the  owners  thereof. 


Sale  ol 
goods. 


2.  If  the  tolls  are  not  paid  within  six  weeks,  and,  where  the 
goods    are    perishable  goods,  if    the    tolls    are  not   paid  upon 
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demand,  or  such  goods  are  liable  to  perish  while  in  the  pos- 
session of  the  company  by  reason  of  delay  in  payment  or  taking 
delivery  by  the  consignee,  the  company  may  advertise  and  sell 
the  whole  or  any  part  of  such  goods,  and,  out  of  the  money  Appiica- 
arising  from  such  sale,  retain  the  tolls  payable  and  all  reason-  proceeds, 
able  charges  and  expenses  of  such  seizure,  detention  and  sale. 

3.  The  company  shall  pay  or  deliver  the  surplus,  if  any,  surplus, 
or  such  of  the  goods  as  remain  unsold,  to  the  person  entitled 
thereto.     3  Bdw.  VII.,  cap.  58,  sec.  280. 

These  sections  correspond  with  slight  changes  to  sections 
234  and  235  in  Act  of  1888  and  section  17  in  Act  of  1879,  43 
Vic,  cap.  9. 

In  Duthie  v.  Grand  Trunk  B.W.  Co.,  4  Can.  Ey.  Cas.  304, 
it  was  held  that  any  claims  for  damages  for  premature  or 
improvident  sales  should  be  prosecuted  by  action  in  the  Pro- 
vincial Courts.  The  Board  has  jurisdiction  to  enforce  the  pro- 
vision as  to  the  disposal  of  the  surplus  which  necessarily 
involves  the  authority  (possessed  under  the  other  provisions  of 
the  Act)  to  determine  the  legality  of  the  Company's  claim  to 
tolls,  ibid.,  p.  320. 

This  section  is  considered  in  Clisdell  v.  Kingston  &  Pembroke 
B.W.  Co.,  18  O.L.R.  169,  9  Can.  Ey.  Cas.  73. 

346.  If  any  goods  remain  in  the  possession  of  the  company  unclaimed! 
unclaimed  for  the  space  of  twelve  months,  the  company  may 
thereafter,  and  on  giving  public  notice  thereof  by  advertise- 
ment for  six  weeks  in  the  official  gazette  of  the  province  in 

which  such  goods  are,   and  in    such    other    newspapers  as  it 
deems  necessary,  sell  such  goods  by  public  auction,  at  a  timeSale- 
and  place  which  shall  be  mentioned  in  such  advertisement,  and 
out  of  the  proceeds  thereof,  pay  such  tolls  and  all  reasonable  Proceeas- 
charges  for  storing,  advertising  and  selling  such  goods. 

2.  The  balance  of  the  proceeds,  if  any,  shall  be  kept  by  the  Balance, 
company  for  a  further  period  of  three  months,  to  be  paid  over 
to  any  person  entitled  thereto.    3  Edw.  VII.,  cap.  58,  sec.  280. 

347.  In  default  of  such  balance  being  claimed  before  theedUncla,m~ 
expiration  of    the    period  last    aforesaid,   the    same    shall  be 
deposited  with  the  Minister  of  Finance  for  'the  public  uses  of 
Canada. 
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Limitation 
of  time  lor 
claim. 


2.  Such  balance  may  be  claimed  by  the  person  entitled 
thereto  at  any  time  within  six  years  from  the  date  of  such 
deposit.     3  Edw.  VII.,  cap.  58,  see.  280. 

This  section  corresponds  with  slight  changes  to  sections  236 
and  237  in  Act  of  1888  and  concluding  portion  of  section  17 
in  Act  of  1879. 

In  W or  den  v.  Canadian  Pacific  B.W.  Co.,  13  O.E.  652,  de- 
cided under  the  same  provisions  in  the  Act  of  1879  that  the 
goods  must  remain  in  the  defendant's  possession  for  at  least 
a  year,  unless  the  tolls  have  been  demanded  from  the  persons 
liable,  it  was  held  that  the  whole  section  must  be  read  together, 
which  shews  that  a  demand  is  required.  A  post-card  addressed 
to  the  plaintiff's  address  is  not  a  sufficient  demand,  unless  it  is 
shewn  to  have  reached  him. 


Approval 
of  tolls. 


Disallow- 
ance of 
tolls. 


Express  Tolls. 

348.  All  express  tolls  shall  be  subject  to  the  approval  of  the 
Board. 

2.  The  Board  may  disallow  any  express  tariff  or  any  portion 
thereof  which  it  considers  unjust  or  unreasonable,  and  shall 
have  and  may  exercise  all  the  powers  with  respect  to  express 
tolls  and  such  tariffs  as  it  has  or  may  exercise  under  this  Act 
with  respect  to  freight  tolls  and  freight  tariffs;  and  all  the 
provisions  of  this  Act  applicable  to  freight  tolls  and  freight 
tariffs,  in  so  far  as  such  provisions  are  applicable  and  not 
inconsistent  with  the  provisions  of  this  section  and  the  five  next 
following  sections,  shall  apply  to  express  tolls  and  tariffs. 
6  Edw.  VII.,  cap.  42,  sec.  27. 

349.  Tariffs  of  such  express  tolls  shall  be  filed  with  the 
Board  and  shall  be  in  such  form,  size  and  style  and  give  such 
information,  particulars  and  details  as  the  Board,  from  time  to 
time,  by  regulation  or  by  order  in  any  particular  case,  pre- 
scribes.    6  Edw.  VII.,  cap.  42,  sec.  27. 

350.  No  company  shall  carry  or  transport  any  goods  by 
express,  unless  and  until  the  tariff  of  express  tolls  therefor  or 
in  connection  therewith  has  been  submitted  to  and  filed  with 

after  dis- 

allowance,  the  Board  in  the  manner  hereinbefore  provided ;  or,  in  the  case 


Tariff  of 
tolls. 


Goods  not 
to  be 
carried 
until  tariff 
is  filed,  or 


Sec.  353]  express  tolls.  539. 

of  competitive  tariffs,  unless  such  tariffs  are  filed  in  accordance 
with  the  rules  and  regulations  of  the  Board  made  in  relation 
thereto,  or  in  any  case  where  such  express  toll  in  any  tariff  has 
been  disallowed  by  the  Board.    6  Edw.  VII.,  cap.  42,  sec.  27. 

The  penalty  for  carrying  by  express  without  filing  tariff, 
etc.,  is  by  section  403  a  sum  not  exceeding  $100  for  each  offence. 

351.  No  express  toll  shall  be  charged  in  respect  of  which Tolls  n°*  t» 

,„,.,„-..  De  charged 

there  is  default  in  such  filing,  or  which  is  disallowed  by  theuntilMed 

"  and 

Board:  Provided  that  any  company,  person  or  corporation  approved, 
which  was,  immediately  previous  to  the  thirteenth  day  of  roTI80p 
July,  one  thousand  nine  hundred  and  six,  charging  express 
tolls,  may,  without  such  filing  or  approval,  for  a  period  of  six 
months  next  after  the  last  mentioned  date,  or  for  such  further 
period  as  the  Board  allows,  charge  such  express  tolls  as  such 
company,  person  or  corporation,  immediately  previous  to  the 
said  date,  might  lawfully  have  charged.  6  Edw.  VII.,  cap.  42, 
sec.  27. 

352.  The  Board  may  by    regulation,  or    in    any  particular  Board  may 

define 

case,  prescribe  what  is  carriage  or  transportation  of  goods  by  carriage  by 
express,  or  whether  goods  are  carried  or  transported  by  express 
within  the  meaning  of  this  Act.     6  Edw.  VII.,  cap.  42,  sec.  27. 

353.  No  contract,   condition,  by-law,  regulation,   declaration  conditions 

'  '      J  '         °  '  limiting 

or  notice  made  or  given  by  any  company  or  any  person  or  cor-  liability 

DO  u©  ftp- 

poration  charging  express  tolls  impairing,  restricting  or  limit- proved  by 
ing  the  liability  of  such  company,  person  or  corporation  with 
respect  to  the  collecting,  receiving,  caring  for  or  handling  of 
any  goods  for  the  purpose  of  sending,  carrying  or  transporting 
them  by  express,  or  for  or  in  connection  with  the  sending, 
carrying,  transporting  or  delivery  by  express  of  any  goods,  shall 
have  any  force  or  effect  unless  first  approved  by  order  or 
regulation  of  the  Board. 

2.  In  order  to  allow  time  for  the  companies,  persons  and^^g^ 
corporations  to  comply  with  the  provisions  of  this  section,  all«™tracts' 
contracts,    conditions,     by-laws,     regulations,    declarations    or 
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notices  within  the  meaning  of  this  section  lawfully  in  use 
immediately  previous  to  the  thirteenth  day  of  July,  one  thou- 
sand nine  hundred  and  six,  may  continue  to  be  used  and  shall 
have  effect  until  such  later  date  as  the  Board  may  by  order  in 
any  case,  or  by  regulation,  fix  and  allow. 

Eeguia-  3.  The  Board  may  in  any  case  or  by  regulation, — 

tionof 

byTxpttsss.  (a)  determine  the  extent  to  which  the  liability  of  such  com- 
pany, person  or  corporation  may  be  so  impaired,  restricted  cr 
limited;  and, 

(b)  prescribe  the  terms  and  conditions  under  which  goods 
may  be  collected,  received,  cared  for  or  handled  for  the  pur- 
pose of  sending,  carrying  or  transporting  them  by  express,  or 
under  which  goods  may  be  sent,  carried,  transported  or 
delivered  by  express  by  any  such  company,  person  or  corpora- 
tion.    6  Edw.  VII.,  cap.  42,  sec.  27. 

During  the  pending  general  investigation  of  the  business 
of  express  companies  interim  orders  have  been  made  by  the 
Board  under  the  last  section  further  approving  the  present 
forms  of  the  contracts,  conditions,  etc.,  in  use  by  express  com- 
panies. See  notes  to  James  v.  Dominion  Express  Co.,  6  Can. 
Ry.  Cas.  309,  13  O.L.R.  211. 

In  the  latter  case  it  was  held  by  the  Divisional  Court  per 
Boyd,  C,  that  the  defendants  were  common  carriers  and  liable 
for  acts  of  negligence — that  the  agencies  they  employ  for  the 
transaction  of  their  business  (whether  independent  lines  of 
railway  or  not)  are  all  accounted  their  employees,  agents  or 
servants.  See  also  the  discussion  in  that  ease  as  to  the  condi- 
tions in  form  of  receipt  in  use  by  defendants. 

Annual  354.  Every    company    and    every    person    and  corporation 

«omPany.    charging  express  tolls  shall  make  to  the  Board  an  annual  return 

of  its  capital,  business  and  working  expenditure,  and  such  other 

information  and  particulars,  including  a  statement  of  unclaimed 

goods,  as  the  Board  directs. 

Form,  etc.,        2.  Such  return  shall  be  made  in  such  form,  covering  such 

of  return.  , 

period,  and  at  such  time,  and  shall  be  published  in  such  man- 
ner, as  the  Board  from  time  to  time  directs.  6  Edw.  VII., 
cap.  42,  sec.  27. 
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355-360.  These  sections  were  repealed  and  new  sections 
substituted  by  7-8  B.  VII.  c.  61.  Part  I  of  this  Act  is  here 
given  in  full.  In  section  4,  will  be  found  the  legislation  corre- 
sponding to  sections  355-360  of  the  Railway  Act. 

PART  I. 

1.  In  this  Part  unless  the  context  otherwise  requires, —       tatfn16" 
(a)  "Board"  means  the  Board  of  Railway  Commissioners    Board'" 
of  Canada; 

(6)  "company"  means  a  railway  company  or  person^™; 
authorized  to  construct  or  operate  a  railway,  having  authority 
to  construct  or  operate  a  telegraph  or  telephone  system  or  line, 
and  to  charge  telegraph  or  telephone  tolls,  and  includes  also  tele- 
graph and  telephone  companies  and  every  company  and  person 
within  the  legislative  authority  of  the  Parliament  of  Canada  hav- 
ing power  to  construct  or  operate  a  telegraph  or  telephone  system 
or  line  and  to  charge  telegraph  or  telephone  tolls ; 

(c)  "special  Act"  means  any  Act   under   which   the  com-  ^ft!"01"'1 
pany  has  authority  to  construct  or  operate  a  telegraph  or  tele- 
phone system  or  line,  or  which  is  enacted  with  special  reference 

to  any  such  system  or  line,  and  any  letters  patent  constituting 
a  company's  authority  to  construct  or  operate  a  telegraph  or 
telephone  system  or  line,  granted  under  any  Act,  and  the  Act 
under  which  such  letters  patent  were  granted,  and  includes 
the  Telegraphs  Act  and  any  general  Act  relating  to  telegraphs 
or  telephones ; 

(d)  "telegraph"   includes   wireless  telegraph,    and  marine  g™£., 
electric  telegraph  or  cable ;  (As  amended  9-10  Edw.  VII.  cap.  57, 

sec.  1.) 

(e)  "telegraph  toll"  means  and  includes  any  toll,  rate  or  graph 
charge  to  be  charged  by  the  company  to  the  public  or  to  any  ° 
person  for  the  transmission  of  messages  by  telegraph,   or  by 

any  marine  electric  telegraph  or  cable  system  whereby  mes- 
sages are  transmitted  from,  to  or  through  Canada.  (As 
amended,  9-10  Ed.  VII.  cap.  57,  sec.  2.) 
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tio™^10"  2.  The  Board  shall  have  jurisdiction  to  inquire  into,   hear 

Board'  and  determine  any  application  by  or  on  behalf  of  any  party 
interested  complaining  that  any  company  or  person  has  failed 
to  do  any  act,  matter  or  thing  required  to  be  done  by  The  Bail- 
way  Act  or  this  Part  or  the  special  Act,  or  by  any  regulation, 
order  or  direction  made  thereunder  by  the  Governor  in  Coun- 
cil, the  Minister,  the  Board,  or  any  other  authority,  or  that  any 
company  or  person  has  done  or  is  doing  any  act,  matter  or 
thing  contrary  to  or  in  violation  of  The  Railway  Act  or  this  part 
or  the  special  Act,  or  any  such  regulation,  order  or  direction, 
or  requesting  the  Board  to  make  any  order,  or  give  any  direc- 
tion, sanction  or  approval  which  by  law  it  is  authorized  to 
make  or  give,  or  with  respect  to  any  matter,  act  or  thing  which 
by  The  Railway  Act  or  this  Part  or  the  special  Act  or  by  any 
such  regulation,  order  or  direction  is  prohibited,  sanctioned  or 
required  to  be  done. 

orders'.'015'  2.  The  Board  may  order  and  require  any  company  or  per- 
son to  do  forthwith,  or  within  or  at  any  specified  time,  and  in 
any  manner  prescribed  by  the  Board,  so  far  as  is  not  inconsist- 
ent with  The  Railway  Act  or  this  Part  or  the  special  Act,  any 
act,  matter  or  thing  which  such  company  or  person  is  or  may  be 

ing  orders,  required  or  authorized  to  do  under  the  said  Acts  or  any  of 
them  or  this  Part,  and  may  forbid  the  doing  or  continuing  of 
any  act,  matter  or  thing  which  is  contrary  to  the  said  Acts  or 
any  of  them  or  this  Part;  and  shall  for  the  purposes  of  this 
Part  have  full  jurisdiction  to  hear  and  determine  all  matters 
whether  of  law  or  of  fact. 

Peculations       3-  The  Board  may  make  orders  and  regulations  with  respect 

generally.    to  any  matter)  act  or  thjng  which  by  The  Railway  Act  or  this 

Part  or  the  special  Act  is  sanctioned  or  required  to  be  done  or 

prohibited,  and  generally  for  carrying  the  said  Acts  and  this 

Part  into  effect. 

ftwriSa  2'  ^e  Board  may,  by  regulations,  prescribe  penalties  when 

regui°a£-       not  Prescribed  by  The  Railway  Act  or  this  Part  or  the  special 
tions.         Act,  t0  which  every  company  or  person  which  or  who  offends 
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against  any  regulation  made  under  this  section  shall  be  liable ; 
provided  that  no  such  penalty  shall  exceed  one  hundred  dollars. 

3.  The  imposition  of  any  such  penalty  shall  not  lessen  or  other  ua- 

t  •  bility  not 

affect  any  other  liability  which  any  company  or  person  may aflected- 
have  incurred. 

4.  Notwithstanding  anything  in  any  Act  heretofore  passed  ^p™™1 
by  Parliament,  all  telegraph  and  telephone  tolls  to  be  charged 

by  the  company  shall  be  subject  to  the  approval  of  the  Board. 

2.  The  company  shall  file  with  the  Board  tariffs  of  any  tele-™jgso1 
graph  or  telephone  tolls  to  be  charged,  and  such  tariffs  shall  be 

in  such  form,  size  and  style  and  give  such  information,  par- 
ticulars and  details  as  the  Board,  from  time  to  time,  by  regula- 
tion, or  in  any  particular  case,  prescribes,  and  the  company 
shall  not  charge,  and  shall  not  be  entitled  to  charge,  any  tele- 
graph or  telephone  toll  in  respect  of  which  there  is  default  in 
such  filing,  or  which  is  disallowed  by  the  Board :  Provided  that  proviso, 
any  company,  previous  to  the  first  day  of  May,  one  thousand 
nine  hundred  and  eight,  charging  telegraph  or  telephone  tolls 
may,  without  such  filing  and  approval,  for  a  period  of  four 
months  after  this  Part  comes  into  force,  or  for  such  further 
period  as  the  Board  allows,  charge  such  telegraph  or  telephone 
tolls  as  such  company  was  immediately  previous  to  the  said 
date  authorized  by  law  to  charge,  unless  in  the  meantime  the 
Board  in  the  case  of  any  company  disallows  any  of  such  tolls. 

3.  Such  telegraph  and  telephone  tariffs  may  be  dealt  with  by  ^p1^4" 
the  Board  in  the  same  manner  as  is  provided  by  The  Railway  Kisions 
Act,  with  respect  to  standard  freight  tariffs;  and  all  the  pro-^?dhatrd 
visions  of  The   Railway   Act,  except  as   to   publication   under tanfls- 
section  339  thereof,   applicable  to  companies  thereunder  with 
respect  to  standard  freight  tariffs  and  tolls,  shall,  in  so  far  as 

they  are  applicable  and  not  inconsistent  with  this  Act,  apply 
to  the  company  with  respect  to  such  telegraph  and  telephone 
tariffs  and  tolls. 

4.  The  Board  may,  by  regulation  or  otherwise,  determine,  ^"of 
and  prescribe  the  manner  and  form  in  which  any  tariff  or  tar- tanff8' 

38      R.L. 
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iffs  of  telegraph  or  telephone  tolls  shall  be  published  or  kept 
open  for  public  inspection. 

Stance  *>•  "Whenever  any  company  or  any  province,  municipality  or 

uonsec"  corporation,  having  authority  to  construct  and  operate,  or  to 
Board  °f  operate,  a  telephone  system  or  line  and  to  charge  telephone 
tolls,  whether  such  authority  is  derived  from  the  Parliament  of 
Canada  or  otherwise,  is  desirous  of  using  any  long  distance 
telephone  system  or  line  owned,  controlled  or  operated  by  any 
company,  in  order  to  connect  such  long  distance  telephone 
system  or  line  with,  the  telephone  system  or  line  operated  or 
to  be  operated  by  such  first  mentioned  company  or  by  such 
province,  municipality  or  corporation  for  the  purpose  of  obtain- 
ing direct  communication,  whenever  required,  between  any  tele- 
phone or  telephone  exchange  on  the  one  telephone  system  or 
line  and  any  telephone  or  telephone  exchange  on  the  other 
telephone  system  or  line,  and  cannot  agree  with  the  company 
with  respect  to  obtaining  such  use,  connection  or  communica- 
tion, such  first  mentioned  company  or  province,  municipality 
or  corporation  may  apply  to  the  Board  for  relief,  and  the 
Board  may  order  the  company  to  provide  for  such  use,  con- 
nection or  communication,  upon  such  terms  as  to  compensa- 
tion as  the  Board  deems  just  and  expedient,  and  may  order  and 
direct  how,  when,  where,  by  whom,  and  upon  what  terms  and 
conditions  such  use,  connection  or  communication  shall  be  had, 
constructed,  installed,  operated  and  maintained. 

standards         6.  Upon  any  such  application  the  Board  shall,  in  addition 
atustobe    to  any  other  consideration  affecting  the  case,  take  into  consider- 

considered.  J  °  ' 

ation  the  standards,  as  to  efficiency  and  otherwise,  of  the  appar- 
atus and  appliances  of  such  telephone  systems  or  lines,  and 
shall  only  grant  the  leave  applied  for  in  case  and  in  so  far  as, 
in  view  of  such  standards,  the  use,  connection  or  communica- 
tion applied  for  can,  in  the  opinion  of  the  Board,  be  made  or 
exercised  satisfactorily  and  without  undue  or  unreasonable  in- 
jury to  or  interference  with  the  telephone  business  of  the  com- 
pany. 
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7.  Where  the  telephone  system  or  line  operated  by  the  com-  APP'ica- 

*  tion  of 

pany  is  used  or  connected,  for  purposes  of  communication  as£"jji?i(?n! 
aforesaid,  with  the  telephone  system  or  line  operated  by  another  tarifl- 
company  or  by  any  such  province,  municipality  or  corporation, 
whether  the  authority  of  such  province,  municipality  or  cor- 
poration to  construct  and  operate  or  to  operate  such  telephone 
system  or  line  is  derived  from  the  Parliament  of  Canada  or 
otherwise,  and  whether  such  connection  or  communication  has 
been  previously  or  is  hereafter  established  either  by  agreement 
of  the  parties  or  under  an  order  of  the  Board,  the  provisions  of 
The  Railway  Act  with  respect  to  joint  tariffs,  in  so  far  as  they 
are  applicable  and  not  inconsistent  with  this  Part  or  the  special 
Act,  shall  apply  to  such   company   or  companies   and  to  such 
province,   municipality    or  corporation;    and  the  Board   shall Jjj£jJjF£f" 
have,  for  the  enforcement  of  its  orders  in  this  respect,  in  addi- ordere- 
tion  to  all  other  powers  possessed  by  it  therefor,  the  power  to 
order  a  discontinuance  of  such  connection  or  communication 
between  such  different  telephone  systems  or  lines. 

8.  All  contracts,  agreements  and  arrangements  between  thewo£kj£« 
company  and  any  other  company,  or  any  province,  municipal-  ]^r0Ted 
ity  or  corporation  having  authority  to  construct  or  operate  abyBoftrd- 
telephone  or  telegraph  system  or  line,  whether  such  authority  is 
derived  from  the  Parliament  of  Canada  or  otherwise,  for  the 
regulation  and  interchange  of  telephone  or  telegraph  messages 

or  service  passing  to  and  from  their  respective  telephone  or 
telegraph  systems  and  lines,  or  for  the  division  or  apportion- 
ment of  telephone  or  telegraph  tolls,  or  generally  in  relation  to 
the  management,  working  or  operation  of  their  respective 
telephone  or  telegraph  systems  or  lines,  or  any  of  them,  or  any 
part  thereof,  or  of  any  other  systems  or  lines  operated  in  con- 
nection with  them  or  either  of  them,  shall  be  subject  to  the 
approval  of  the  Board,  and  shall  be  submitted  to  and  approved 
by  the  Board  before  such  contract,  agreement  or  arrangement 
shall  have  any  force  or  effect.  (As  amended,  9-10  Ed.  VII. 
cap.  50,  sec.  13,  and  Idem,  cap.  57,  sec.  3. 
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Appiioa-  5.  The  several  provisions  of  The  Railway  Act  with  respect  to 

provisions  the  jurisdiction  of  the  Board,    practice  and    procedure   upon 
Act.  Governor  in  Council,  offences  and  penalties,  and  the  other  pro- 

visions of  the  said  Act  (except  sections  9,  79  to  243,  both  inclu- 
sive, 250  to  289,  both  inclusive,  294  to  314,  both  inclusive,  348 
to  354,  both  inclusive,  361  to  396,  both  inclusive,  405  to  431, 
both  inclusive),  in  so  far  as  reasonably  applicable  and  not  in- 
consistent with  this  Part  or  the  special  Act,  shall  apply  to  the 
jurisdiction  of  the  Board  and  the  exercise  thereof,  created  and 
authorized  by  this  Act,  and  for  the  purpose  of  carrying  into 
effect  the  provisions  of  this  Part  according  to  their  true  intent 
and  meaning  and  shall  apply  generally  to  companies  within 
the  purview  of  this  Part. 


Interpre- 
tation. 

"Com- 
pany." 

"  Rail- 
way." 


•Toll." 
'Rate." 


'Traffic. 


Repeal. 


Commence- 
ment of 
Parti. 


2.  In  and  for  the  purposes  of  such  application, — 

(a)  "company"  shall  mean  a  company  as  above  defined; 

(6)  "railway"  shall  mean  all  property  real  and  personal 
and  works  forming  part  of  or  connected  with  the  telegraph  or 
telephone  system  or  line  of  the  company; 

(c)  "toll"  or  "rate"  shall  mean  telegraph  or  telephone 
toll; 

(d)  "traffic"  shall  mean  the  transmission  and  other  deal- 
ings with  telegraph  and  telephonic  messages,  and  shall  include 
messages  transmitted  from  Canada  to  any  other  country  by 
means  of  any  marine  electric  telegraph  or  cable  line ;  or,  to  Can- 
ada from  any  other  country  by  the  like  or  similar  means;  or 
through,  or  into,  or  from  any  part  of  Canada  by  means  of  any 
marine  electric  telegraph  or  cable  lines  acting  in  conjunction 
with  land  lines  or  by  land  lines  acting  in  conjunction  with 
marine  electric  telegraph  or  cable  lines,  by  means  of  a  through 
route  or  otherwise.  (As  amended,  9-10  Ed.  VII.  cap .  57, 
sec.  4.) 

6.  Sections  355  to  360  of  The  Railway  Act,  both  inclusive, 
are  repealed. 

7.  This  Part  shall  come  into  force  upon  proclamation  of  the 
Governor  in  Council. 
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By  Proclamation,  Canada  Gazette,  Vol.  XLII;  p.  2225; 
this  part  came  into  force  Feb.  8th,  1909. 

See  the  Act  respecting  the  rates  and  facilities  of  ocean  cable 
companies,  etc.,  printed  at  page  659,  post. 

Rates  for  Electrical  Power,  Etc. 

360a.  "Where,  in  any   case,   water-power  has   been  acquired  in  disputes 
under  lease  from  the  Crown  for  the  development  of  electricity,  lessee  of 

water- 

and  a  condition  or  provision  of  such  lease  is,  in  effect,  that  in  power  and 

applicant 

the  case  of  any  dispute  arising  or  non-agreement  between  thef°r  eiectri- 

city    Board 

lessee  from  the  Crown  and  an  applicant  for  the  purchase  of  m*y flx 
electricity  so  developed  as  to  the  price  to  be  paid  for  such 
electricity  the  Board  shall  determine  and  fix  such  price,  then, 
and  in  any  such  case,  the  Board  shall  have  power  to  determine 
and  fix  the  maximum  price  which  the  lessee  may  demand  from 
such  applicant,  and  at  which  the  lessee  shall  furnish  such 
electricity  if  the  applicant  shall  then  require  it. 

2.  For  the  purpose  of  determining  and  fixing  such  price  Powers  of 
the  Board  may  enter  on  and  inspect  the  property  leased  from  such 
the  Crown  and  all  erections  and  machinery  thereon,  and  may 
examine  all  papers,  documents,  vouchers,  records  and  books 
of  every  kind,  and  may  order  and  require  the  lessee  and  any 
other  persons  to  attend  before  the  Board  and  be  examined 
on  oath,  and  to  produce  all  papers,  documents,  vouchers,  re- 
cords and  books  of  every  kind;  and  for  the  purposes  aforesaid 
the  Board  shall  have  all  such  powers,  rights  and  privileges  as 
are  vested  in  a  superior  court.    8-9  Ed.  VII.,  c.  31,  s.  1. 


PAET  XII. 

Agreements. 
Amalgamation  Agreements  361-363. 
Traffic  Agreements  364. 
Agreement        361.  Where  the  company  is  authorized,  by  any  Special  Act 

for  sBjIg  • 

lease  or      the  Parliament  of  Canada  to  enter  into  an  agreement  with  any 
amo8fama"  other  company  for  selling,  conveying  or  leasing  to  such  com- 
pany the  railway  and  undertaking  of  the  company,  in  whole  or 
in  part,  or  for  purchasing  or  leasing  from  such  company  the 
railway  and  undertaking  of  such  company,  in  whole  or  in  part, 
or  for  amalgamation,  such  agreement  shall  be  first  approved  by 
oVfha™1    two-thirds  of  the  votes  of  the  shareholders  of  each  company, 
holders,      party  thereto,  at  an  annual  general  meeting,  or  at  a  special 
general  meeting,  of  each  company,  called  for  the  purpose  of 
considering  such  agreement,  at  each  of  which  meetings  share- 
holders representing  at  least  two-thirds  in  value  of  the  capital 
stock  of  each  company  are  present  or  represented  by  proxy. 

Board  2.  Upon  such  agreement  being  so  approved,  and  duly  exe- 

to  rccom- 

mend  sane-  cuted  it  shall  be  submitted  to  the  Board  with  an  application  for 
a  recommendation  to  the  Governor  in  Council  for  the  sanction 
thereof. 

Notice  in  ^.  Notice  of  the  proposed  application  for  such  recommenda- 

sSte"  ti°n  sliall  De  published  in  the  Canada  Gazette  for  at  least  one 
month  prior  to  the  time,  to  be  stated  therein,  for  the  making  of 
such  application,  and  also,  unless  the  Board  otherwise  orders, 
for  a  like  period  in  one  newspaper  in  each  of  the  counties  or  elec- 
toral districts  through  which  the  railway  to  be  sold,  leased  or 
amalgamated,  runs,  in  which  a  newspaper  is  published. 

Action  of  4.  Upon  such  notice  being  given  the  Board  shall  grant  or 

refuse  such  application,  and  upon  granting  the  same  shall  make 

[598] 
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a  recommendation  to  the  Governor  in  Council  for  the  sanction 
of  such  agreement. 

5.  Upon  such  agreement  being  sanctioned  by  the  Governor  Proceea- 

A  ings  upon 

in  Council,  a  duplicate  original  of  such  agreement  shall  be  filed sanction- 
in  the  office  of  the  Secretary  of  State  of  Canada;  and  there- 
upon such  agreement    shall  come    into    force  and    effect,  andNotice 
notice  thereof  shall  be  forthwith  given  in  the  Canada  Gazette. 

6.  The  production  of   the  Canada   Gazette  containing   such  Evidence 

....  °  of  notice. 

notice  shall  be  prima  facie  evidence  of  the  requirements  of  this 
section  being  complied  with.  3  Edw.  VII.,  cap.  58,  sec.  281. 
Tower  to  amalgamate.  Amalgamation  without  express  stat- 
utory authority  is  a  delegation  by  one  company  to  another  of 
the  powers  conferred  upon  it  by  Act  of  Parliament  and  as  such 
is  unlawful :  Hodges  on  Railways,  7th  Ed.  54 ;  Great  Northern 
B.W.  Co.  v.  Eastern  Counties  B.W.  Co.,  9  Hare  306.  Michigan 
Central  B.W.  Co.  v.  Welleans,  24  S.C.R.  309;  and  it  is  equally 
unlawful  on  grounds  of  public  policy  for  a  railway  company 
to  agree  to  abstain  from  exercising  its  charter  powers:  Mon- 
treal, etc.,  B.W.  Co.  v.  Chateauguay,  etc.,  B.W.  Co.,  35  S.C.R. 
48,  4  Can.  Ry.  Cas.  83.  If  such  an  agreement  is  brought  about 
in  any  manner  as  by  the  transfer  of  its  stock  by  one  company 
to  another  without  any  provision  for  its  restoration,  it  is 
invalid:  Great  Northern  B.W.  Co.  v.  Eastern  Counties  B.W. 
Co.,  supra,  and  where  the  London  &  North  Western  R.W.  Co. 
were  to  work  the  lines  of  the  Birkenhead  R.W.  Co.,  using  its 
property  and  plant,  and  charging  a  fixed  sum  for  working 
expenses,  this  was  considered  to  be  a  virtual  amalgamation  and 
therefore  void:  Winch  v.  Birkenhead,  etc.,  B.W.  Co.,  16  Jur. 
1035.  The  subject  of  leasing  the  line  to  another  and  amalgam- 
ating with  it  was  discussed  at  length  in  Carleton,  etc.,  B.W.  Co. 
v.  Great  Southern  B.W.  Co.,  21  N.B.R.  339,  where  it  was  held 
in  an  action  for  an  injunction  that  the  Courts  would  not 
enforce  an  agreement  by  one  company  authorizing  another  to 
build  a  separate  track  alongside  its  own  on  its  right  of  way  and 
leasing  a  portion  of  its  lands  for  that  purpose.  In  Beman  v. 
Bufford,  1  Sim  (N.S.)  550,  an  agreement  that  two  companies 
should  work  a  third  company  and  have  perfect  control  of  it 
and  exercise  all  its  rights  and  work  it  for '  twenty-one  years, 
was  considered  to  be  illegal,  but  in  Midland  B.W.  Co.  v.  Great 
Western  B.W.  Co.,  L.R.  8  Ch.  841,  at  p.  858,  Mellish,  L.J., 
thought  that  while  an  agreement  which  practically  amounts  to 
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a  lease  and  which  prevents  the  lessor  company  from  entering 
into  a  contract  with  other  companies  might  be  invalid,  yet  a, 
working  agreement  having  no  exclusive  clauses  in  it  would  be 
valid  even  though  the  practical  effect  might  be  that  the  lessee 
company  was  the  only  one  which  from  its  geographical  situa- 
tion could  practically  work  the  line,  the  saving  element  in  the 
latter  contract  being  that  the  lessor  might  at  any  moment  when 
it  thought  it  advantageous,  work  the  line  again  for  its  own 
benefit  or  enter  into  an  agreement  with  some  other  company 
to  do  so. 

Invalid  leases  or  agreements  for  amalgamation  must,  how- 
ever, be  distinguished  from  mere  working  agreements  which 
under  8  Vict.,  cap.  20,  sec.  87  (Imp.),  as  under  section  3fi4, 
infra,  might  be  perfectly  valid  as  in  Llangelly  B.W.  Co.  v. 
London,  etc.,  B.W.  Co.,  L.R.  7  H.L.  550,  which  provided  that 
the  defendants  should,  subject  to  plaintiffs'  by-laws,  have  run- 
ning powers  over  their  lines,  should  maintain  their  own  staffs 
at  plaintiffs'  offices  and  carry  plaintiffs'  traffic,  if  required 
(but  only  if  required),  by  the  latter.  This  agreement  was  up- 
held as  being  a  mere  working  arrangement;  but  if  such  an 
agreement  required  the  running  company  to  operate  the  other's 
lines  and  guarantee  a  "toll"  which  was  in  effect  a  guarantee 
of  dividends  on  the  former's  stock  it  would  be  invalid  as  a 
complete  delegation  of  its  powers:  Simpson  v.  Dennison,  10 
'  Hare  51,  and  where  receipts  were  to  be  brought  into  one  com- 
mon fund  and  divided  in  fixed  proportions  it  would  be  illegal: 
Charlton  v.  Newcastle,  etc.,  B.W.  Co.,  7  W.R.  731.  A  mere 
transfer  of  assets  by  one  joint  stock  company  to  another  will 
not  thereby  merge  the  two  companies  into  one :  Maple  Leaf  Bub- 
ber  Co.  v.  Brodie,  Q.R.  18  S.C.  352. 

The  cases  in  England  upon  the  amalgamation  of  railways 
are  numerous  but  turn  generally  upon  the  construction  of  terms 
contained  in  the  special  Acts  authorizing  such  a  course.  They 
are  collected  in  Hodges  on  Railways,  pp.  54  to  57,  and  notes. 
Reference  may  particularly  be  made  to  Shrewsbury,  etc.,  B.W. 
Co.  v.  Shropshire,  etc.,  B.W.  Co.,  6  H.L.O.  113,  where  the  sub- 
ject of  amalgamation  was  much  discussed  and  it  was  stated  by 
Lord  Cranworth,  at  p.  131,  that  a  railway  company  cannot 
grant  a  lease  of  its  property  and  lines  unless  authorized  by 
Act  of  Parliament  to  do  so ;  East  Anglian  B.W.  Co.  v.  Eastern 
Counties  B.W.  Co.,  11  C.B.  775.  See  also  notes  to  section  364, 
infra. 
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362.  Upon  any  agreement  for   amalgamation  coming   into  Amaigama- 
effect,  as  provided  in  the  last  preceding  section,  the  companies,  " 
parties  to  such  agreement,  shall,  subject  to  the  provisions  of  this 

Act  and  the  Special  Act  authorizing  such  agreement  to  be 
entered  into,  be  deemed  to  be  amalgamated,  and  shall  form  one 
company,  under  the  name,  and  upon  the  terms  and  conditions  in 
such  agreement  provided,  and  the  amalgamated  company  shall 
possess  and  be  vested  with  all  the  railways  and  undertakings,  Powere 
and  all  other  the  powers,  rights,  privileges,  franchises,  assets,  amaiglma- 
effects,  and  properties,  real,  personal  and  mixed,  belonging  to,peany°m" 
possessed  by,    or   vested    in    the    companies,   parties   to    such 
agreement,  or  to  which  they,  or  any  or  either  of  them,  may  be 
or  become  entitled ;  and  shall  be  liable  for  all  claims,  demands, 
rights,  securities,   causes   of   action,    complaints,    debts,   obliga- 
tions, works,  contracts,    agreements,    or  duties,    to    as    full    an 
extent  as  any  or  either  of  such  companies  was,  at  or  before  the 
time  when  the    amalgamation    agreement    came    into    effect. 
3  E.  VII.,  c.  58,  s.  282. 

363.  Notwithstanding    anything    in    any    agreement    made  fjgh'tfand 
or  sanctioned  under  the  provisions  of  the  last  two  preceding claims' 
sections,  every  act,  matter  or  thing,  done,  effected  or  confirmed 
under  or  by  virtue  of  this  Act  or  the  Special  Act,  before  the 

date  of  the  coming  into  effect  of  such  agreement,  shall  be  as 
valid  as  if  such  agreement  had  never  come  into  effect ;  and  such 
agreement  shall  be  subject  and  without  prejudice  to  every  such 
act,  matter  or  thing,  and  to  all  rights,  liabilities,  claims  and 
demands,  present  or  future,  which  would  be  incident  to,  or  con- 
sequent upon  such  act,  matter  or  thing  if  such  agreement  had 
never  come  into  effect. 

2.  In  the  case  of  an  agreement  for  amalgamation,  as  to  all£,™com™a 
acts,  matters  and  things  so  done,  effected  or  confirmed,  and  as  place  of 
to  all  such  rights,  liabilities,  claims  and  demands,  the  amalga-  companies, 
mated  company  shall  for  all  purposes  stand  in  the  place  of  and 
represent  the  companies  who  are  parties  thereto,  and  the  gen- 
erality of  the  provisions  of  this  section  shall  not  be  deemed  to 
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be  restricted  by  any  Special  Act,  unless  this  section  is  expressly 
referred  to  in  such  Special  Act,  and  expressly  limited  or 
restricted  thereby.    3  B.  VII.,  c.  58,  s.  283. 

Apart  from  such  a  saving  clause   as   this   the    Courts  will 
always  endeavour  so  to  construe  legislation  approving  of  am- 
algamation so '  that  the  rights  of  those  having  claims  against 
the  original    companies  will,   be   protected.    Therefore  an  Act 
authorizing  the  union  of  two  companies  and  declaring  that  any 
deed  executed  by  them  under  the  Act  should  be  valid  to  "all 
intents  and  purposes  in  the  same  manner  as  if  incorporated  in 
the  Act,"  while  it  gave  the  companies  power  to  bargain  in  respect 
of  their  own  rights  gave  them  no  legislative  authority  over 
the  rights  of  third  persons:  Cayley  v.  Cdbourg,  etc.,  R.W.  Co., 
14  Gr.  571;  and  see  Fargey  v.  Grand  Junction  R.W.  Co.,  4 
O.E.  232;  and  Demorest  v.    Midland  R.W.    Co.,   10  P.E.  73. 
Such  a  saving    clause  would  not    in   the    absence    of   express 
declaration  to  the  contrary  be  construed  so  as  to  render  a  com- 
pany taking  over  another  line,  liable  for  claims  not  recoverable 
against  the  line  so  taken  over:  Attorney-General  v.  Macdonald, 
6  Man.  L.R.  372 ;  but  where  a  joint  traffic  agreement  was  made 
with  the  Toronto,  Grey  &  Bruce  R.W.  Co.,  which  was  attacked 
oh  the  ground  of  ultra  vires,  it  was  held  that  defendants  who 
had  taken  over  that  road  and  were  bound  to  assume  all  its  con- 
tracts, the  traffic  being  specially  mentioned  in  the  legislation 
sanctioning  the  amalgamation,  were  unable  to  contend  that  it 
was  invalid  even  though  such  a  contention  might  have  been 
open  to  the  Toronto,  Grey  &  Bruce  Railway:  Owen  Sound,  etc., 
Co.  v.  Canadian  Pacific  R.W.  Co.,  17  O.R.  691,  17  A.R.  482. 
As  to  the  effect  of  amalgamation,  see  Attorney -General  v.  North 
Eastern  R.W.  Co.  (1906),  1  Ch.  310  (1906),  2  Ch.  675. 

Traffic  Agreements. 
Directors  364.  The  directors  may,  at  any  time,  make  and  enter  into 

may  make  ,  .  .      • 

traffic        any  agreement  or  arrangement,  not  inconsistent  with  the  provi- 

agreements        J      °  . 

sions  of  this  or  the  Special  Act,  with  any  other  company,  either 
in  Canada  or  elsewhere,  for  the  interchange  of  traffic  between 
their  railways  or  vessels,  and  for  the  division  and  apportion- 
ment of  tolls  in  respect  of  such  traffic. 

AndaKree-        2.  The  directors  may  also  make  and  enter  into  any  agree- 
ments for  J 

ment  or  arrangements,  not  inconsistent  with  the  provisions  of 
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this  or  the  Special  Act,  for  any  term  not  exceeding  twenty-one 
years, — 

(a)  for  the  running  of  the  trains  of  one  company  over  the  Running 
tracks  of  another  company; 

(b)  for  the  division  and  apportionment  of  tolls  in  respect  of  Division  of 
such  traffic ; 

(c)  generally  in  relation  to  the  management  and  working  of  Manage- 
the  railways,  or  any  of  them,  or  any  part  thereof,  and  of  working, 
any  railway  or  railways  in  connection  therewith;  and, 

(d)  to  provide,  either  by  proxy  or  otherwise,  for  the  appoint- .lointcom- 

•    ■  •  «  mittee. 

ment  of  a  joint  committee  for  the  better  carrying  into  effect  of 
any  such  agreement   or   arrangement,   with   such   powers   and 
functions  as  are  considered  necessary  or  expedient; 
subject  to  the  like  consent  of  the  shareholders,  the  sanction  0f Conditions- 
the  Governor  in  Council  upon  the  recommendation  of  the  Board, 
application,  notices  and  filing,   as  hereinbefore  provided  with 
respect  to  amalgamation  agreements:  Provided  that  publication  Proviso, 
of  notices  in  the  Canada  Gazette  shall  be  sufficient  notice,  and 
that  the  duplicate  original  of  such  agreement  or  arrangement 
shall,  upon  being  sanctioned,  be  filed  with  the  Board. 

3.  The  Board  may,  notwithstanding  anything  in  this  section,  Board  may 
by  order  or  regulation,  exempt  the  company  from  complying^.0™™11" 
with  any  of  the  foregoing  conditions,  with  respect  to  any  such 
agreement  or  arrangement  made  or  entered  into  by  the  com- 
pany for  the  transaction  of  the  usual  and  ordinary  business  of 

the  company,  and  where  such  consent  of  the  shareholders  is 
deemed  by  the  Board  to  be  unnecessary. 

4.  Neither  the  making  of  any  such  arrangement  or  agree- saving, 
ment,  nor  anything  therein  contained,  nor  any  approval  thereof, 
shall  restrict,  limit,  or  affect  any  power  by  this  Act  vested  in 

the  Board,  or  relieve  the  companies  from  complying  with  the 
provisions  of  this  Act.  3  B.  VII.,  c.  58,  s.  284. 

An  agreement  between  a  railway  company  and  a  steamship 
line  for  a  fixed  through  rate  and  a  rateable  division  of  the  pro- 
ceeds is  quite  within  the  powers  of  a  railway  company:  Owen 
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Sound  Steamship  Co.  v.  Canadian  Pacific  B.W.  Co.,  17  O.R. 
691,  17  A.R.  482.  As  to  damages  for  breach  of  an  agreement 
between  a  railway  company  and  a  steamship  company  that  the 
former  would  furnish  the  latter  with  cargo ;  see  Great  Northern 
B.W.  Co.  v.  Furness  Whitby  &  Co.,  42  S.C.E.  234;  Q.R.  32; 
S.C.  121;  9  Can.  Ry.  Cas.  There  is  no  principle  of  public 
policy  which  renders  void  a  traffic  agreement  between  two  rail- 
ways for  the  purpose  of  avoiding  competition:  Hare  v.  London, 
etc.,  B.W.  Co.,  2  J.  &  H.  80,  and  a  stipulation  not  to  compete 
upon  certain  parts  of  the  line  is  no  such  fraud  upon  the  public 
as  to  render  an  agreement  to  that  effect  invalid:  Shrewsbury, 
etc.,  B.W.  Go.  v.  Birmingham,  etc.,  B.W.  Co.,  17  Q.B.  652,  nor, 
semble,  is  an  agreement  that  one  of  the  contracting  companies 
will  not  carry  traffic  over  a  particular  portion  of  its  line: 
Lancaster,  etc.,  B.W.  Co.,  v.  London,  etc.,  B.W.  Co.,  2  K.  &  J. 
293;  but  an  agreement  by  one  company  not  to  operate  its  line 
is  invalid:  Montreal,  etc.,  B.W.  Co.  v.  Chateauguay,  etc.,  B.W. 
Co.,  35  S.C.R.,  4  Can.  Ry.  Cas.  83,  as  is  also  an  alienation  by  a 
company  of  the  tolls  to  be  earned  upon  a  portion  of  its  line, 
and  directors  have  no  power  to  make  any  such  agreement: 
Shrewsbury,  etc.,  B.W.  Co.  v.  Birmingham  B.W.  Co.,  22  L.J. 
Ch.  682,  nor  have  directors  any  power  to  enter  into  an  agree* 
ment  fixing  and  regulating  the  future  traffic  to  be  carried  over 
a  line  which  the  company  proposes  to  construct  so  as  to  give 
another  company  an  interest  in  such  traffic  and  the  profits  aris- 
ing from  it:  Midland  B.W.  Co.  v.  London,  etc.,  B.W.  Co.,  L.R.  2 
Eq.  524;  and  where  a  working  agreement  respecting  their 
existing  lines  has  been  made  by  two  companies,  it  is  not  to  be 
assumed  that  such  companies  are  to  be  prohibited  from  con- 
structing other  lines  to  which  it  shall  not  apply  and  such  an 
agreement  if  made  would  probably  be  ultra  vires :  Midland  B.W. 
Co.  v.  London,  etc.,  B.W.  Co.,  supra.  A  stipulation  to  divide 
profits  earned  on  a  common  portion  of  the  line  is  not  invalid: 
Shrewsbury,  etc.,  B.W.  Co.  v.  London,  etc.,  B.W.  Co.,  17  Q.B. 
652.  "Where  one  railway  company  grants  to  another  the  use  of 
its  lines,  stations  and  facilities  without  any  restriction  upon 
such  use,  it  cannot  prevent  the  grantee  from  using  the  same 
for  any  lawful  object  even  though  it  would  have  no  power  to 
make  a  similar  use  of  them  itself :  Great  Northern  B.W.  Co.  v. 
Eastern  Counties  B.W.  Co.,  9  Hare  306. 

See  Michigan  Central  B.W.  Co.  v.  Lake  Erie  &  Detroit  River 
B.W.  Co.,  6  Can.  Ry.  Cas.  83 ;  Algoma  Central  &  Hudson  Bay 
B.W.  Co.  v.  Grand  Trunk  B.W.  Co.,  5  Can.  Ry.  Cas.,  196;  8 
Can.  Ry.  Cas.  46. 
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Traffic  Agreements  in  Canada.  The  original  of  this  clause 
was  first  enacted  by  22  Vict.,  cap.  4,  sec.  2,  and  the  tendency  of 
the  Courts  has  been  to  construe  it  liberally.  In  Michigan  Central 
B.W.  Co.  v.  Welleans,  24  S.C.E.  309,  at  p.  317,  Sedgwick,  J., 
says:  "The  object  of  the  legislature  was  to  facilitate  in  every 
possible  way  the  operation  and  working  of  railways  generally 
throughout  Canada  and  to  legalize  the  bringing  in  of  foreign 
railways  and  the  capital  of  foreign  railway  companies  for  that 
purpose.  We  are  therefore  required  to  give  such  a  construction 
to  the  section  in  question  as  will  best  give  effect  to  that  policy 
provided  we  keep  within  the  expressed  intention  of  the  legis- 
lature as  manifested  in  the  section  itself."  Accordingly  an 
agreement  by  a  foreign  railway  company  with  the  Canada  Sou- 
thern R.W.  Co.,  by  which  it  took  possession  of  the  latter 's  line 
and  was  to  "maintain,  work  and  operate"  it  in  the  manner 
provided  in  the  agreement,  was  upheld  by  the  Supreme  Court 
as  valid,  both  under  the  above  general  clause  and  under  the 
Special  Act  of  the  Canada  Southern  R.W.  Co.;  reversing  in 
this  respect,  Welleans  v.  Canada  Southern  R.W.  Co.,  21  A.R. 
297.  Where  also  an  agreement  was  entered  into  pursuant  to 
this  section  providing  for  the  same  rates  on  through  traffic,  a 
division  of  the  profits  in  specified  proportions  and  the  rendering 
of  mutual  statements;  the  agreement  was  considered  to  be  valid 
so  far  as  its  terms  were  concerned,  but  as  it  was  not  pleaded 
that  the  necessary  two-thirds  majority  of  the  shareholders  had 
approved  of  it,  it  was  treated  as  invalid  on  this  account  and  the 
fact  that  such  shareholders  had  subsequently  in  annual  and 
other  reports,  been  advised  of  it  and  had  not  objected  was  not 
treated  as  equivalent  to  their  consent :  Great  Western  R.W.  Co. 
v.  Grand  Trunk  R.W.  Co.,  24  U.C.R.  107,  25  U.C.R.  37.  An 
agreement  between  two  companies  for  the  purpose  of  combin- 
ing their  rolling  stock  plant  and  material  and  of  working  and 
operating  both  lines  and  exercising  the  franchises  of  both  un- 
der the  joint  management  of  both  companies  for  twenty-one 
years  and  of  appointing  a  joint  committee  called  an  "Execu- 
tive Committee"  was  upheld  and  it  was  laid  down  that  similar 
bnt  less  elastic  provisions  in  the  companies'  private  statutes  did 
not  limit  the  operation  of  this  general  enactment.  The  case 
contains  a  review  of  many  of  the  English  decisions  down  to 
1879:  Campbell  v.  Northern  R.W.  Co.,  26  Gr.  522. 

Maintenance  of  premises  by  working  company.  Where  one 
company  agreed  to  maintain  the  premises  of  another  in  sub- 
stantial repair  it  was  bound  to  repair  damages  due,  as  it  con- 
tended, to  natural  causes  or  the  original  defective  construction 
of  the  line :  North  Eastern  R.W.  Co.  v.  Scarborough,  etc.,  R.W. 
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Co.,  8  Ry.  &  C.  Tr.  Cas.  157.  Under  the  power  to  "main- 
tain" a  railway,  reasonable  improvements  consistent  with  the 
purpose  of  the  undertaking  are  included:  Sevenoaks,  etc.,  B.W 
Co.  v.  London,  etc.,  B.W.  Co.,  11  Ch.  D.  625. 

Approval  of  agreement  by  Governor  in  Council.  This  sec- 
tion and  section  361  are  evidently  based  on  the  English  Kailway 
Clauses  Act  1863,  26  &  27  Vict.,  cap.  92,  sec.  22,  as  amended  by  33 
&  37  Vict.,  cap.  48,  sec.  10 ;  but  they  have  been  a  good  deal  al- 
tered and  are  less  elaborate.  It  will  be  observed  that  the  powers 
of  the  Board  with  reference  to  working  agreements  and  agree- 
ments for  amalgamation  are  advisory  only,  the  Governor  in 
Council  being  the  body  clothed  with  final  authority  to  sanction 
or  otherwise  deal  with  the  agreement.  In  England  the  Board  of 
Trade  and  later  the  Railway  Commissioners  have  had  to  con- 
sider a  number  of  working  agreements  and  the  cases  recording 
their  decisions  upon  them  are  collected  in  Hodges  on  Railways 
(7th  Ed.),  pp.  527  to  530.  It  is  said  in  that  work  at  p.  527,  that 
the  Commissioners  have  regarded  their  duties  in  relation  to  the 
approval  of  working  agreements  as  being  (1),  To  ascertain  that 
the  companies  have  the  power  to  enter  into  the  agreement  sub- 
mitted for  approval.  (2),  To  ascertain  whether  if  entered  into, 
such  working  agreements  will  be  advantageous  to  the  interests 
of  the  public;  and  (3),  To  ascertain  that  their  own  powers  un- 
der the  Railway  Clauses  Act  (1863),  and  the  Regulation  of 
Railways  Act  (1873),  are  not  affected  by  the  proposed  agree- 
ment. The  following  eases  on  this  subject  may  be  consulted: 
Huddersfield  v.  Creat  Northern,  etc.,  B.W.  Co.,  4  Ry.  &  C. 
Tr.  Cas.  44:  Be  Taff  Vale,  etc.,  B.W.  Co.'s  Working  Agreement 
ib.  54. 

But  where  the  agreement  has  been  validated  by  Statute  the 
Board  has  no  jurisdiction  under  this  section:  Bay  of  Quinte 
B.W.  Co.,  v.  Kingston  &  Pembroke  B.W.  Co.,  8  Can.  Ry.  Cas.  202. 

Poiver  of  Board  to  vary  agreements.  Sub-section  4,  supra, 
may  be  compared  with  the  more  elaborate  but  similar  provision 
in  51  &  52  Vict.,  cap.  25,  see.  11  (Imp.),  under  which  it  was 
held  that  the  Railway  Commissioners  might  set  aside  an  agree- 
ment previously  entered  into  which  required  a  railway  company 
to  accept  no  coal  for  carriage  at  one  of  its  stations  unless  mined 
from  the  "Petre  Estate":  Bishton  v.  Lancashire,  etc.,  B.W. Co., 
8  Ry.  &  C.  Tr.  Cas.  74.  On  this  Wills,  J.,  says  at  p.  81,  "Sec- 
tion 11  of  the  Act  of  1888  is  more  sweeping  still  and  it  seems 
to  me  that  that  also  was  passed  for  the  very  purpose  of  remov- 
ing any  possible  doubt  as  to  the  jurisdiction  of  this  Court  to 
interfere  with  private  arrangements  of  this  kind  when  public 
considerations  and  the  public  interests  require  it." 


PART  XIII. 

Insolvent  Companies. 
365.  Where  a  company  is  unable  to  meet  its  engagements  scheme 

may  be 

with  its   creditors,    the    directors   may   prepare  a    scheme    °f  J!heed,j£rEx" 
arrangement  between  the  company  and  its  creditors,  and  mayCourt- 
file  it  in  the  Exchequer  Court. 

2.  Such  scheme  of  arrangement  may  or  may  not  include  pro-  JJjJJ^fj? 
visions  for  settling  and  defining  any  rights  of  shareholders  of  ™Jgj 
the  company  as  among  themselves,  and  for  the  raising  if  neces- 
sary of  additional  share  and  loan  capital. 

3.  There  shall  be  filed  with  such  scheme  of  arrangement, — 

(a)  a  declaration  in  writing  under  the  common  seal  of  the  j^1™^" 
company  to  the  effect  that  the  company  is  unable  to  meet  its 
engagements  with  its  creditors;  and, 

(6)  an  affidavit  made  by  the  president  and  directors  of  the  Affidavit. 
company,  or  by  a  majority  of  them,  that  such  declaration  is 
true  to  the  best  of  their  respective  judgments  and  beliefs. 

4.  After  the  filing  of  the  scheme,  the  Exchequer  Court  may,  g£££ay 
on  the  application  of  the  company,  on  summons  or  motion  in  a actlon- 
summary  way,  restrain  any  action  against  the  company  on  such 

terms  as  the  Exchequer  Court  thinks  fit. 

.    5.  Notice  of  the  filing  of  the  scheme  shall  be  published  ing£|eof 
the  Canada  Gazette. 

6.  After  such  publication  of  notice,  no  execution,   attach- No  exe™- 

r  '  tion  with- 

ment,  or  other  process  against  the    property  of    the    company  out  leave, 
shall  be  available  without  leave  of  the  Exchequer  Court,  to  be 
obtained  on  summons  or  motion  in  a  summary  way.     3  Edw. 
VII.,  cap.  58,  sec.  285. 

General  remarks.     This  legislation  which  was  only  recently 
enacted,  gives  remedies  other  than  those  conferred  by  means  of 

[8071 
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the  appointment  of  a  receiver  on  behalf  of  bondholders  dis- 
cussed in  notes  to  sections  111  to  148,  or  for  the  sale  of  a  rail- 
way which  was  dealt  with  under  section  299.  It  is  copied  from 
the  English  Railway  Companies  Act,  1867,  31  &  32  Vict.,  cap. 
127,  sees.  6  to  21,  with  some  amendments  and  omissions;  but 
lacks  the  accompanying  provision  (section  4),  that  the  rolling 
stock  of  a  railway  in  operation  shall  not  be  seized  under  execu- 
tion, but  the  creditor  must  levy  by  applying  for  the  appoint- 
ment of  a  receiver. 

Constitutionality.  Although  the  Province  of  Nova  Scotia 
enacted  similar  legislation  by  37  Vict.,  cap.  104,  appearing  at 
page  1  of  the  statutes  of  1875,  doubts  were  thrown  upon  its 
constitutionality  in  Murdoch  v.  Windsor,  etc.,  R.W.  Co.,  Russ. 
Eq.  R.  (N.S.),  137,  3  Cart.  368,  and  in  Be  Windsor,  etc.,  R.W. 
Co.,  16  N.S.R.  612,  3  Cart.  387,  because  by  the  B.N.A.  Act, 
section  91  (21),  legislation  respecting  "Bankruptcy  and  Insol- 
vency" is  within  the  exclusive  jurisdiction  of  the  Dominion  of 
Canada  and  therefore  in  the  Murdoch  Case  it  was  decided  that 
there  was  no  power  to  affect  the  rights  of  creditors  even  of  a 
provincial  railway  company  by  a  scheme  drawn  up  pursuant  to 
the  Nova  Scotian  statute.  "Where,  however,  the  proposed  scheme 
merely  amounted  to  a  change  in  the  character  of  the  capital 
stock  of  the  company  it  was  held  that  for  that  purpose  it  could 
not  be  considered  to  be  bankruptcy  legislation  and  therefore 
unconstitutional  and  the  scheme  was  approved:  Re  Windsor, 
etc.,  R.W.  Co.,  16  N.S.R.  312,  3  Cart.  387.  This  statute  was 
re-enacted  in  1884  as  R.S.N.S.,  cap.  54,  but  while  not  repealed, 
was  not  consolidated  in  the  Revised  Statutes  of  1900. 

In  Quebec  an  Act  was  passed  (56  Vict.,  cap.  36,)  provid- 
ing for  the  sequestration  and  sale  of  any  railway  subsidized  by 
the  local  government  and  which  either  becomes  insolvent  or 
fails  to  carry  out  the  obligations  imposed  upon  it  by  its  charter 
and  this  statute  was  held  to  be  constitutional  even  though  the 
railway  had  been  declared  to  be  a  work  for  the  general  advan- 
tage of  Canada:  Nantel  v.  Baie  des  Chaleurs  R.W.  Co.,  Q.R.  9 
S.C.  47 ;  Baie  des  Chaleurs  R.W.  Co.  v.  Nantel,  Q.R.  9  Q.B. 
64  (Hall  and  Wurtele,  JJ.,  dissenting).  It  is  doubtful  whether 
this  decision  would  be  now  followed  as  it  in  effect  declares  that 
a  provincial  statute  may  interfere  with  the  road-bed  and  oper- 
ation of  a  Dominion  railway:  see  Madden  v.  Nelson,  etc.,  #.W. 
Co.,  [18991,  A.C.  626;  Canadian  Pacific  R.W.  Co.  v.  Roy 
[1902],  A.C.  220,  1  Can.  Ry.  Cas.  196;  Reversing  Canadian 
Pacific  R.W.  Co.  v.  Roy,  Q.R.  9  Q.B.  551,  1  Can.  Ry.  Cas.  170, 
and  notes  2  Can.   Ry.  Cas.    265,  et  seq.     Monkhouse  v.   Grand, 
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Trunk  R.W.  Co.,  8  A.R.  '537;  Canadian  Pacific  R.W.  Co.  v.  The 
King,  39  S.C.R.  476 ;  7  Can.  Ry.  Cas.  176 ;  also  Canadian  Pacific 
B.W.  Co.  v.  Notre  Dame  de  Bonsecours  (1899),  A.C.  367- 
Geddes  v.  Bann  Reservoir,  3  App.  Cas.  430,  at  p.  438 ;  Ham- 
mersmith R.W.  Co.  v.  Brand,  L.R.  4  ILL.  215.  As  by  section 
91  of  the  B.  N.  A.  Act,  the  Federal  Parliament  has  jurisdic- 
tion in  respect  of  "Bankruptcy  and  Insolvency,"  there  is  no 
doubt  of  its  power  to  pass  this  legislation,  and,  conceivably, 
it  could  be  made  applicable  to  provincial  as  well  as  federal 
railways.  It  is  not  clear  from  the  terms  of  the  statute 
whether  provincial  railways  could  take  the  benefit  of  it.  It 
was  originally  passed  as  an  amendment  to  the  Railway  Act 
1888,  and  not  as  a  substantive  statute:  1  Edw.  VII.,  cap.  31, 
see.  17,  and  presumably  applies  only  to  railways  otherwise 
within  the  purview  of  that  statute.  The  term  ' '  Company ' '  ap- 
pearing throughout  the  section  is  denned  by  section  2  (4)  (a), 
ante,  to  mean  "a  railway  company  and  includes  every  such 
company  and  any  person  having  authority  to  construct  or 
operate  a  railway"  while  by  section  3,  ante,  the  Railway  Act  is 
to  "apply  to  all  persons,  companies  and  railways  (other  than 
Government  railways)  within  the  legislative  authority  of  the 
Parliament  of  Canada."  For  the  purpose  of  bankruptcy  legis- 
lation, every  company,  however  incorporated,  may  be  within 
the  legislative  authority  of  Canada,  and  therefore  there  is 
nothing  to  prevent  this  part  of  the  Act  from  applying  to  pro- 
vincial as  well  as  Dominion  railway  companies  unless  its  incor- 
poration in  a  statute  otherwise  intended  to  include  the  former 
only,  supplies  an  argument  to  the  contrary. 

Scope  of  section.  The  settlement  of  creditors'  claims  is  the 
object  of  the  clause  and  any  scheme  providing  for  raising  a 
large  amount  of  loan  capital  without  providing  for  the  ultimate 
payment  of  creditors  will  not  be  sanctioned:  Re  Letterkenny 
R.W.  Co.,  I.R.  4  Eq.  538.  In  any  such  scheme  the  various  classes 
of  creditors  must  be  fairly  treated  and  it  should  show  a  rea- 
sonable prospect  of  providing  for  the  ultimate  payment  of  their 
claims:  Murdoch  v.  Windsor,  etc.,  R.W.  Co.,  Russ.  Eq.  (N.S.), 
at  p.  140 ;  but  a  scheme  which  appears  to  be  honestly  framed 
with  a  view  to  the  benefit  of  all  parties  will  not  be  rejected 
because  a  portion  of  the  assets  comprised  in  it  was  appropriated 
for  payment  of  debenture  interest :  Re  East  &  West  India  Dock 
Go.,  44  Ch.  D.  38,  and  a  scheme  for  converting  mortgages  and 
bonds  into  irredeemable  debenture  stock  is  within  the  scope  of 
the  section:  Re  Irish,  etc.,  R.W.  Co.,  It.  R.  2  Eq.  425,  3  Eq.  190; 
and  see  He  Windsor,  etc.,  R.W.  Co.,  16  N.S.R.  312. 

39—r.l. 
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Effect  on  creditors.  It  will  be  observed  that  while  by  section 
366,  infra,  provision  is  made  for  rendering  a  scheme  binding  on 
debenture  holders,  the  holders  of  rent  charges  or  charges  on; 
income,  and  the  holders  of  guaranteed,  preferred  or  ordinary 
stock,  no  provision  is  made  for  binding  any  outside  creditor 
unless  he  assents  to  it,  and  so  where  a  scheme  proposed  that  out- 
side creditors  should  receive  fully  paid  up  shares  in  full  of 
their  claims  which  were  to  be  thereby  discharged,  the  Court 
refused  in  view  of  the  opposition  of  some  of  the  outside  creditors 
to  approve  the  scheme  and  laid  down  the  rule  that  where  a 
scheme  contains  a  clause  seriously  affecting  the  rights  of  outside 
creditors,  the  Court  will  require  the  consent  in  writing  of  every 
such  outside  creditor  before  it  confirms  the  scheme:  Re  Bristol, 
etc.,  R.W.  Co.,  L.R.  6  Eq.  448;  but  where  such  a  scheme  does 
not  purport  to  bind  outside  creditors  and  its  appropriation  of 
the  free  assets  could  not  be  complained  of  by  them  as  they  had 
no  lien  upon  such  assets  and  the  scheme  appeared  to  be 
honestly  framed  for  the  benefit  of  all  parties,  the  Court  would 
not  give  effect  to  the  objections  of  a  large  unsecured  creditor, 
who  not  being  bound  by  the  scheme  is  still  entitled  to  look  to 
the  assets  (if  any)  of  the  company  after  secured  creditors 
have  been  paid:  lie  East  &  West  India  Dock  Co.,  44  Ch.  D.. 
38  per  Chitty,  J.,  at  p.  44,  quoting  Stevens  v.  Mid-Hants  B.W. 
Co.,  L.R.  8  Ch.  1064,  1068;  see  also  Re  Cambrian  R.W.  Co.'s 
Scheme,  L.R.  3  Ch.  278.  Even  though  creditors  are  not  bound 
by  a  scheme,  the  Court  has  not  merely  permitted  them  to  be 
heard,  but  in  certain  cases  has  given  effect  to  their  objections 
by  declining  to  sanction  the  scheme :  Re  Bristol,  etc.,  R.W.  Co., 
L.R.  6  Eq.  448 ;  Re  Somerset,  etc.,  R.W.  Co.,  18  W.R.  332.  As 
explaining  the  general  principle  of  this  legislation,  Cotton,  L.J., 
in  Re  East  &  West  India  Dock  Co.,  supra,  at  p.  65,  says:  "What 
we  have  to  consider  is,  does  not  this  scheme  afford  a  reasonable 
prospect  of  providing  for  the  payment  of  creditors.  That  is 
really  the  principal  object  of  the  scheme.  If  the  company  say 
'we  cannot  pay  our  creditors,'  then  a  scheme  must  be  prepared, 
and  it  will  be  binding  as  between  the  company  and  its  share- 
holders and  debenture  holders,  but  it  is  prepared  with  a  view 
of  paying  the  creditors."  The  secretary  of  the  company  to 
whom  salary  is  due  is  no  more  bound  by  the  scheme  than  any 
other  outside  creditor  though  he  may  not  have  opposed  it:  Be 
Teign  Valley  R.W.  Co.,  17  W.R.  817.  The  rights  of  debenture 
holders  or  secured  creditors  are  noted  under  section  366,  infra. 

Stay  of  proceedings.  Sub-section  4  of  section  365  provides 
for  staying  actions  while  a  scheme  is  maturing  and  though  out- 
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side  creditors  may  not  be  ultimately  bound  by  it,  yet  where 
honestly  framed  with  a  view  to  protecting  all  interests  the  Court 
will  stay  an  outside  creditor's  action  during  the  period  allowed 
for  perfecting  it  and  obtaining  the  necessary  approval,  but  it 
will  not  do  so  unless  the  scheme  proposes  to  make  reasonable 
provision  for  the  payment  of  such  creditors:  Re  Cambrian  R. W. 
Co.'s  Scheme,  L.R.  3  Ch.  278,  and  in  a  proper  case  such  pro- 
ceedings will  be  stayed  even  though  the  three  months  allowed' 
by  section  367,  infra,  have  elapsed  and  no  extension  of  time  has 
been  granted:  Robertson  v.  Wrexham,  Mold,  etc.,  R.W.  Co.,  17 
W.R.  137 ;  though  in  this  case  such  a  stay  was  only  granted  on 
terms  that  the  defendants  would  consent  to  judgment  being 
entered  for  the  plaintiffs'  claim.  "Where  an  application  was 
made  on  behalf  of  a  railway  company  for  an  order  restrain- 
ing further  proceedings  against  such  company  begun  in  the 
Superior  Court,  by  certain  creditors,  before  the  filing  of  the 
scheme  of  arrangement,  it  was  held  that  as  there  were  real  issues 
to  be  tried  out  between  the  parties,  the  action  in  the  Superior 
Court  should  be  allowed  to  proceed  pending  the  maturing  of 
the  scheme  of  arrangement.  In  re  Atlantic  &  Lake  Superior 
R.W.  Co.,  9  Ex.  C.R.  283,  5  Can.  Ry.  Cas.  418 ;  in  re  Great 
Northern  R.W.  Co.,  9  Ex.  C.R.  337,  5  Can.  Ry.  Cas.  416.  The 
power  of  the  Court  to  stay  an  action  upon  a  summary  appli- 
cation under  sub-section  4,  supra,  is  gone  when  the  scheme  has 
been  enrolled  and  approved  by  the  Court  under  section  367, 
sub-section  4,  infra ;  after  enrolment  the  company  cannot  obtain 
an  injunction  either  against  an  outside  creditor  or  one  bound 
by  the  scheme  except  by  bringing  an  action  therefor:  Re  Pot- 
teries, etc.,  R.W.  Co.,  L.R.  5  Ch.  37.  Sub-section  6,  supra,  also 
has  reference  only  to  the  period  before  enrolment  of  the  scheme, 
after  enrolment  leave  to  issue  execution  need  not  be  obtained 
by  any  one  not  bound  by  it :  Re  Potteries,  etc.,  R.W.  Co.,  supra; 
nor  is  leave  necessary  in  any  ease  where  a  scheme  has  been 
considered  and  dismissed :  Re  Bristol,  etc.,  R.W.  Co.,  20  L.T.N.S. 
70 ;  but  while  still  pending  creditors  must  obtain  leave  before 
thev  can  issue  execution  upon  a  writ  of  sci  fa,  against  a  share- 
holder for  unpaid  calls  due  under  his  share  by  virtue  of  section 
108,  supra;  Re  Devon,  etc.,  R.W.  Co.,  6  Eq.  310;  and  a  person 
holding  debentures  was  forbidden  to  bring  an  action  upon 
them  during  the  period  of  suspense:  London  Financial  Asso- 
ciation v.  Wrexham,  Mold,  etc.,  R.W.  Co.,  18  Eq.  566. 
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Assent  to 
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By  bond- 
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By  de- 
benture 

hold  em. 


By  charge 
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By  prefer- 
ence share- 
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Assent  of 

leasing 

company. 


Bond- 
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Preference 
share- 
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share- 
holders. 

No  assent 
required 
from  class 
hot  Inter- 
ested. 


366.  The  scheme  shall  be  deemed  to  be  assented  to, — 

(a)  by  the  holders  of  mortgages  or  bonds  issued  under  the 

authority  of  this  or  any  Special  Act  relating  to  the  company, 

when  it  is  assented  to  in  writing  by  three-fourths  in  value  of 

the  holders  of  such  mortgages  or  bonds; 

(6)  by  the  holders  of  debenture  stock  of  the  company,  when 

it  is  assented  to  in  writing  by  three-fourths  in  value  of  the 

holders  of  such  stock; 

(c)  by  the  holders  of  any  rent  charge,  or  other  payment, 
charged  on  the  receipts  of  or  payable  by  the  company  in  con- 
sideration of  the  purchase  of  the  undertaking  of  another  com- 
pany, when  it  is  assented  to  in  writing  by  three-fourths  in  value 
of  such  holders; 

(d)  by  the  guaranteed  or  preference  shareholders  of  the 
company,  when  it  is  assented  to  in  writing  by  three-fourths  in 
value  of  such  shareholders,  if  there  is  only  one  class  of  such 
shareholders,  or  three-fourths  in  value  of  each  class,  if  there 
are  more  classes  of  such  shareholders  than  one;  and, 

(e)  by  the  ordinary  shareholders  of  the  company,  when  it  is 
assented  to  by  a  special  meeting  of  the  company  called  for  that 
purpose. 

2.  Where  the  company  is  lessee  of  a  railway,  the  scheme  shall 
be  deemed  to  be  assented  to  by  the  leasing  company  when  it  is 
assented  to, — 

(a)  in  writing,  by  three-fourths  in  value  of  the  holders  of 
mortgages,  bonds  and  debenture  stock  of  the  leasing  company; 

(6)  in  writing,  by  three-fourths  in  value  of  the  guaranteed 
or  preference  shareholders  of  the  leasing  company,  if  there  is 
only  one  such  class,  and  by  three-fourths  in  value  of  each  class, 
if  there  are  more  classes  than  one  of  such  shareholders;  and, 

(c)  by  the  ordinary  shareholders  of  the  leasing  company, 
at  a  special  meeting  of  that  company  called  for  that  purpose. 

3.  The  assent  to  the  scheme  of  any  class  of  holders  of  mort- 
gages, bonds  or  debenture  stock,  or  of  any  class  of  holders  of 
a  rent  charge  or  other  payment  as  aforesaid,  or  of  any  class  of 
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guaranteed  or  preference  shareholders,  or  of  a  leasing  company, 
shall  not  be  requisite  in  case  the  scheme  does  not  prejudicially 
affect  any  right  or  interest  of  such  class  or  company.  3  Edw. 
VII,  cap.  58,  sec.  286. 

Assent  of  debenture  holders  and  shareholders.  After  a 
scheme  has  been  duly  assented  to  by  three-fourths  in  value  of 
the  debenture  holders,  dissenting  debenture  holders  though  en- 
titled to  appear  and  state  their  objections  will  be  bound  by  the 
scheme  unless  it  can  be  shewn  that  the  approval  of  the  majority 
was  obtained  by  fraud:  Re  East  &  West,  etc.,  R.W.  Co.,  L.R. 
8  Bq.  87.  The  assent  of  the  statutory  majority  of  three-fourths 
of  any  class  cannot  be  dispensed  with  if  any  existing  right  of 
that  class  is  "prejudicially  affected"  under  sub-section  3,  supra, 
it  being  for  them  and  not  for  the  Court  to  consider  whether  the 
scheme  gives  them  such  benefits  that  their  rights  on  the  whole 
are  not  "prejudicially  affected:"  Re  Neath  &  Brecon  R.W.  Co. 
(1892),  1  Ch.  349.  Though  a  debenture  holder  has  a  judgment 
for  the  amount  of  his  debenture  and  interest,  he  is  still  a  deben- 
ture holder,  and  cannot  claim  that  he  is  an  outside  creditor  and 
not  bound  by  the  scheme  as  not  assenting  to  it:  Potteries,  etc., 
R.W.  Co.  v.  Minor,  L.R.  6  Ch.  621.  And  where  the  holder  of 
debentures  has  turned  his  security  into  irredeemable  debenture 
stock  he  will  still  be  bound  by  any  scheme  of  arrangement  which 
is  binding  on  the  debenture  holders :  London  Financial  Asso- 
ciation v.  Wrexham,  Mold,  etc.,  R.W.  Co.,  L.R.  18  Eq.  566. 
Holders  of  preferred  half-shares  do  not  form  a  separate  class 
who  must  separately  approve  of  the  scheme  under  this  section : 
Re  Brighton  &  Dyke  R.W.  Co.,  44  Ch.  D.  28 ;  but  though  pre- 
ference shareholders  are  given  the  same  right  of  voting  at  meet- 
ings as  ordinary  shareholders,  the  consent  of  preference  share- 
holders as  a  separate  class  must  still  be  obtained :  Re  Cambrian 
R.W.  Co.,  19  W.R.  871. 

367.  If,  at  any  time  within  three  months  after  the  filing  of  app»£»- 
the  scheme,  or  within  such    extended  time  as    the    Exchequer  £.™fi™&- 
Court,  from  time  to  time,  thinks  fit  to  allow,  the  directors  of  thescheme- 
company  consider  the  scheme  to  be  assented  to,  as  by  this  Act 
required,  they  may  apply  to  the  Exchequer  Court  by  petition  in 
a  summary  way  for  confirmation  of  the  scheme. 

2.  Notice  of  any  such  application  shall  be  published  in  the Notic»oi 
Canada  Gazette.  tion- 
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conflrma-  3.  The  Court,  after  hearing  the  directors,  and  any  creditors, 
•our"  shareholders  or  other  persons  whom  it  thinks  entitled  to  be 
heard  on  the  application,  may  confirm  the  scheme,  if  satisfied 
that  the  scheme  has  been  assented  to,  as  required  by  this  Act, 
within  three  months  after  the  filing  of  it,  or  within  such  ex- 
tended time,  if  any,  as  the  court  has  allowed,  and  that  no  suffi- 
cient objection  to  the  scheme  has  been  established.  i 

Enrolment        4.  The    scheme  when    confirmed  shall    be    enrolled  in   the 

Id  court. 

Exchequer  Court,  and  thenceforth  it  shall  be  binding  and  effec- 
tual to  all  intents,  and  the  provisions  thereof  shall,  against  and 
in  favour  of  the  company  and  all  persons  assenting  thereto  or 
bound  thereby,  have  the  like  effect  as  if  they  had  been  enacted 
by  Parliament. 

Notice  5.  Notice  of  the  confirmation  and  enrolment  of  the  scheme 

shall  be  published  in  the  Canada  Gazette.  3  Edw.  VII.,  cap.  58, 
sec.  287. 

Confirmation  and  Enrolment.  Where  a  scheme  had  been  con- 
firmed, the  enrolment  of  the  confirmation  order  was  stayed  on 
the  application  of  outside  creditors  who  within  thirty  days  from 
the  date  of  the  order  had  applied  for  a  re-hearing:  Re  Devon, 
etc.,  R.W.  Co.,  6  Eq.  615.  After  enrolment,  the  right  to  apply 
by  summary  application  for  a  stay  of  a  creditor's  action,  no 
longer  exists ;  but  where  the  creditor  or  others  are  bound  by  the 
scheme  an  action  for  a  stay  and  for  an  injunction  in  the  usual 
course  is  proper :  Re  Potteries,  etc.,  R.W.  Co.,  L.E.  5  Ch.  67,  and 
notes  to  section  365,  supra. 

Staying  proceedings.  It  was  said  in  Re  Manchester  &  Mil- 
ford  R.W.  Co.,  W.N.  1881,  121,  that  the  Court  may  amend  and 
alter  the  scheme,  but  no  such  right  is  expressly  given  and  it 
was  decided  in  Re  Neath  &  Brecon  R.W.  Co.  [1892],  1  Ch.  349, 
that  no  order  would  be  made  in  the  absence  of  consent  from 
three-fourths  of  every  class  "prejudicially  affected"  by  any 
order.  Such  a  rule  if  it  exists  must  therefore  necessarily  he 
subject  to  modification  in  this  respect.  See  notes  to  section  286, 
supra.  Where  the  rules  of  practice  make  provision  for  binding 
absent  parties  by  published  notices  or  other  means,  the  Court 
may  invoke  such  rules  for  the  purpose  of  binding  absent  deben- 
ture holders  by  a  proposed  scheme  of  arrangement:  Saragossa, 
etc.,  R.W.  Co.  v.  Collingham,  [19041,  A.C.  159,  reversing  Col- 
lingham  v.  Sloper  (1901),  1  Ch.  769. 
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368.  The  Judge  of  the  Exchequer  Court  may  make  general  Rules  of 
rules  for  the  regulation  of  the  practice  and  procedure  of  thepractlce' 
Court  under  the  three  last  preceding  sections  of  this  Act,  which 

rules  shall  have  force  and  effect  when  they  are  approved  by  the 
Governor  in  Council.    3  Edw.  VII.,  cap.  58,  sec.  289. 

369.  The  company  shall  at  all  times  keep  at  its  principal  copies  oi 

the  scheme 

or  head  office  printed  copies  of  the  scheme  when  confirmed  and  to  be  kept 
enrolled,  and  shall  sell  such  copies  to  all  persons  desiring  to  buy 
them  at  a  reasonable  price,  not  exceeding  ten  cents  for  each 
copy.    3  Edw.  VII.,  cap.  58,  sec.  288. 

Penalty  for  contravention  of  this  section,  section  424,  infra. 


PART  XIV. 

Statistics  and  Returns. 
Annual  370.    Every   company  shall  annually   prepare  returns,  in 

returns 

accordance  with  the  forms  for  the  time  being  required  and  fur- 
nished by  the  Minister,  of  its  capital,  traffic  and  working  expen- 
diture and  of  all  other  information  required. 

won68**"  ^-  Such  returns  shall  be  dated  and  signed  by  and  attested 

upon  the  oath  of  the  secretary,  or  some  other  chief  officer  of 
the  company,  and  shall  also  be  attested  upon  the  oath  of  the 
president,  or,  in  his  absence,  of  the  vice-president  or  manager 
of  the  company. 

period  3.   Such  returns  shall  be  made  for  the    period  beginning 

included.  ° 

from  the  date  to  which  the  then  last  yearly  returns  made  by 
the  company  extend,  or,  if  no  such  returns  have  been  previously 
made,  from  the  commencement  of  the  operation  of  the  railway, 
and  ending  with  the  last  day  of  June  in  the  then  current  year. 

Duplicate         4.  A  duplicate  copy  of  such  returns,  dated,  signed  and  at- 
ter-  tested  in  manner  aforesaid,  shall  be  forwarded  by  such  com- 

pany to  the  Minister  within  one  month  after  the  first  day  of 
August  in  each  year. 

Returns  to        5.  The   Minister   shall  lay   before  both   Houses  of  Parlia- 

be  laid  J 

beiorePar-  ment,  within  twenty-one  days  from  the  commencement  of  each 
session  thereof,  a  statistical  report  prepared  in  the  Department 
of  Railways  and  Canals  covering  the  returns  made  and  for- 
warded to  him  in  pursuance  of  this  section.  8-9  Edw.  VII., 
cap.  31,  sec.  2. 

The  duplicate  copy  of  the  returns  required  by  sub-section 
4,  supra,  must  be  an  exact  copy  and  where  in  one  of  the  com- 
pany's lists  a  shareholder's  name  was  inadvertently  omitted  it 
was  held  that  the  lists  were  not  duplicates  and  that  the  company 
was  liable  to  a  penalty  under  the  Act  requiring  such  lists: 
Towner  v.  Hiawatha,  etc.,  Co.,  30  O.R.  547. 

1816] 
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371.  Every  company,  if  required  by  the  Minister  so  to  do,  Traffic 

o    • ,  iv*  it  i  .  returns 

shall  prepare  returns  of  its  traffic  weekly,  that  is  to  say,  from  weekly, 
the  first  to  the  seventh  of  the  month  inclusive,  from  the  eighth 
to  the  fourteenth  inclusive,  from  the  fifteenth  to  the  twenty- 
first  inclusive,  and  from  the  twenty-second  to  the  close  of  the 
month  inclusive. 

2.  Such  returns  shall  be  in  accordance  with  the  forms  for  Form- 
the  time  being  required  and  furnished  by  the  Minister. 

3.  A  copy  of  such  returns,  signed  by  the  officer  of  the  com-  copy  to 
pany  responsible  for  the  correctness  of  such  returns,  shall  be 
forwarded  by  the  company  to  the  Minister  within  seven  days 
from  the  day  to  which  the  said  returns  have  been  prepared. 

4.  The  Minister  may  in  any  case  extend  the  time  within  Extension 

of  time. 

which  such  returns  shall  be  forwarded."    8-9  Edw.  VII.,  cap.  31, 
sec.  2. 

These  sections  as  they  appeared  in  E.  S.  C,  1906,  cap.  37, 
have  been  repealed  and  new  ones  substituted  by  8-9  Edw.  VII., 
cap.  31,  see.  2. 

372.  Every  company  shall,  within  one  month  after  the  first  semi-an- 
days  of  January  and  July,  in  each  and  every  year,  make  to  the  turns  of 
Minister,  under  the  oath  of  the  president,  secretary  or  superin- 
tendent of  the  company,  a  true  and  particular  return  of  all 
accidents  and  casualties,  whether  to  life  or  property,  which  have 
occurred  on  the  railway  of  the  company  during  the  half  year 

next  preceding  each  of  the  said  periods  respectively,   setting  showing 
forth,— 

(a)  the  causes  and  natures  of  such  accidents  and  casualties ;  causes  and 

nature. 

(6)  the  points  at  which  they  occurred,  and  whether  by  night  Locality 

•>  >  "  and  time. 

or  by  day;  and, 

(c)   the  full  extent  thereof,  and  all  the  particulars  of  the  Extent  and 

particulars. 

same. 

2.  Such  company  shall  also,  when  required  by  the  Minister,  copj^oi 
return  a  true  copy  of  the  existing  by-laws  of  the  company,  and 


return  as 
accidents. 
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of  its  rules  and  regulations  for  the  management  of  the  company 
and  of  its  railway. 

Form.  3.  The  Minister  may  order  and  direct,  from  time  to  time, 

the  form  in  which  such  returns  shall  be  made  up.    3  Edw.  VII, 
cap.  58,  sees.  305  and  306. 

See  sections  292,  293  and  412. 

Minister  373.  The  Minister  may    order  and   direct  any   company  to 

™ufrerfar-  make  up  and  deliver  to  the  Minister,  from  time  to  time,  in  addi- 
",r  totion  to  the  said  periodical  returns,  returns  of  serious  accidents 
occurring  in  the  course  of  the  public  traffic  upon  the  railway 
belonging  to  such  company,  whether  attended  with  personal 
injury  or  not,  in  such  form  and  manner  as  the  Minister  deems 
necessary  and  requires  for  his  information  with  a  view  to  public 
safety.     3  Edw.  VII.,  cap.  58,  sec.  306. 

Returns  374.  All  returns  made  in  pursuance  of  any  of  the  provisions 

privileged. 

of  the  four  sections  of  this  Act  last  preceding  shall  be  privileged 
communications,  and  shall  not  be  evidence  in  any  court  whatso- 
Exception.  ever;  except  in  any  prosecution  for, — 

(a)  default  in  making  such  returns  in  accordance  with  the 
requirements  of  this  Act ; 

(6)  perjury  in  making  any  oath  required  by  this  Act  in 
connection  with  such  returns; 

(c)  forgery  of  any  such  return;  or, 

(d)  signing  any  such  return  knowing  the  same  to  be  false. 
3  Edw.  VII.,  cap.  58,  sec.  308. 

By  section  '292,  ante,  reports  of  accidents  must  be  given  to 
the  Board  immediately  on  their  occurrence  and  the  Board  may 
declare  such  reports  to  be  privileged,  but  unless  so  declared, 
the  statute  does  not  treat  them  as  such.  By  section  374,  returns 
made  under  this  and  the  preceding  four  sections  are  declared 
to  be  privileged  absolutely,  except  in  the  cases  specified.  Where 
in  an  accident  report  not  otherwise  privileged  the  names  of 
persons  who  will  be  witnesses  for  the  company  are  given,  that 
part  of  the  report  is  privileged:  Armstrong  v.  Toronto  B.W. 
Co.,  15  P.K.  208,  and  where  reports  of  officers  of  a  railway  com- 
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pany  of  an  accident  are  in  good  faith  prepared  for  the  pur- 
pose of  being  communicated  to  the  company's  solicitor  with  the 
object  of  obtaining  his  advice  thereon  and  enabling  him  to 
defend  an  action  they  are  to  be  treated  as  privileged:  Hunter 
v.  Grand  Trunk  R.W.  Co.,  16  P.R.  385,  and  where  no  litigation 
is  actually  under  way;  but  it  is  reasonably  anticipated,  such 
reports  may  be  privileged:  London  Life  v.  Molsons  Bank,  5 
O.L.E.  407. 

As  to  when  reports  of  accidents,  etc.,  to  a  solicitor  are 
privileged:  See  Savage  v.  Canadian  Pacific  R.W.  Co.,  15  Man. 
L.R.  401;  Tobakin  v.  Dublin  Street  R.W.  Co.  (1905),  2  Ir.  R. 
K.B.  58. 

375.  The  Board  may  from  time   to  time,  by   notice  served  Board  may 
upon  the  company,  or  any  officer,  servant  or  agent  of  the  com- returns, 
pany,  require  it,  or  such  officer,  servant  or  agent  to  furnish  the 
Board,  at  or  within  any  time  stated  in  such  notice,  a  written 
statement  or  statements  showing  in  so  far,  and  with  such  detail 
and  particulars,  as  the  Board  requires, — 

(a)  the  assets  and  liabilities  of  the  company;  Assets  and 

r  '  liabilities. 

(6)  the  amount  of  its  stock  issued  and  outstanding,  and  the  stock, 
date  at  which  any  such  stock  was  so  issued; 

(c)  the  amount  and  nature  of  the  consideration  received  byconsidere- 

^  tion  for 

the  company  for  such  issue,  and,  in  case  the  whole  of  such  con-Btock- 
sideration  was  not  paid  to  the  company  in  cash,  the  nature  of 
the  service  rendered  to  or  property  received  by  the  company 
for  which  any  stock  was  issued; 

{d)  the  gross  earnings  or  receipts  or  expenditure  by  the  com-^j^p 
pany  during  any  periods  specified  by  the  Board,  and  the  pur-Penditures- 
poses  for  which  such  expenditure  was  made; 

(e)  the  amount  and  nature  of  any  bonus,  gift,  or  subsidy,  Bonuses 
received  by  the  company  from  any  source  whatsoever,  and  the6'3161- 
source  from  which,  and  the  time  when,  and  the  circumstances 
under  which,  the  same  was  so  received  or  given ; 

(/)  the  bonds  issued  at  any  time  by  the  company,  and  what  Bonds, 
portion  of  the  same  are  outstanding  and  what  portion,  if  any, 
have  been  redeemed ; 
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idem.  (g)  the  amount  and  nature  of  the  consideration  received  by 

the  company  for  the  issue  of  such  bonds; 

Liabilities.  (h)  the  character  and  extent  of  any  liabilities  outstanding, 
chargeable  upon  the  property  or  undertaking  of  the  company 
or  any  part  thereof,  and  the  consideration  received  by  the  com- 
pany for  any  such  liabilities,  and  the  circumstances  under 
which  the  same  were  created ; 

construe-  (*)  the  cost  of  construction  of  the  company's  railway  or  of 

41011 '         any  part  thereof ; 

property-  (^   ^e  amoun^  &n&  nature  of  the  consideration  paid  or 

given  by  the  company  for  any  property  acquired  by  it; 

Leases  and  (ft)  the  particulars  of  any  lease,  contract  or  arrangement 
entered  into  between  the  company  and  any  other  company  or 
person;  and, 

Generally.  (I)  generally,  the  extent,  nature,  value  and  particulars  of 
the  property,  earnings  and  business  of  the  company. 

Board  may  2.  The  Board  may  summon,  require  the  attendance  of  and 
attendance  examine  under  oath,  any  officer,  servant  or  agent  of  the  com- 
duction.  pany,  or  any  other  person  as  to  any  matters  included  in  such 
return,  or  which  were  required  by  notice  aforesaid  to  be 
returned  to  the  Board,  and  as  to  any  matter  or  thing  which,  in 
the  opinion  of  the  Board,  is  relevant  to  such  return,  or  to  any 
inquiry  which  the  Board  deems  it  expedient  to  make  in  connec- 
tion with  any  of  the  matters  in  this  section  aforesaid;  and 
for  such  purposes  may  require  the  production  to  the  Board  of 
any  books  or  documents  in  control  of  the  company,  or  such 
officer,  servant,  agent  or  person. 

informa-  3.  Any   information    furnished  to   the  Board  by  any  such 

tion  for  .  , 

use  ot        return,  or  any  evidence  taken  by  the  Board  in  connection  tnere- 

Boardonly.  '  J  J  .. 

with,  shall  not  be  open  to  the  public,  or  published,  but  snail 
be  for  the  information  of  the  Board  only. 

And  Gov-         4.  The  Governor  in  Council  may  nevertheless  require  the 

ernor  in  ,    £  .. 

council.  Board  to  communicate  to  him  in  Council  any  or  all  information 
obtained  by  it  in  manner  aforesaid. 
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5.  The  Board  may  authorize  any  part  of  such  information  Board  may 
to  be  made  public  when,  and  in  so  far  as  there  may  appear  to  formation 
the  Board  to  be  good  and  sufficient  reasons  for  so  doing:  Pro- °°"ce to 

company. 

vided  that  if  the  information  so  proposed  to  be  made  public  by 
the  Board,  is  of  such  character  that  the  company  would,  in  the 
opinion  of  the  Board,  be  likely  to  object  to  the  publication 
thereof,  the  Board  shall  not  authorize  such  information  to  be 
published  without  notice  to  the  company  and  hearing  any  objec- 
tion which  the  company  may  make  to  such  publication.  3  Edw. 
VII,  cap.  58,  see.  309. 

For  penalties  under  this  section  see  sections  421,  422  and 
423. 


PAET  XV. 

Offences,  Penalties  and  Damages. 

Purchase  of  Railway  Securities. 

company  376.  Every  director  of  a  railway  company  who  knowingly 
purchase,  permits  the  funds  of  any  such  company  to  be  applied  either 
directly  or  indirectly  in  the  purchase  of  its  own  stock,  or  in  the 
acquisition  of  any  shares,  bonds  or  other  securities  issued  by 
any  other  railway  company  in  Canada,  or  in  the  purchase  or 
acquisition  of  any  interest  in  any  such  stock,  shares,  bonds  or 
other  securities,  contrary  to  the  provisions  of  this  Act,  shall 
penalty,     incur  a  penalty  of  one  thousand  dollars  for  each  such  violation. 

separate  2.  The  acquisition  of  each  share,  bond  or  other  security  or 

interest  as  aforesaid  shall  be  deemed  a  separate  violation  of  this 
section. 

Recovery         3.  Such  penalty  shall  be  recoverable  on  information  filed  in 
plication,    the  name  of  the  Attorney-General  of  Canada,  and  a  moiety 
thereof  shall  belong  to  His  Majesty,  and  the  other  moiety  there- 
of shall  belong  to  the  informer.    3  Edw.  VII.,  cap.  58,  sec.  290. 

Apart  from  statute,  "it  is  at  first  sight  beyond  the  power  of 
one  trading  corporation  to  become  shareholder  in  another  and 
to  apply  its  funds  for  that  purpose. ' '  If,  however,  it  is  author- 
ized by  its  charter  or  special  Act,  it  may  of  course  do  so:  Be 
Barneds  Banking  Co.,  L.R.  3  Ch.  105,  at  p.  112 ;  and  a  railway 
company  cannot,  without  express  authority,  purchase  shares  in 
another  company :  Salomons  v.  Laing,  12  Beav.  339 ;  but,  senile; 
where  authorized  to  hold  a  certain  number  of  shares  in  another 
corporation,  it  may  take  up  new  stock  issued  in  respect  of  the 
holdings  which  it  is  authorized  to  possess :  Great  Western  R.W. 
Co.  v.  Metropolitan  R.W.  Co.,  11  W.R.  481;  nor  can  a  railway 
company  without  express  authority  secure  the  capital  of  and 
guarantee  the  profit  of  a  connecting  steamboat  line :  Colman  v. 
Eastern  Counties  R.W.  Co.,  10  Beav.  1. 

The  general  principle  that  a  company  without  express 
power  or  necessary  implication  cannot  buy  shares  of  another 
company  was  discussed  and  re-affirmed  in  Re  British,  etc.,  Assn., 
8  Ch.  D.  679. 

See  section  149,  ante. 

[622] 
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Filing  and  Registry. 

377.  Every  registrar  of  deeds  with  whom  it  is  by  this  Act  Registrar 
required  that  any  plan,  profile,  book  of  reference,  certified  copy  neglecting 

^  .  r     his  duty. 

thereof,  or  other  document  relating  to  the  location  or  construc- 
tion of  any  railway  shall  be  deposited,  who  refuses  or  neglects, — 

(a)  to  receive  and  preserve  in  his  office  all  such  plans,  pro-  Receiving 
files,  books  of    reference,    certified   copies    thereof,  and    other  serving 

.  documents. 

documents  duly  tendered  to  him  for  such  deposit;  or, 

(6)  to  endorse  thereon  the  day,  hour  and  minute  when  the  ^°^e" 
same  were  so  deposited;  or, 

(c)  to  allow  any   person  to  make   extracts   therefrom   and  opies' 
copies  thereof  as  occasion  requires,  upon  payment  of  the  fees  in 

that  behalf  by  this  Act  prescribed;  or, 

(d)  to  certify,  at  the  request  of  any  person,  in  the  manner  |^fl" 
and  with  the  particulars  by  this  Act  required,  copies  of  any 
such  plan,  profile,  book  of  reference  or  document,  or  such  por- 
tions thereof  as  may  be  required,  upon  being  paid  therefor  at 

the  rate  provided  by  this  Act ; 

shall  be  liable  on    summary    conviction  to    a    penalty  of    ten  Penalty. 
dollars,  and  also  to  an  action  for  damages  at  the  suit  of  any 
person  injured  by  any  such  refusal  or  neglect.     3  Edw.  VII., 
cap.  58,  see.  127. 

See  sections  74  and  163,  ante. 

378.  Eivery    company  which    fails    or    neglects,  within  six  company^ 
months  after  the  completion  of  the  undertaking,  or  within  six*0^- 
months  after  beginning  to  operate  any  completed  part  of  the 
railway,  as  the  case  may  be,  or  within  such  extended  or  renewed 
period  as  the  Board  at  any  time  directs, — 

{a)  to  file  with  the   Board  a  plan   and   profile  of   its  com-pifmand 
pleted  railway,  or  of  any  such  part  thereof  as  is  completed  and 
in  operation,  and  of  the  land  taken  or  obtained  for  the  use 
thereof;  or, 

(6)  to  file  in  the  registry  offices  for  the  respective  districts  «»ngs  °' 
and  counties,  in  which  the  parts  of  such  railway  so  completed, teken- 
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or  completed  and  in  operation,  are  situate,  plans  of  the  parts 
thereof  and  of  the  land  taken  or  obtained  for  the  use  thereof, 
located  in  such  districts  and  counties  respectively,  prepared  on 
such  a  scale  and  in  such  manner,  and  form,  and  signed  or 
authenticated  in  such  manner,  as  the  Board  may  from  time  to 
time  by  general  regulation,  or  in  any  individual  case,  sanc- 
tion or  require; 
penalty,  shall  incur  a  penalty  of  two  hundred  dollars,  and  a  like 
penalty  for  each  and  every  month  during  which  such  failure  or 
neglect  continues.  3  Edw.  VII.,  cap.  58,  sec.  128. 
See  section  164,  ante. 

Construction  and  Repairs. 

379.  Every  company  which  fails  or  neglects  to  comply  with 
any  direction  of  the  Governor  in  Council,  given  upon  the  report 
of  the  Board,  requiring  such  company  within  such  time  as  the 
Governor  in  Council  directs,  to  construct  fixed  and  permanent 
bridges,  or  swing,  draw  or  movable  bridges,  or  to  substitute  any 
of  such  bridges  for  bridges  existing  on  the  line  of  the  company's 
railway,  shall,  for  every  day  after  the  expiration  of  the  period 
so  fixed,  during  which  the  company  fails  or  neglects  to  comply 
penalty.  with  such  direction,  forfeit  and  pay  to  His  Majesty  the  sum  of 
two  hundred  dollars.     3  Edw.  VII.,  cap.  58,  sec.  183. 

See  section  234,  ante. 


Failing  to 
comply 
with  direc- 
tions as  to 
construc- 
tion of 
bridges. 


Improper 
use  of 
highways. 


380.  Every  company  which,  except  as  authorized  by  Special 
Act  of  the  Parliament  of  Canada,  or  amendment  thereof,  passed 
previously  to  the  twelfth  day  of  March,  one  thousand  nine 
hundred  and  three, — 

(a)  carries  its  railway  or  causes  or  permits  the  same  to  be 
carried  upon,  along  or  across  an  existing  highway  without  hav- 
ing first  obtained  leave  therefor  from  the  Board;  or, 

(6)  obstructs  any  such  highway  by  its  works  before  turning 
the  highway  so  as  to  leave  an  open  and  good  passage  for  car- 
riages; or, 
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(c)  on  completion  of  the  works  fails  or  neglects  to  restore 
the  highway  to  as  good  a  condition,  as  nearly  as  possible,  as  it 
originally  had ; 

shall  incur  a  penalty  of  not  less  than  forty  dollars  for  each  Penalty, 
such  offence.    3  Edw.  VII.,  cap.  58,  sec.  184. 

See  section  235,  ante. 

381.  Every  company  which  fails    or    neglects  to  erect  and^^f** 
maintain,  at  each  crossing  where  a  highway  is  crossed  at  rail  ^^l* 
level  by  the  railway  of  the  company,  a  signboard  having  the 
words  Railway  Crossing  painted  on  each  side  thereof,  in  let- 
ters at  least  six  inches  in  length,  and,  in  the  province  of  Quebec, 

in  both  the  English  and  French  languages,  shall  incur  a  penalty  ena  y' 
not  exceeding  forty  dollars.    3  Edw.  VII.,  cap.  58,  sec.  191. 
See  section  243,  ante. 

382.  (a)  If  any  bridge,  tunnel  or  other  erection  or  struc-  structures 

notcom- 

ture  over,  through  or  under  which  any  railway  passes  is  notP1?™? 
so  constructed,  or  reconstructed  or  altered,  within  such  time  asAct- 
the  Board  may  order,  and  thereafter  so  maintained,  as  to  afford 
at  all  times  an  open  and  clear  headway  of  at  least  seven  feet 
between  the  top  of  the  highest  freight  car  used  on  the  railway, 
and  the  lowest  beams,  members  or  portions  of  that  part  of  such 
bridge,  tunnel,  erection  or  structure,  which  is  directly  the  space 
liable  to  be  traversed  by  such  car  in  passing  thereunder;  or, 

(6)  If,  except  by  leave  of  the  Board,  the  space  between  the  Mem. 
rail  level  and  such  beams,  members,  or  portions  of  any  such 
structure,  constructed  after    the    first  day    of    February,  one 
thousand  nine  hundred   and  four,  is    in    any    case  less    than 
twenty-two  feet  six  inches; 

the  company  or  owner  so  constructing  shall  incur  a  penalty  Penalty 
not  exceeding  fifty  dollars,  for  each  day  during  which  such 
company  or  owner  wilfully  refuses,  neglects  or  omits  to  comply 
with  the  requirements  of  this  Act,  as  to  construction,  recon- 
struction, alteration  or  maintenance,  in  this  section  mentioned: 
Provided  that  nothing  in  this  section  shall  apply  to  any  bridge,  Proviso, 
tunnel,  erection  or  structure  over,  through  or  under  which  no 
40— r.l. 
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trains  except  such  as  are  equipped  with  air  brakes  are  run 
exempted  by  the  Board  from  such  requirements.  3  Edw.  VII. 
cap.  58,  sec.  202. 

See  section  256,  ante. 

Non-com-  383.  If  any  company  refuses  or  neglects  to  comply  with  any 

w/e  °fdfr  or<^er  °^  *ne  Board,  made  upon  the  report  of  the  inspecting 
engineer,  under  the  authority  of  this  Act, — 

works.  (a)   directing  any  repairs,  renewals,  reconstruction,  altera- 

tion or  new  work,  material  or  equipment  to  be  made,  done  or 
furnished  by  the  company  upon,  in  addition  to,  or  in  substitu- 
tion for  any  portion  of  the  railway;  or, 

operation.  (&)  directing  that,  until  such  repairs,  renewals,  reconstruc- 
tion, alteration  and  work,  materials  or  equipment  are  made, 
done  and  furnished  to  the  satisfaction  of  the  Board,  no  por- 
tion of  the  railway  in  respect  of  which  such  order  is  made  shall 
be  used,  or  used  otherwise  than  subject  to  certain  restrictions, 
conditions  and  terms  by  such  order  imposed ;  or, 

Roiling  (c)  condemning  and  forbidding  further  use  of  any  rolling 

stock  therein  specified; 
Penalty.     ^ne  company  shall  for  each  such  refusal  or  neglect  forfeit  to 

His  Majesty  the  sum  of  two  thousand  dollars. 

abetting1  ^  "^^  person  wilfully  and  knowingly  aiding  or  abetting 
any  such  disobedience  or  non-compliance  shall  be  liable  there- 
for, upon  conviction,  to  a  penalty  of  not  less  than  twenty  dol- 
lars, and  not  more  than  two  hundred  dollars. 

HTOwith-u"       3.  No  prosecution  for  any  penalty  under  this  section  shall 
orle'oard.    be  instituted  without  the  authority  of  the  Board  first  obtained. 
3  Edw.  VII.,  cap.  58,  sees.  208  and  210. 
See  section  262,  ante. 

Operation. 
0oad™1h-         384.  If  any  railway  or  portion  thereof  is  opened  for  the 
o?Bowae.    carriage  of  traffic,  other  than  for  the  purposes  of  the  construc- 
tion of  the  railway  by  the  company,  until  leave  therefor  has 
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been  obtained  from  the    Board  as    hereinbefore    provided,  the 
company  or  person  to  whom  such  railway  belongs,  shall  forfeit 
to  His  Majesty  the  sum  of  two  hundred  dollars  for  each  day  Penalty, 
on  which  the  railway  is  or  continues  open  without  such  leave. 
3  Bdw.  VII.,  cap.  58,  sec.  207. 
See  section  261,  ante. 

385.  If  any  company  refuses  or  neglects  to  comply  with  anyNon-oom- 
notice  in  writing  of  any  inspecting  engineer,  given  under  the  with  Notice 
authority  of  this  Act,  and  duly  served  upon  the  company,  for-°orUddingr 
bidding  the  running  of  any  train  over  the  railway  of  the  com-nmgof 

•  •    •  .  trains. 

pany,  or  any  portion  thereof,  or  requiring  that  trains  be  run 
only  at  such  times,  under  such  conditions  and  with  such  pre- 
cautions as  specified  in  such  notice,  or  forbidding  the  running 
or  using  of  any  rolling  stock  specified  in  the  notice,  such  com- 
pany shall  forfeit  to  His  Majesty  the  sum  of  two  thousand  dol-  Penalty, 
lars.  3  Edw.  VII.,  cap.  58,  sec.  209. 
See  section  263,  ante. 

386.  Every  company  required  by  this  Act,— 

(a)  to  provide  and  cause  to  be  used  on  its  trains  modern  and  Failure  of 
efficient  apparatus,  appliances  and  means,  or  any  apparatus,  p?operfyy 
appliances  and  means  in  this  Act  specified,  for  the  providing  of  tSr£.it8 
communication  between  the  conductor  and  the  engine  driver,  or 
for  the  checking  of  the  speed  of  any  train  or  the  bringing  of  the 
same  expeditiously  to  a  standstill,  or  for  the  secure  coupling  and 
connecting  of  the  cars  and  the  engine  composing  the  train ;  or, 

(6)  to  equip  its  box  freight  cars,  for  the  security  of  its  em- 
ployees, with  outside  ladders  and  hand-grips;  or,  if  the  Board 
so  requires,  with  any  other  improved  side  attachment  required 
by  the  Board,  or  to  adopt  and  use  upon  its  rolling  stock  draw 
bars  of  a  height  determined  by  the  Board ; 

which  fails  to  comply  with  any  requirement  of  this.  Act  in  that 
behalf  shall  forfeit  to  His  Majesty  a  sum  not  exceeding  two  Penalty, 
hundred  dollars  for  every  day  during  which  such  forfeit  con- 
tinues. 


Penalty. 
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Damages.  2.  Every  such  company  shall  also  be  liable  to  pay  to  all  per- 

sons as  are  injured  by  reason  of  the  non-compliance  with  such 
requirements,  or  to  their  representatives,  such  damages  as  they 
are  legally  entitled  to,  notwithstanding  any  agreement  to  the 
contrary  with  regard  to  any  such  person,  unless  such  agreement 
is  authorized  by  the  law  of  the  province  in  which  it  is 
made,  and  by  regulation  of  the  Board.  3  Ed.  VII.  c.  58,  s.  211. 
See  section  264,  ante. 

to^r*of"       387-  Every  officer  or  employee  of  any  company  who  directs 
passenger   Qr  ^(j^ngly  permits  any  freight,  merchandise  or  lumber  car 
to  be  placed  in  any  passenger  train,  in  the  rear  of  any  pas- 
senger car  in  which  any  passenger  is  carried,  is  guilty  of  an 
indictable  offence.     3  Edw.  VII.,  cap.  58,  sec.  219. 
See  section  272,  ante. 

wfeSeSf  ^8.  If  any  company  improperly  refuses  upon  demand  to 

baggage,  gj^  a  cnec]j  to  any-  parcel  of  baggage,  having  a  handle,  loop  or 
suitable  means  for  attaching  a  check  thereupon,  delivered  by  a 
passenger  to  the  company  for  transport,  or  to  deliver  a  dupli- 
cate of  such  check  to  such  passenger,  the  company  shall  be 
liable  to  such  passenger  for  the  sum  of  eight  dollars  recoverable 
in  a  civil  action.  3  Edw.  VII.,  cap.  58,  sec.  220. 
See  section  283,  ante. 

notttop-£or  389.  A  company  shall  be  liable  to  a  penalty  not  exceeding 
swing"  ^our  hundred  dollars  if,  when  the  railway  passes  over  any  navi- 
bndges.  gable  water  or  canal  by  means  of  a  draw  or  swing  bridge  which 
is  subject  to  be  opened  for  navigation,  any  train  of  the  com- 
pany upon  such  railway  is  not  brought  to  a  full  stop  before 
coming  on  or  crossing  over  such  bridge,  or  if  such  train  there- 
after proceeds  before  a  proper  signal  has  been  given  for  that 
purpose. 

Be™nmay      2-  ^his  seetion  sna^  not  appiy in  tne  case  °f  any  Dridge  over 

which,  by  order  of  the  Board  under  the  authority  of  this  Act, 
engines  and  trains  are  permitted  to  pass  without  stopping.    3 
Edw.  VII.,  cap.  58,  sec.  223. 
See  section  273,  ante. 


Penalty. 
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390.  Every  employee  of  the  company  who  fails  to  comply  Employee 
with  the  rules  of  the  company  made  for  carrying  into  effect  the  faMngto17 
provisions  of  this  Act  with  regard  to  the  stopping  of  trains oompy' 
before  crossing  any  such  draw  or  swing  bridge,  or  for  prevent- 
ing such  trains  from  proceeding  over  any  such  bridge  before  a 
proper  signal  has  been  given  for  that  purpose,  shall  be  liable  to 

a  penalty  not  exceeding  four  hundred  dollars,  or  six  months' Penalty, 
imprisonment,  or  to  both.     3  Bdw.  VII.,  cap.  58,  sec.  223. 
See  section  273,  ante. 

391.  The  company  shall  incur  a  penalty  of  eight  dollars  if ,  f0er°^re 
when  any  train  of  the  company  is  approaching  a  highway  cross- 
ing at  rail  level, — 

(a)  the  engine  whistle  is  not  sounded  at  least  eighty  rodsT°?°und 
before  reaching  such  crossing;  and, 

(6)  the  bell  is  not  rung  continuously  from  the  time  of  the  or  ring 
sounding  of  the  whistle  until  the  engine  has  crossed  the  high- 
way. 

2.  The  company  shall  also  be  liable  for  all  damage  sustained  Damages, 
by  any  person  by  reason  of  any  failure  or  neglect  to  so  sound 

the  whistle  or  ring  the  bell. 

3.  This  section  shall  not  apply  to  trains  approaching  such  Exception, 
crossings  within  the  limits  of  cities  or  towns  where  municipal 
by-laws  are  in  force  prohibiting  such  sounding  of  the  whistle 

and  ringing  of  the  bell.     3  Edw.  VII.,  cap.  58,  sec.  224. 

392.  Every  employee  of  the  company  whose  duty  it  is  toEn,pi0yee 
sound  the  whistle  or  ring  the  bell  at  any  such  highway  crossing,  f0efouCndng 
who  neglects  to  perform  such  duty  as  required  by  this  Act,  shall  whistle, 
for  each  offence  incur  a  penalty  of  eight  dollars.     3  E.  VII.,  penalty, 
c.  58,  s.  224. 

It  is  important  to  note  that  provision  is  now  made  for 
cities  or  towns  passing  by-laws  prohibiting  whistling  within 
their  limits.  Such  by-laws  have  frequently  been  passed ;  but  as 
the  provision  of  the  former  Railway  Act  required  the  use  of 
whistles,  it  was  difficult  to  set  up  a  municipal  ordinance  in  con- 
travention of  the  express  provisions  of  a  statute  having  sole 
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power  to  legislate  for  Federal  railways.  Under  the  earlier 
statute  also  the  bell  was  required  to  be  rung  or  the  whistle 
sounded;  whereas,  under  the  present  Act  both  signals  are 
required,  though  both  need  not  be  continuously  employed  until 
the  crossing  has  been  reached. 

Section  267  requires  every  locomotive  to  be  equipped  with 
a  bell  weighing  at  least  thirty  pounds. 


Penalty  for       393.  The  company  shall  incur  a  penalty  of  one  hundred 
dollars  if, — 


Crossing 

level 

railway 

crossing 

without 

signal. 


Train  not 
stopping. 


Excessive 
speed. 


Moving 
reversely 
without 
warning. 


(a)  any  train  or  engine  of  the  company  passes  over  any 
crossing  where  two  main  lines  of  railway,  or  the  main  tracks 
of  any  branch  lines,  cross  each  other  at  rail  level,  whether  they 
are  owned  by  different  companies  or  by  the  same  company, 
before  a  proper  signal  has  been  received  by  the  conductor  or 
engineer  in  charge  of  such  train  or  engine,  from  a  competent 
person  or  watchman  in  charge  of  such  crossing,  that  the  way 
is  clear;  or, 

(6)  any  train  of  the  company,  before  it  passes  over  any  such 
crossing,  is  not  brought  to  a  full  stop,  unless  engines  and  trains 
are,  by  order  of  the  Board  under  the  authority  of  this  Act, 
permitted  to  pass  over  such  crossing  without  stopping;  or, 

(c)  any  train  of  the  company  passes  in  or  through  any 
thickly  peopled  portion  of  any  city,  town  or  village  at  a  speed 
greater  than  ten  miles  an  hour,  unless  the  track  is  fenced  or 
properly  protected  in  the  manner  prescribed  by  this  Act,  or 
unless  permission  to  pass  at  greater  speed  is  given  by  some 
regulation  or  order  of  the  Board;  or, 

(cZ)  whenever  in  any  city,  town  or  village  any  train  of  the 
company  is  allowed  to  pass  over  or  along  a  highway  at  rail 
level,  not  headed  by  an  engine  moving  forward  in  the  ordinary 
manner,  the  company  does  not  station  on  that  part  of  the  train, 
or  of  the  tender  if  the  tender  is  in  front,  which  is  then  fore- 
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most,  a  person  who  shall  warn  persons  standing  on  or  crossing 
or  about  to  cross  the  track  of  such  railway. 

2.  Every  company  operating  an  electric  street  railway  shall  fafiway 
incur  a  penalty  of  one  hundred  dollars  if, —  companies 

(a)  any  electric  car  of  such  company  passes  over  any  cross-  crossing  at 

rail  level 

mg,  where  its  line  of  railway  crosses  any  line  of  railway  sub-1Jith<|H.t 
ject  to  the  provisions  of  this  Act,  at  rail  level,  before  a  proper  watchman. 
signal  has  been  received  by  the  conductor  in  charge  of  such 
electric  car,  from  a  competent  person  or  watchman  in  charge  of 
such  crossing,  that  the  way  is  clear;  or, 

(&)  if  there  is  no  competent  person  or  watchman  in  charge  or  from 
of  such  crossing,  the  conductor,  before  crossing  the  same,  does^™nman 
not  go  forward  and  see  that  the  track  to  be  crossed  is  clear, 
before  giving  the  signal  to  the  motor-man  that  the  way  is  clear 
and  to  proceed;  or, 

(c)  any  such  electric  car,  before  it  passes  over  such  crossing,^* 
is  not  brought  to  a  full  stop,  unless  electric  cars  are  by  order 
of  the  Board  under  the  authority  of  this  Act  permitted  to  pass 
over  such  crossing  without  stopping.     3  Edw.  VII.,  cap.  58, 
sec.  228. 

See  section  276,  ante. 

394.  Whenever  at  any  highway  crossing  at  rail  level  Buy0,^^^ 
engine,  tender  or  car,  or  any  part  thereof,  is  wilfully  allowed wa?- 
by  the  company,  its  officers,  agents  or  employees  to  stand  on  any 
part  of  such  highway  for  a  longer  period  than  five  minutes  at 
one  time,  or,  in  shunting,  to  obstruct  public  traffic  for  a  longer 
period  than  five  minutes  at  one  time,  every  officer,  agent  or 
employee  of  the  company,  who  has  directly  under  or  subject  to 
his  control,  management  or  direction  any  such  engine,  tender 
or  car,  shall  be  liable  on  summary  conviction  to  a  penalty  not 
exceeding  fifty  dollars,  and  the  company  shall  also  be  liable  to  Penalty. 
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a  like  penalty:  Provided  that,  if  the  offence  is  in  the  opinion 
of  the  court  excusable,  the  prosecution  for  the  penalty  may  be 
dismissed  and  the  costs  shall  be  in  the  discretion  of  the  court. 
3  Bdw.  VII.,  cap.  58,  sec.  229. 

See  section  278,  ante. 


Black- 
board. 


395.  (a)  If  any  company  upon  whose  railway  there  is  a 
telegraph  line  in  operation  wilfully  neglects,  omits  or  refuses 
to  have  a  blackboard  put  upon  the  outside  of  the  station  house 
over  the  platform  of  the  station,  in  some  conspicuous  place,  at 
each  station  of  such  company  in  which  there  is  a  telegraph 
office;  or, 


overdue1  (&)  ^  when  any  passenger  train  is  overdue  at  any  such  sta- 

ttaiiis.  tion  according  to  the  time-table  of  such  company,  the  station 
agent,  or  person  in  charge  at  such  stations,  wilfully  neglects, 
omits  or  refuses  to  write  or  cause  to  be  written  in  white  chalk 
on  such  blackboard  a  notice,  in  English  and  French  in  the 
province  of  Quebec,  and  in  English  in  the  other  provinces, 
stating  to  the  best  of  his  knowledge  and  belief  the  time  when 
such  overdue  train  may  be  expected  to  reach  such  station ;  or, 

idem.  (c)   jf;  when  there  is  any  further  change  in  the  expected 

time  of  arrival,  such  station  agent,  or  person  in  charge  of  the 
station,  wilfully  neglects,  omits  or  refuses  to  write  or  cause 
to  be  written  on  the  blackboard,  in  like  manner,  a  fresh  notice 
stating  to  the  best  of  his  knowledge  and  belief  the  time  when 
such  overdue  train  may  then  be  expected  to  reach  such  sta- 
tion; 

i-enaity.  such  company  shall  be  liable,  upon  summary  conviction,  to 
a  penalty  not  exceeding  five  dollars  for  each  such  wilful  neg- 
lect, omission  or  refusal. 


Station 
master  also 
liable. 


2.  Such  station  agent  or  person  in  charge  at  any  such  sta- 
tion, shall  likewise  be  liable  to  a  penalty  not  exceeding  five  dol- 
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lars  for  every  wilful  neglect,  omission  or  refusal  to  write  or 
cause  to  be  written  upon  such  blackboard  any  of  such  notices 
as  hereinbefore  required.    3  Edw.  VII.,  cap.  58,  sec.  231. 
See  section  271,  ante. 

Bridges  and  Tunnels. 

396.  Every  company  which  shall  erect,  operate  or  maintain  Inviolation 
any  bridge,  approach,  tunnel,  viaduct,  trestle,  or  any  building, o£  thls  Act' 
erection  or  structure,  in  violation  of  this  Act,  or  of  any  order  or 
regulation  of  the  Board,  shall  for  each  offence  incur  a  penalty  Penalty. 
of  fifty  doUars.    3  Edw.  VII.,  cap.  58,  sec.  293. 

See  section  256,  ante. 

Tariff  and  Tolls. 

397.  All  goods  carried  or  being  carried  over  any  continuous  Neglect  to 
route,  from  a  point  in  Canada  through  a  foreign  country  intotarm*0 
Canada  operated  by  two  or  more   companies  whether   Cana- 
dian or  foreign,  shall,  unless  such  companies  have  filed  with  the 
Board  a  joint  tariff  for  such  continuous  route,  be  subject  upon  Goods 
admission  into  Canada,  to  Customs  duties,  as  if  such  goods  were  customs 
of  foreign  production  and  coming  into  Canada  for  the  first 

time. 

2.  Such  goods  shall  be  subject  to  a  Customs  duty  of  thirty  30  per  cent, 
per  centum  of  the  value  thereof,  if  they  would  not  be  subject 

to  any  Customs  duty  in  case  they  were  of  foreign  production, 
and  coming  into  Canada  for  the  first  time. 

3.  If  any  such  duty  is  paid  by  the  consignor  or  consignee  payable  by 
of  such  goods,  the  same  shall  be  repaid  on  demand  to  the  per- 
son so  paying,  by  the  company  or  companies  owning  or  operat- 
ing so  much  of  such  continuous  line  or  route  as  lies  within  Can- 
ada.   3  Edw.  VII.,  cap.  58,  sees.  268  and  270. 

See  section  335,  ante. 

398.  If  any  company  or  any  director  or  officer  thereof,  org£^ei1- 
any  receiver,  trustee,  lessee,  agent  or  person,  acting  for  or  em-aec,of 
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ployed  by  such  company,  either  alone  or  with  any  other  com- 
pany or  person,  shall, — 

(a)  wilfully  do  or  cause  to  be  done,  or  willingly  suffer  to 
be  done,  any  act,  matter  or  thing,  contrary  to  any  order,  direc- 
tion, decision  or  regulation  of  the  Board  made  or  given  under 
this  Act,  in  respect  of  tolls;  or, 

(6)  wilfully  omit  or  fail  to  do  any  act,  matter,  or  thing 
thereby  required  to  be  done;  or, 

(c)  cause  or  willingly  suffer  or  permit  any  act,  matter  or 
thing,  so  directed  or  required  to  be  done,  not  to  be  so  done;  or, 

(d)  contravene  any  such  order,  direction,  decision  or  regula- 
tion, or  any  of  the  provisions  of  this  Act,  in  respect  of  tolls; 

such  company,  director,  officer,  receiver,  trustee,  lessee,  agent 
or  person  shall  for  each  such  offence  be  liable  to  a  penalty  of 
not  more  than  one  thousand  dollars,  and  not  less  than  one 
hundred  dollars. 

Noprosecu-       2.  No  prosecution  shall  be  had  or  instituted  for  any  such 

tion  with-  7 

out  leave    penalty  without  the  leave  of  the  Board  first  being  obtained. 

of  Board . 

3  Edw.  VII.,  cap.  58,  sec.  279. 

The  section  is  taken  largely  from  the  Inter-State  Commerce 
Act,  section  10  (1),  (as  amended  March  2,  1889),  omitting  the 
provision  of  a  fine  of  $5,000  for  each  offence  which  was  made  a 
misdemeanour  punishable  in  the  Circuit  Court,  of  the  United 
States  within  whose  jurisdiction  such  offence  is  committed;  also 
the  provision  for  imprisonment  of  the  offender  for  a  term  not 
exceeding  two  years  where  the  offence  is  an  unlawful  discrimin- 
ation in  rates ;  the  penalty  of  imprisonment  was  abolished  by  the 
Blkins  Act,  February  19th,  1903,  and  the  amount  of  the  fine 
which  might  be  imposed  was  increased  to  $20,000. 

See  sections  78  and  321,  ante. 

The  section  399  is  copied  substantially  from  sub-seetion  2  of 
section  10,  Inter-State  Commerce  Act,  omitting  its  provision 
that  the  offender  shall  be  deemed  guilty  of  a  misdemeanour  and 
upon  conviction  in  any  court  of  competent  jurisdiction  within 
the  district  in  which  such  offence  was  committed,  be  subject  to 
a  fine  not  exceeding  $5,000.     Imprisonment  has  been  abolished. 
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399.  Any  company  or  any  officer  or  agent  thereof,  or  any  False 
person  acting  for  or  employed  by  such  company,  who,  by  means  lling'e 
of  false  billing,  false  classification,  false  report  of  weight,  or 
by  any  other  device  or  means,  knowingly,  wilfully  or  willingly 
suffers  or  permits  any  person  or  persons  to  obtain  transporta- 
tion for  goods  at  less  than  the  required  tolls  then  authorized 
and  in  force  on  the  railway  of  the  company,  shall  for  each 
offence  be  liable  to  a  penalty  not  exceeding  one  thousand  dol-  Penalty. 
lars  and  not  less  than  one  hundred  dollars. 

2.  No  prosecution  shall  be  had  or  instituted  for  any  such 
penalty  without  the  leave  of  the  Board  first  being  obtained. 
3  Edw.  VII.,  cap.  58,  sec.  279. 

Sub-section  1  is  copied  substantially  from  sub-section  2  of 
section  10,  Inter-State  Commerce  Act,  omitting  its  provisions 
that  the  offender  shall  be  deemed  guilty  of  a  misdemeanour,  and 
upon  conviction  in  any  court  of  competent  jurisdiction  within  the 
district  in  which  such  offence  was  committed,  be  subject  to  a  fine 
not  exceeding  $5,000.    Imprisonment  has  been  abolished. 

400.  Any  person,  or  any  officer  or  agent  of  any  incorporated  Hem. 
company,  who  shall  deliver  goods  for  transportation  to  such 
company,  or  for  whom  as  consignor  or  consignee  the  company 
shall  transport    goods,    who    knowingly  or    wilfully,  by  false    ' 
billing,  false  classification,  false  weighing,  false  representation 
of  the  contents  of  the  package,  or  false  report  of  weight,  or  by 
any  other  device  or  means,  whether  with  or  without  the  consent 
or  connivance  of  the  company,  its  agent  or  agents,  obtains  trans- 
portation for  such  goods  at    less    than    the    regular  tolls  then 
authorized  and  in  force  on  the  railway  shall,  for  each  offence,  be 
liable  to  a  penalty  not  exceeding  one  thousand  dollars  and  notPenalty. 
less  than  one  hundred  dollars. 

2.  The  Board  may  make  regulations  providing  that  any  such  Further 
person  or  company  shall,  in  addition  to  the  regular  toll,  be 
liable  to  pay  to  the  company  a  further  toll  not  exceeding  fifty 

per  centum  of  the  regular  charge. 

3.  The  company  may,  and  when  ordered  by  the  Board  shall,  opf^s  of 
open  and  examine  any  package,  box,  case  or  shipment,  for  the 
purpose  of  ascertaining  whether  this  section  has  been  violated. 
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Noprosecu-       4.  No  prosecution  shall  be  had  or  instituted  for  any  such 
out  leave    penalty  without  the  leave  of  the  Board  first  being  obtained 

of  Board.     ~ 

3  Bdw.  VII.,  cap.  58,  sec.  279. 

The  section  follows  sub-section  3  of  section  10  Inter-State 
Commerce  Act,  with  similar  omissions.  The  last  two  sentences 
in  this  section  are  not  in  the  Inter-State  Commerce  Act. 

The  offence  of  "false  billing"  is  complete  when  the  property 
is  delivered  for  transportation,  and  such  transportation  to  the 
place  of  destination  is  not  essential  to  constitute  the  offence. 
The  gist  of  the  offence  is  the  fraudulent  act  by  which  the  lower 
rate  is  secured  for  the  transportation  of  the  property.  Davis 
v.  United  States,  104  Fed.  Rep.  136. 

The  remedy  of  the  shipper  against  the  carrier  to  recover 
damages  at  common  law  remains  until  the  Legislature  enacts  a 
statutory  remedy.  In  such  case  the  statutory  remedy  super- 
sedes the  common  law  remedy,  unless  the  statute  expressly 
declares  such  remedy  to  be  cumulative  and  not  exclusive :  Wind- 
sor Goal  Co.  v.  Chicago  B.W.  Co.  (1892),  52  Fed.  Rep.  716. 

unjust  dis-        401.  Any  person  or  company,  or  any  officer  or  agent  of  any 

crimina- 
tion, company, — 

(a)  who  shall  offer,  gran^,  or  give,  or  shall  solicit,  accept  or 
receive  any  rebate,  concession,  or  discrimination  in  respect  of 
the  transportation  of  any  traffic  by  the  company,  whereby  any 
such  traffic  shall,  by  any  device  whatsoever,  be  transported  at  a 
less  rate  than  that  named  in  the  tariffs  then  in  force ;  or, 

(&)  for  whom  the  company  or  any  of  its  officers  or  agents, 
shall  by  any  such  means  be  induced  to  transport  traffic,  and 
thereby  to  discriminate  unjustly  in  favour  of  any  such  person, 
company,  officer  or  agent  as  against  any  other  person  or  com- 
pany; or, 

(c)  who  shall  aid  or  abet  the  company  in  any  unjust  dis- 
crimination ; 

Penalty,     shall  for  each  offence  be    liable  to    a    penalty  not   exceeding 
one  thousand  dollars  and  not  less  than  one  hundred  dollars. 

Noprosecu-       2.  No  prosecution  shall  be  had  or  instituted  for  any  such 

tion  with-  r  .      , 

of  Boa/d     Penalty  without  the  leave  of  the  Board  first  being  obtained. 
3  Edw.  VII.,  cap.  58,  sec.  279. 
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See  Dominion  Concrete  Co.  v.  Canadian  Pacific  liy.  Co.  6 
Can.  Ry.  Cas.  514;  where  it  was  held  that  under  sees.  323,  327, 
and  401  of  Ch.  37,  R.S.C.  1903,  the  Board  has  no  power  to 
make  a  retroactive  alteration  in  a  tariff  and  grant  rebates  and 
refunds  of  tolls  which  have  been  charged.  See  opinion  of  late 
Chief  Commissioner  Hon.  A.  C.  Killam  on  refunds,  9  Can.  Ry. 
Cas.  242.  Brant  Milling  Co.  v.  Grand  Trunk  R.W  Co ,  4  Can 
Ry.  Cas.  259. 

By  section  290  (Act  of  1888),  the  amount  unjustly  exacted 
was  also  recoverable.  Section  8  of  the  Inter-State  Commerce 
Act  contains  a  similar  provision. 

The  liability  under  this  and  the  other  sections  is  confined 
exclusively  to  a  breach  of  duty  under  the  sections  relating  to 
tolls.  The  liability  of  the  company  under  the  remaining  sec- 
tions of  the  Act,  and  at  common  law,  remains  unchanged,  but 
in  respect  of  offences  against  these  sections  the  common  law  is 
excluded,  since  the  statute  has  not  declared  that  the  remedy 
given  by  it  is  not  exclusive  but  cumulative.  Windsor  Coal  Co. 
v.  Chicago  B.W.  Co.,  52  Fed.  Rep.  716. 

402.  If  the  company  files  with  the  Board  any  tariff,  and  such  Departure 
tariff  comes  into  force  and  is  not  disallowed  by  the  Board  under  in  tariff, 
this  Act,  or  if  the  company  participates  in  any  such  tariff,  any 
departure  from  the  tolls  in  such  tariff,  while  so  in  force,  shall, 

as  against  such  company,  its  officers,  agents  or  employees,  be  anpenft]t 
offence  under  this  Act. 

2.  No  prosecution  shall  be  had  or  instituted  in  respect  of  anyNoproseeu- 

1  ^  Hon  with- 

such  offence  without  the  leave  of  the  Board  first  being  obtained  out  leave 

°  of  Board. 

3  Edw.  VII,  cap.  58,  sec.  279. 

403.  Every  company  which  carries  or  transports,  and  every  carrying 

.by  express 

officer  or  employee  thereof  who  directs  or  knowingly  permits  to  without 
be  carried  or  transported,  any  goods  by  express, —  frits,  etc. 

(a)  unless  and  until  the  tariff  of  express  tolls  therefor  or  in 
connection  therewith  has  been  submitted  to  and  filed  with  the 
Board  in  the  manner  required  by  this  Act;  or, 

(o)  in  the  case  of  competitive  tariffs,  unless  such  tariffs  are 
filed  in  accordance  with  the  rules  and  regulations  of  the  Board 
made  in  relation  thereto ;  or, 
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(c)  in  any  case  where  such  express  toll  in  any  tariff  has  been 
disallowed  by  the  Board; 

Penalty,     shall  be  liable  to  a    penalty  not    exceeding  one   hundred  dol- 
lars for  each  such  offence.    6  Edw.  VII.,  cap.  42,  sec.  27. 

Additional  404,  Every  company  shall,  in  addition  to  any  penalty  here- 
respect  of  mbefore  provided  in  respect  of  any  infraction  by  the  company, 
or  any  officer,  servant  or  agent  of  the  company,  of  any  order, 
direction,  decision  or  regulation  made  or  given  by  the  Board 
under  this  Act  in  respect  of  tolls,  be  liable,  at  the  suit  of  any 
person  injured  by  reason  of  any  such  infraction,  to  three  times 
damages.  *^e  amount  of  the  actual  damage  which  such  person  may  be 
proved  to  have  so  sustained. 

without0  2.  No  action  shall  be  commenced  for  the  recovery  of  any  such 
Board?'      triple  damages    without  the    leave  of    the    Board  first  being 

obtained.    3  Edw.  VII.,  cap.  58,  sec.  279. 

For    a    recovery    of    treble    damages  under  a  statute  see 

Union  Pacific  B.W.  Go.  v.  Goodridge,  149  U.S.  680. 

Obstructing  Inspecting  Engineers. 

missionoi8        ^**-  Every  operator  or  officer  employed  in   any  telegraph 

milage?    office  of  the  company,  or  under  the  control  of  the  company,  who 

neglects  or  refuses  to  obey,  without  unnecessary  delay,  all  orders 

of  any  inspecting  engineer  for  the  transmission  of  messages 

shall,  for  every  such  offence,  be  liable  on  summary  conviction 

Penalty.     to  a  penalty  of  forty  dollars.    3  Edw.  VII.,  cap.  58,  sec.  206. 

inginspect-  *®6.  Every  person  who  wilfully  obstructs  any  inspecting 
e"foSsm"  engineer  in  the  execution  of  his  duties  shall  be  liable  on  sum- 
'' lV  mary  conviction  to  a  penalty  not  exceeding  forty  dollars,  and, 

Penalty.     in  def  aialt  of  payment  thereof  forthwith,  or  within  such  time  as 
the  convicting  justice  appoints,  to  imprisonment  with  or  with- 
out hard  labor  for  any  term  not  exceeding  three  months.    3  Edw. 
VII.,  cap.  58,  sec.  206. 
See  section  260,  ante. 


Sec-  408]  WALKING  UPON  THE  RAILWAY.  Q;]Q 

Animals. 

407.  Every  person  who, — 

(a)  wilfully  leaves  open  any  gate  on  either  side  of  the  rail-L«aving 
way,  provided  for  the  use  of  any  farm  crossing,  without  some 
person  being  at  or  near  such  gate  to  prevent  animals  passing 
through  it  on  the  railway;  or, 

(6)  not  being  an  officer  or  employee  of  the  company  actingTaking 
in  the  discharge  of  his  duty,  takes  down  any  part  of  a  railway  fences, 
fence;  or, 

(c)  turns  any  horse,  cattle  or  other  animal  upon  or  within  Turning 
the  inclosure  of  any  railway,  except  for  the  purpose  of  and  fnto^afi- 
while  crossing  the  railway  in  charge  of  some  competent  person,  enclosure, 
using  all  reasonable  care  and  precaution  to  avoid  accidents;  or, 

(d)  except  as  authorized  by  this  Act,  without  the  consent  of  Allowing 
the  company,  rides,  leads  or  drives  any  horse,  or  other  animal,  go  upon 
or  suffers  any  such  horse  or  animal  to  enter  upon  the  railway, 

and  within  the  fences  and  guards  thereof; 

shall,  on  summary  conviction,  be  liable  to  a  penalty  of  twenty  Penalty. 
dollars  for  each  such  offence. 

2.  Every  such  person  shall  also  be  liable  to  the  company  for  Damages  to 
any  damage  to  the  property  of  the  company,  or  for  which  thepany. 
company  may  be  responsible,  by  reason  of  any  such  act  or  omis- 
sion. 

3.  Every  person  guilty  of  any  offence  under  this  section  shall,  Dp^f es  to 
in  addition  to  the  penalty  and  liability  therein   provided,  beir,Jured- 
liable  to  pay  to  any  person  injured  by  reason  of  the  commission 

of  such  offence  all  damages  thereby  sustained.     3  Edw.  VII., 
cap.  58,  sec.  201. 

See  notes  to  sections  254  and  295. 

Walking  upon  the  Railway. 

408.  Every  person,  not  connected  with  the  railway  or  em- walking 

_  012  trscK . 

ployed  by  the  company,  who  walks  along  the  track  thereof, 
except  where  the  same  is  laid  across  or  along  a  highway,  is  liable 
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penalty,     on  summary  conviction  to  a  penalty  not  exceeding  ten  dollars 
3  Bdw.  VII.,  cap.  58,  see.  291. 

Walking  on  the  Track.  Even  though  a  company  may  have 
known  that  its  track  was  habitually  used  by  persons  who  wished 
to  reach  a  nearby  highway,  that  was  not  construed  as  a  license 
to  use  it,  and  a  person  injured  is  a  trespasser  and  not  entitled 
to  recover  for  injuries  he  sustained  while  so  trespassing,  even 
though  the  company's  train  in  approaching  such  highway  had 
failed  to  give  the  statutory  warnings :  Grand  Trunk  R.W.  Co.  v. 
Anderson,  28  S.C.R.  541,  reversing  Anderson  v.  Grand  Trunk 
R.W.  Co.,  27  O.E.  441,  24  A.R.  672;  and  see  Jones  v.  Grand 
Trunk  R.W.  Co.,  16  A.R.  37,  18  S.C.R.  693.  But  where  with 
the  tacit  acquiescence  of  the  company  the  fence  which  it  was 
required  to  maintain  alongside  its  tracks  bad  been  removed,  and 
a  foot-way  across  its  tracks  habitually  used,  it  was  held  that  the 
parents  of  a  child  killed  at  this  point  might  recover,  because 
there  was  a  neglect  of  duty  in  permitting  the  track  to  remain 
unf  eneed  at  this  point:  Tabo  v.  Grand  Trunk  R.W.  Co.,  8  O.L.R. 
203,  4  Can.  Ry.  Cas.  1,  followed  Potvin  v.  Canadian  Pacific  R.W. 
Co.,  4  Can.  Ry.  Cas.  8.  In  Pennsylvania,  under  somewhat  sim- 
ilar circumstances,  a  different  result  has  been  arrived  at:  Balti- 
more, etc.,  R.W.  Co.  v.  Schwindling,  101  Penn.  St.  258.  In 
neither  the  Tabb  or  Potvin  Cases,  supra,  was  the  above  section 
referred  to.  In  TJllric  v.  Cleveland,  etc.,  R.W.  Co.,  13  Am.  & 
Eng.  Ry.  Cas.  N.S.  783,  at  p.  787,  it  was  said  that  employees  in 
charge  of  a  train  are  entitled  to  assume  that  anyone  standing  or 
walking  on  the  track  will  in  due  time  remove  himself  from  dan- 
ger, and  they  are  not  required  to  stop  or  check  the  speed  of  the 
train  until  they  become  aware  that  he  is  oblivious  of  his  peril. 
A  large  number  of  cases  on  this  point  are  collected  in  13  Am. 
&  Eng.  Ry.  Cas.  N.S.,  pp.  770  to  825.  In  a  peculiar  case,  where 
a  person  on  the  track  stepped  off  to  avoid  a  train  but  was  pushed 
on  again  by  a  cow  which  got  on  the  right  of  way  owing  to  the 
neglect  of  the  company's  duty  to  fence,  and  was  injured  by  the 
train,  he  was  not  allowed  to  succeed :  Schreiner  v.  Great  North- 
ern R.W.  Co.,  58  L.R.A.  75.  "Where  a  person  properly  in 
defendants'  yards  chose  to  walk  between  the  rails  instead  of 
outside  of  them  and  was  injured,  he  was  precluded  by  his  own 
contributory  negligence  from  recovering:  Phillips  v.  Grand 
Trunk  R.W.  Co..  1  O.L.R.  28,  1  Can.  Ry.  Cas.  399,  following 
Callender  v.  Carleton  Iron  Co.,  9  Times  L.R.  646,  10  Times  L.R. 
366. 

License  to  cross  a  railway  does  not  include  license  to  cross 
the  line  when  there  are  trucks  (ears)  on  it.  French  v.  Bills, 
24  T.L.R.  644. 


SeC-  4U]  DANGEROUS    COMMODITIES.  641 

Foot  Bridges  at  Highway  Crossings. 

409.  Any  person  who  uses  any  highway  crossing  at  rail  level  using  nigh 
for  the  purpose  of  passing  on  foot  along  such  highway  across  i»gson 
the  railway,  except  during  the  time  when  such  highway  cross- 
ing is  used  for  the  passage  of  carriages,  carts,  horses  or  cattle 

along  the  said  highway,  is  liable  on  summary  conviction  to  apen'aity. 
penalty  not  exceeding  ten  dollars,  if, — 

(a)  the  company  has  erected  and  completed,  pursuant  to  if  there  is  a 
order  of  the  Board,  over  its  railway,  at  or  near  or  in  lieu  of 
such  highway  crossing,  a  foot  bridge  or  foot  bridges  for  the 
purpose  of  enabling  persons  passing  on  foot  along  such  high- 
way to  cross  the  railway  by  means  of  such  bridge  or  bridges; 
and, 

(6)  such  foot  bridge  is  maintained  or  such  foot  bridges  are  Main- 
maintained  by  the  company  in  good  and  sufficient  repair.     3 
Edw.  VII.,  cap.  58,  sec.  292. 

See  section  239,  ante. 

Dangerous  Commodities. 

410.  Every  person  who, — 

(a)  sends  by  any  railway  any  gunpowder,  dynamite,  nitro-  ^Jj^fus 
glycerine,  or  any  other  goods  which  are  of  a  dangerous  org^™- 
explosive  nature,  without  distinctly  marking  their  nature  on 
the  outside  of  the  package  containing  the  same,  and  otherwise 
giving  notice  thereof  in  writing  to  the  station  agent  or 
employee  of  the  company  whose  duty  it  is  to  receive  such  goods, 
and  to  whom  the  same  are  delivered;  or, 

(6)  carries  or  takes  upon  any  train  any  such  goods  for  the^f«a 
purpose  of  carriage;  trttin' 

shall  forfeit  to  the  company  the  sum  of  five  hundred  dollars  Penalty, 
for  every  such  offence.    3  Edw.  VII.,  cap.  58,  sec.  221. 

See  section  286,  ante. 


411.  Every  company  which  carries  any  goods  of  a  danger-  p™^^ 
ous  nature,  except  in  cars  specially  designated  for  that  pur-  ™tfiB*' 
pose,  with  the  words  Dangerous  Explosives  plainly  appearing  e°°ds- 

41—R.L. 
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on  each  side  of  each  of  such  cars,  shall  for  each  such  offence 
Penalty,     incur  a  penalty  of  five  hundred  dollars.    3  Edw.  VII.,  cap.  58 
sec.  222. 

In  Rex  v.  Michigan  Central  B.W.  Co.,  10  O.W.B.  660,  on 
indictment  for  carrying  goods  of  a  dangerous  nature  which 
were  the  cause  of  serious  damage,  the  company  was  found  guilty 
and  a  fine1  of  $25,000.00  was  imposed ;  see  section  287,  ante. 

'  Notification  of  Accidents. 

412.  Every  company  which  wilfully  or  negligently  omits  to 
give  immediate  notice  as  by  this  Act  required,  with  full  par- 
ticulars, to  the  Board  of  the  occurrence,  upon  the  railway 
belonging  to  such  company,  of  any  accident  attended  with 
serious  personal  injury  to  any  person  using  the  railway,  or  to 
any  employee  of  the  company,  or  whereby  any  bridge,  culvert, 
viaduct  or  tunnel  on  or  of  the  railway  has  been  broken,  or  so 
damaged  as  to  be  impassable  or  unfit  for  immediate  use,  shall 
Penalty,  forfeit  to  His  Majesty  the  sum  of  two  hundred  dollars  for  every 
day  during  which  the  omission  to  give  such  notice  continues. 
o  Edw.  VII.,  cap.  42,  sec.  22. 

See  section  372,  ante. 


Omitting 
to  give 
notice  of 
accident. 


Intoxica- 
tion of 
railway 
employees. 


Penally. 


Officers  and  Employees. 

413.  Every  conductor,  locomotive  engineer,  train  dis- 
patcher, telegraph  operator,  station  agent,  switchman,  signal 
man,  bridge  tender,  or  any  other  person  who  is  intoxicated,  or 
under  the  influence  of  liquor,  while  on  duty,  in  charge  of  or  in 
any  employment  having  to  do  with  the  movement  of  trains 
upon  any  railway,  is  guilty  of  an  offence,  and  shall  be  punished 
by  fine,  not  exceeding  four  hundred  dollars,  or  imprisonment, 
not  exceeding  five  years,  or  both,  in  the  discretion  of  the  court 
before  which  the  conviction  is  had,  and  according  as  such  court 
considers  the  offence  proved  to  be  more  or  less  grave  as  causing 
injury  to  any  person  or  property,  or  as  exposing  or  likely  to 
expose  any  person  or  property  to  injury,  although  no  actual 
injury  occurs.     6  Edw.  VII.,  cap.  42,  sec.  25. 


Sec-  415]  EMPLOYEES    VIOLATING    BY-LAWS.  643 

414.  Every  person  who  sells,  gives  or  barters  any  spirituous  selling 
or  intoxicating  liquor  to  or  with  any  servant  or  employee  of  railway* 
any  company,  while  on  duty,  is  liable  on  summary  conviction  on  §uty?es 
to  a  penalty  not  exceeding  fifty  dollars,  or  to  imprisonment,  Penalty, 
with  or  without  hard  labour,  for  a  period  not  exceeding  one 
month,  or  to  both.    6  Edw.  VII.,  cap.  42,  sec.  25. 

See  King  v.  Treanor,  18  O.L.E.  194. 

[415.    Every  officer  or  servant  of  any  company  and  every  Employee 
person  employed  by  the  company,  who  wilfully  or  negligently  by°!a"ws,g 
violates  any  by-law,  rule  or  regulation  of  the  company  or  its 
directors  lawfully  made  and  in  force,  or  any  order  or  notice 
of  the  Minister,  or  of  the  Board,  or  of  an  inspecting  engineer, 
of  which  a  copy  has  been  delivered  to  him,  or  which  has  been If  c°py 

served  or 

posted  up  or  open  to  his  inspection  in  some  place  where  hisP°,tea- 
work  or  his  duties,  or  any  of  them,  are  to  be  performed,  if  such 
violation  causes  injury  to  any  person  or  to  any  property,  or, 
although  no  actual  injury  occurs,  exposes  any  person  or  any 
property  to  the  risk  of  such  injury,  or  renders  such  risk  greater 
than  it  would  have  been  without  such  violation,  is  guilty  of  an 
offence,  and  shall,  in  the  discretion  of  the  court  before  which 
the  conviction  is  had,  and  according  as  such  court  considers 
the  offence  proved  to  be  more  or  less  grave,  or  the  injury  or 
risk  of  injury  to  person  or  property  to  be  more  or  less  great, 
he  punished  by  fine  or  imprisonment  or  both.  Penalty. 

2.  No  such  fine  shall  exceed  four  hundred  dollars,  and  no  Limit  of 
such  imprisonment  shall  exceed  the  term  of  five  years.  ment. 

3.  The  company  may,  in  all  cases  under  this  section,  payj6™™^ 
the  amount  of  the  penalty  and  costs,  and  recover  the  same  from  ££ml0Tee 
the  offender  or  deduct  it  from  his  salary  or  pay.    3  Edw.  VII., 

cap.  58,  sec.  296.] 

This  section  was  repealed  by  7-8  Edw.  VII.,  cap.  18,  sec.  15, 
and  as  no  new  section  has  been  substituted  any  prosecutions  of 
this  nature  should  probably  be  laid  under  section  283  of  the 
Criminal  Code.  It  was  held  in  an  English  case  that  a  railway 
which  had  not  commenced  to  be  used  for  passensrer  traffic,  but 
only  for  carrying  materials  and  workmen,  was  within  the  terms 
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of  an  enactment  similar  to  this  section  of  the  Code,  B.  v.  Brad- 
ford (1860),  Bell,  C.C.  268. 

In  King  v.  Corrigan  a  conviction  after  the  repeal  of  section 
415  was  quashed.  This  judgment  was  handed  down  by  the 
Court  of  Appeal  (Ontario)  on  December  14th,  1909. 

.  Contravention  of  By-laws  and  Regulations  of  the  Company. 

violation^        416.  Every  person  who  wilfully  or  negligently  violates  any 
and  rules,  by-law,  rule  or  regulation  of  the  company  is  liable,  on  summary 
conviction,  for  each  offence,  to  a  penalty  not  exceeding  the 
amount  therein  prescribed,  or  if  no  amount  is  so  prescribed, 
to  a  penalty  not  exceeding  twenty  dollars:  Provided  that  no 
such  person  shall  be  convicted  of  any  such  offence,  unless  at 
oopy'muat  the  time  of  the  commission  thereof  a  printed  copy  of  such  by- 
be  posted.  jaw^  ruje  or  regulation  was  openly  affixed  to  a  conspicuous  part 
of  the  station  at  which  the  offender  entered  the  train,  or  at  or 
near  which  the  offence  was  committed.    3  Bdw.  VII.,  cap.  58, 
sec.  297. 

See  section  312,  ante. 

Thistles  and  Weeds. 
Failure  to         417.  Every  company  which  fails  or  neglects  to  cause  the 

h&vo  wGcds 

removed     thistles  and  all  noxious  weeds  growing  on  the  right  of  way, 

from  right  , .    .     .  .,  .      i 

of  way.  and  upon  land  of  the  company  adjoining  the  railway,  to  be 
cut  down,  or  to  be  rooted  out  and  destroyed,  each  year,  before 
such  thistles  or  weeds  have  sufficiently  matured  to  seed,  or 
which  fails  or  neglects  to  do  anything  which  it  is  required  by 
law  to  do  for  the  purpose  of  cutting  down,  or  rooting  out  and 
destroying  such  thistles  and  weeds  before  they  have  sufficiently 

penalty,  matured  to  seed,  shall  incur  a  penalty  of  two  dollars  for  every 
day  during  which  such  failure  or  neglect  continues. 

Municipal  2.  The  mayor,  reeve  or  chief  officer  of  the  municipality, 
township,  county  or  district  in  which  any  portion  of  the  right 
of  way  or  land  of  the  company  lies,  upon  which  the  company 
has  failed  to  cut  down,  or  root  out  and  destroy,  such  thistles 
and  weeds  as  by  law  required,  or  to  do  anything  which  the 


officers 

may 

remove 
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company  is  by  law  required  to  do  for  the  purpose  aforesaid,  or 
any  justice  of  the  peace  in  such  municipality,  township,  county 
or  district,  may  enter  upon  the  portion  of  the  right  of  way  and 
lands  aforesaid,  and,  by  himself  and  his  assistants  or  workmen, 
cut  down,  or  root  out  and  destroy,  such  thistles  or  weeds,  and 
for  that  purpose  cause  to  be  done  all  things  which  the  company 
is  by  law  required  to  do. 

3.  Such  mayor,  reeve,  chief  officer  or  justice  of  the  peace  mayBxpen8e)i 
recover  the  expenses  and  charges  so  incurred,  and  the  said 
penalty,  with  costs,  in  any  court  of  competent  jurisdiction. 

4.  Such  penalty  shall  be  paid  to  the  proper  officer  of  the  Payment, 
municipality.    3  Bdw.  VII.,  cap.  58,  sec.  238. 

See  section  296,  ante. 

Railway  Constables. 

418.  Every  constable  appointed  under  the  authority  of  this  Failure  oi 

.         .        -rt      constable 

Act  who  is  guilty  of  any  neglect  or  breach  of  duty  in  his  office  in  duty, 
of  constable  shall  be  liable,  on  summary  conviction,  to  a  penalty  Penalty 
not  exceeding  eighty  dollars,  or  to  imprisonment  with  or  with- 
out hard  labour  for  a  term  not  exceeding  two  months. 

2.  Such  penalty  may,  if  the  constable  is  in  receipt  of  a  salary  J^Mjary 
from  the  company,  be  deducted  from  any  such  salary  due  to°£jg£" 
such  offending  constable. 

3.  Any  offence  under  this  section  may  be  prosecuted  and 
adjudged  within  any  county,  city,  district,  or  other  local  juris- 
diction wherein  the  railway  passes.  3  Edw.  VII.,  cap.  58, 
sec.  241. 

See  section  300,  ante. 

Returns. 

419.  Every  company  which  fails  or  neglects  to  prepare  and  Manure  of^ 
furnish  to  the  Minister,  within  the  time,  and  in  the  manner  and'u™^to 
form,  and  with  such  particulars  and  verification  as  by  this  Act MiniBter- 
required  or  intended, — 
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working 
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Other 
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Penalty. 


Signing 

false 

return. 


(a)  any  return  of  its  capital,  traffic  and  working  expendi- 
ture, or  of  any  other  information  required  as  indicated  in  the 
forms  contained  in  schedule  one  to  this  Act,  or  in  any  of  such 
forms  as  changed,  varied  or  substituted  by  the  Minister,  under 
the  authority  of  this  Act;  or, 

(&)  any  weekly  return  of  its  traffic  in  accordance  with  the 
forms  contained  in  schedule  two  of  this  Act;  or, 

(c)  any  other  information  which  may  be  from  time  to  time 
required  by  the  Minister  under  the  authority  of  this  Act; 

shall  incur  a  penalty    not    exceeding    ten    dollars  for    every 
day  during  which  such  default  continues. 

2.  Every  person  who  knowing  the  same  to  be  false  in  any 
particular  signs  any  such  return  is  guilty  of  an  offence  punish- 
able on  summary  conviction.  3  Bdw.  VII.,  cap.  58,  sees.  303 
and  304 ;  6  Edw.  VII.,  cap.  42,  sec.  26. 

See  section  370,  ante. 

Schedule  one  was  repealed  by  8-9  Edw.  VII.,  cap.  31,  sec.  3; 
forms  are  now  obtainable  from  the  Minister.  See  section  370, 
ante. 

420.  Any  company  which  fails  or  neglects  to  deliver  to  the 
Minister  in  the  form  ordered  and  directed  by  the  Minister,  or 
as  by  this  Act  required, — 

(a)  within  one  month  after  the  first  days  of  January  and 
July  respectively  in  each  year,  a  true  and  particular  return  of 
all  accidents  and  casualties,  whether  to  life  or  property,  which 
have  occurred  on  the  railway  of  the  company  during  the  half 
year  next  preceding  the  said  dates  respectively,  setting  forth 
the  particulars  and  verified  in  manner  as  by  this  Act  required; 
or, 
of  by-iaws.  (&)  if  required  by  the  Minister,  a  true  copy  of  the  existing 
by-laws  of  the  company  and  of  its  rules  and  regulations  for  the 
management  of  the  company  and  of  its  railway,  within  four- 
teen days  after  having  been  so  required  by  the  Minister;  or, 

u'oSaf1"  (c)   any  other  or    additional    returns  of    serious  accidents 

particulars,  occurring  in  the  course  of  the  public  traffic  on  the  railway 
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belonging  to  such  company,  if  thereunto  required  with  a  view 
to  public  safety  by  the  Minister,  within  fourteen  days  after  the 
same  have  been  so  required; 

shall  forfeit  to  His  Majesty  the  sum  of  one  hundred  dollars  Penalt5r- 
for  every  day  during  which  the  company  so  neglects  to  deliver 
any  such  return.    3  Edw.  VII.,  cap.  58,  sec.  307. 

421.  If  the  Board  at  any  time,  by  notice  served  upon  the  Refusal  to  • 
company  or  any  officer,  servant  or  agent  of  the  company,  re-  turns  re- 

i        iv*  n  quired  by 

quires  the  company  or  such  officer,  servant  or  agent  to  furnish  Board, 
to  the  Board,  at  or  within  any  time  stated  in  such  notice,  a 
written  statement  or  statements  showing  in  so  far  and  with  such 
detail  and  particulars  as  the  Board  requires, — 

(a)  the  assets  and  liabilities  of  the  company;  Assets  and 

liabilities. 

(&)  the  amount  of  the  company's  stock  issued  and  outstand- stock. 
ing  and  the  date  at  which  any  such  stock  was  so  issued ; 

(c)  the  amount  and  nature  of  the  consideration  received  considers 

v    '  tion  there- 

by the  company  for  such  issue,  and  in  case  the  whole  of  such for- 

consideration  was  not  paid  to  the  company  in  cash,  the  nature 

of  the  service  rendered  to  or  property  received  by  the  company 

for  which  any  stock  was  issued; 

(d)  the  gross  earnings  or  receipts  or  expenditure  by  th-ejj£d!e*5:tseil 
company  during  any  period  specified  by  the  Board,  and  the  ditures. 
purposes  for  which  such  expenditure  was  made; 

(e)  the  amount  and  nature  of  any  bonus,  gift  or  subsidy  Bonus  ana' 

,      ,     subsidies. 

received  by  the  company  from  any  source  whatsoever  and  the 
source  from  which  and  the  time  when,  and  the  circumstances 
under  which,  the  same  was  so  received  or  given; 

(/)  the  bonds  issued  at  any  time  by  the  company  and  what  Bonds, 
portion  of  the  same  is  outstanding,  and  what  portion,  if  any, 
has  been  redeemed; 

(g)  the  amount  and  nature  of  the  consideration  received  by  Mem. 
the  company  for  the  issue  of  such  bonds; 

(h)  the  character  and  extent  of  any  liabilities  outstanding,  Liabilities.' 
chargeable  upon  the  property  or  undertaking  of  the  company, 
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or  any  part  thereof,  and  the  consideration  received  by  the  eom- 
pany  for  such  liabilities,  and  the  circumstances  under  which 
the  same  were  created; 

(i)  the  cost  of  construction  of  the  company's  railway  or  of 
any  part  thereof; 

(j)  the  amount  and  nature  of  the  consideration  paid  or  given 
by  the  company  for  any  property  acquired  by  it; 

(ifc)  the  particulars  of  any  lease,  contract  or  arrangement 
entered  into  between  the  company  and  any  other  company  or 
person;  and, 

Generally.  (£)  generally,  the  extent,  nature,  value  and  particulars  of 
the  property,  earnings,  and  business  of  the  company ;  or, 

Any  .(m)  any  of  the  matters  in  this  section  mentioned: 

matter.  '         J  ' 

it  wilful  or  and  if  such  company,  officer,  servant  or  agent  wilfully  or 
negligently  refuses  to  make  such  return  when  and  as  thereunto 
required  bj  the  Board,  or  fails  to  make  any  such  return  to  the 
utmost  of  its  ©r  his  knowledge,  or  means  of  knowledge,  the  com- 
pany and  -every  such  officer,  servant  or  agent,  so  in  default, 
shall  severally  be  liable  on  conviction  to  a  penalty  not  exceed- 
ing one  thousand  dollars. 


negligent. 


Penalty. 


Imprison- 
ment for 
Officer  or 
servant. 


2.  Each  such  officer,  servant  or  agent  so  convicted  shall,  in 
addition  to  such  penalty,  be  liable  to  imprisonment,  in  the  com- 
mon gaol  of  the  eounty  in  which  such  conviction  is  made,  for 
any  period  not  exceeding  twelve  months.  3  Edw.  YIL,  cap.  5&, 
s.  309. 

See  section  Sf5,  ante. 


Making 

false 

returns. 


Penalty . 


422.  If  any  company  or  any  officer,  servant  or  agent  of  such 
company  wilfully  or  negligently  makes  any  such  return  to  the 
Board  falsely,  or  makes  any  false  statement  in  any  such  return, 
such  company  and  every  such  officer,  servant  or  agent  shall  be 
severally  liable  on  conviction  to  a  penalty  not  exceeding  one 
thousand  dollars. 
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2.  Such  officer,  servant  or  agent  shall  also,  on  such  convie-  imprison- 
tion  be  liable  to  imprisonment,  for  any  period  not  exceeding  ™ent' 
twelve  months,  in  the  common  gaol  of  the  county  where  such 
conviction  is  had.    3  Bdw.  VII.,  cap.  58,  sec.  309. 

See  section  375,  ante. 

423.  If  any  officer  or  servant  of  the  Board,  or  any  person  Publishing 
having  access  to  or  knowledge  of  any  return  made  to  the  Board,  "uu^ve" 
or  of  any  evidence  taken  by  the  Board  in  connection  therewith, 

shall,  without  the  authority  of  the  Board  first  obtained,  publish 
or  make  known  any  information,  having  obtained  the  same,  or 
knowing  the  same  to  have  been  derived  from  such  return  or 
evidence,  he  shall  be  liable,  on  conviction,  to  a  penalty  notpenaity. 
exceeding  five  hundred  dollars  for  each  offence,  and  to  imprison- 
ment not  exceeding  six  months,  in  the  common  gaol  in  the 
comity  where  such  conviction  is  had.  3  Edw.  VII.,  cap.  58, 
see.  309. 

Schemes  of  Arrangement  with  Creditors. 

424.  If  any  company  fails  to  keep  at  all  times,  at  its  prin-  Failure  of 

company  to 

cipal  or  head  office,  printed  copies  of  any  scheme  of  arrange- keep  or  sen 
ment  between  the  company  and  its  creditors,  after  such  scheme 
has  been  confirmed  and  enrolled  as  provided  by  this  Act,  or  to 
sell  such  copies  to  all  persons  desiring  to  buy  them  at  a  reason- 
able price,  not  exceeding  ten  cents  for  each  copy,  the  company 
shall  incur  a  penalty  not  exceeding  one  hundred  dollars,  and  a  Penalty, 
further  penalty  not  exceeding  twenty  dollars  for  every  day  dur- 
ing which  such  failure  continues  after  the  first  penalty  is  in- 
curred.   3  Edw.  VII.,  cap.  58,  sec.  288. 
See  section  369,  ante. 

Various  Offences. 

425.  Every  person  who, — 

(a)  wilfully  breaks  down,  iniures,  weakens  or  destroys  any  neatroyin? 

...  or  injuring 

gate,  tence,  erection,  building  or  structure  of  a  company;  or, structures. 
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Removing  (6)  removes,  obliterates,  defaces  or  destroys  any  printed  or 
notices,  written  notice,  direction,  order,  by-law  or  regulation  of  a  com- 
pany, or  any  section  of  or  extract  from  this  Act  or  any  other 
Act  of  Parliament,  which  a  company  or  any  of  its  officers  or 
agents  have  caused  to  be  posted,  attached  or  affixed  to  or  upon 
any  fence,  post,  gate,  building  or  erection  of  the  company,  or 
any  car  upon  any  railway;  or, 

(c)  enters  upon  any  railway  train,  without  the  knowledge  or 
consent  of  an  officer  or  servant  of  the  company,  with  intent 
fraudulently  to  be  carried  upon  the  said  railway  without  pay- 
ing fare  thereon;  or, 

(d)  wilfully  obstructs  or  impedes  any  officer  or  agent  of  any 
company  in  the  execution  of  his  duty  upon  any  train,  or  rail- 
way, or  upon  any  of  the  premises  of  the  company;  or, 

Trespass  on        (e)  not  being  an  employee  of  the  company,  wilfully  tres- 
company.   passes  by  entering  upon  any  of  the  stations,  cars  or  buildings 
of  the  company  in  order  to  occupy  the  same  for  his  own  pur- 
poses ; 

Penalty,  shall  be  liable  on  summary  conviction  to  a  penalty  not 
exceeding  fifty  dollars,  or  in  default  of  payment  to  imprison- 
ment for  a  term  not  exceeding  two  months.  3  Edw.  VII., 
cap.  58,  sec.  291. 

Destruction  of  Railway  Property.  With  this  section  should 
be  read  section  517  of  the  Criminal  Code. 

Obstructing  Railways.  With  this  compare  section  519  of 
the  Criminal  Code. 


Fraudu- 
lently 
entering 
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426.  Every  person  who, — 

°aeka"g  (a)  k°res>  pierces,  cuts,  opens  or  otherwise  injures  any  cask, 

intent  to  ^ox  or  Pac^agei  which  contains  wine,  spirits  or  other  liquors, 
tenteCOn"  or  any  case>  k°x>  sack,  wrapper,  package  or  roll  of  goods,  in, 
on  or  about  any  car,  wagon,  boat,  vessel,  warehouse,  station 
house,  wharf,  quay  or  premises  of  or  belonging  to  any  company, 
with  intent  to  steal  or  otherwise  unlawfully  to  obtain  or  to 
injure  the  contents,  or  any  part  thereof;  or, 
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(6)  unlawfully  drinks  or  wilfully  spills  or  allows  to  run  to  Drinking  or 
waste  any  such  liquors,  or  any  part  thereof;  liquo"?.6 

is  liable,  on  summary  conviction,  to  a  penalty  not  exceeding  PeDalty- 
twenty  dollars  over  and  above  the  value  of  the  goods  or  liquors 
so  taken  or  destroyed,  or  to  imprisonment,  with  or  without  hard 
labour,  for  a  term  not  exceeding  one  month,  or  to  both.    3  Edw. 
VII.,  cap.  58,  sec.  298. 

Penalties  not  otherwise  provided. 

427.  Any  company,  or  any  director  or  officer  thereof,  or  any  company 
receiver,  trustee,  lessee,  agent,  or  person,  acting  for  or  employed  doing  mf 
by  such  company,  that  does,  causes  or  permits  to  be  done,  any  do  any- 
matter,  act  or  thing  contrary  to  the  provisions  of  this  or  the  against  this 
Special  Act,  or  to  the  orders  or  directions  of  the  Governor 
in  Council,  or  of  the  Minister,  or  of  the  Board,  made  under  this 
Act,  or  omits  to  do  any  matter,  act  or  thing,  thereby  required  to 
be  done  on  the  part  of  any  such  company,  or  person,  shall,  if 
no  other  penalty  is  provided  in  this  or  the  Special  Act  for  any 
such  act  or  omission,  be  liable  for  each  such  offence  to  a  penalty 
of  not  less  than  twenty  dollars,  and  not  more  than  five  thousand  Penalty 
dollars,  in  the  discretion  of  the  court  before  which  the  same  is 
recoverable. 

2.  Such  company,  director,  officer,  receiver,  trustee,  lessee,  Damaees 
agent  or  person  shall  also,  in  any  case,  in  addition  to  any  such 
penalty,  be  liable  to  any  person  injured  by  any  such  act  or 
omission  for  the  full  amount  of  damages  sustained  thereby,  and 
such  damages  shall  not  be  subject  to  any  special  limitation,  ex- 
cept as  expressly  provided  for  by  this  or  any  other  Act.  3  Edw. 
VII,  cap.  58,  see.  294. 

Note. — The  portion  (in  italics)  of  subsection  2  of  section  427 
was  added  by  9  and  10  Ed.  VII.,  c.  50,  sec.  12.  (Assented  to 
May  4,  1910.) 

In  Bex  v.  Grand  Trunk  and  Canadian  Pacific  By.  Cos.,  17 
O.L.E.  601,  8  Can.  Ey.  Cas.  453,  the  railway  companies  were 
indicted  for  failure  to  comply  with  an  order  of  the  Railway 
Committee  as  to  the  protection  of  a  railway  crossing. 
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It  was  held  by  the  Ontario  Court  of  Appeal  that  the  defen- 
dants could  not  be  convicted  of  an  indictable  offence  under 
see.  165  of  the  Criminal  Code  because  section  427  read  in  con- 
nection with  section  33  does  expressly  provide  an  appropriate 
remedy  by  way  of  penalty  for  disobedience  to  the  order  of  the 
Railway  Commission,  and  the  application  of  section  165  was 
by  its  very  terms  expressly  excluded :  p.  460.  Sec.  431  was  also 
held  not  to  apply  as  the  proceeding  was  not  one  for  a  penalty. 

In  Bex  v.  Hays,  14  O.L.E.  201,  6  Can.  Ry.  Cas.  480,  it  was 
held  that  the  operation  of  section  138  of  the  Criminal  Code 
(1892)  was  excluded  by  the  existence  of  a  penalty  for  the  offence 
under  this  section  of  the  Railway  Act.  But  in  Union  GolUery 
Co.  v.  The-  Queen,  31  S.C.R.  81,  1  Can,  Ry.  Cas.  511,  it  was  held 
that  where  no  punishment  was  provided  under  section  213  of  the 
Criminal  Code  still  under  the  common  law  the  company  was 
liable  to  a  fine. 

This  section  was  discussed  in  the  "General  Note  on  Negli- 
gence in  Operating  Railways,"  ante,  part  IX. 

To  Whom  the  Section  Applies.  The  words  "any  person 
injured  thereby"  were  considered  in  jLeMay  v.  Canadian 
Pacific  B.W.  Co.,  18  O.R.  314,  17  A.R.  293,  and  it  was  held, 
contrary  to  some  expressions  of  opinion  McLauchlin  v.  Mid- 
land R.W.  Co.,  12  O.R.  418,  that  they  included  the  railway 
company's  employees,  but  per  Osier,  J.A.,  at  p.  391,  the  words 
should  not  be  construed  "in  derogation  of  the  common  law 
rule  as  to  the  non-liability  of  the  master  for  an  injury  sus- 
tained by  one  servant  through  the  negligence  of  a  fellow  ser- 
vant unless,  in  the  case  of  a  particular  act  or  omission  pro- 
vided against,  such  extended  construction  is  plainly  required." 
This  case  was  followed  in  Curran  v.  Grand  Trunk  B.W.  Co.,  25 
A.R.  407,  at  p.  411.  In  Plester  v.  Grand  Trunk  B.W.  Co.,  32 
O.R.  55,  1  Can.  Ry.  Cas.  27,  where  a  person  hauling  gravel  over 
another's  farm  crossing  had  his  horse  killed  it  was  said,  ooiter, 
that  he  would  be  entitled  to  damages  under  this  section. 

It  was  held  in  Winterourn  v.  Edmonton,  Yukon  &  Pacific 
B.W.  Co.,  1  Alta.  L.R.  298,  9  Can.  Ry.  Cas.  7,  that  where  ani- 
mals escaped  from  the  right  of  way  of  a  railway,  through  a 
defective  fence,  and  committed  damage  on  the  lands  of  an 
adjoining  owner,  the  company  was  liable  under  sub-sec.  2  of 
this  section.  But  in  Clayton  v.  Canadian  Northern  B.W.  Co.,  17 
Man.  L.R.  426,  7  Can.  Ry.  Cas.  355 ;  Douglass  v.  Grand  Trunk 
R.W.  Co.,  9  flan.  Rv.  Cas.  27,  and  Hunt  v.  Grand  Trunk  Pacific 
By  Co.,  18  Man.  L.R.  603,  9  Can.  Ry.  Cas.  365,  it  was  held  that 
sub-sec.  2  of  this  section,  being  of  general  application,  cannot 
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be  interpreted  to  make  the  company  liable  in  eases  in  which  it 
is  expressly  relieved  from  liability,  under  sections  294  and  295. 
Under  these  sections  the  damage  must  be  committed  by  "any 
train,"  although  these  words  are  omitted  from  the  fencing  sec- 
tion 254. 

In  McLeod  v.  Canadian  Northern  R.W.  Co.,  O.L.R.  9  Can. 
Ey.  Cas.  39,  Boyd  C,  held  that  a  right  of  action  lay  against 
the  company  under  sub-see.  2  of  this  section.  In  that  case  the 
animals  were  killed  by  a  train  but  it  is  not  certain  that  the 
learned  Chancellor  would  have  held  that  the  company  was 
liable  if  the  animals  had  not  been  so  killed.  See  Young  v. 
Erie  &  Huron  R.W.  Co.,  27  O.R.  530. 

These  cases  must  now  be  read  in  the  light  of  the  amendment 
of  1910. 

Continuing  Offences. 

428.  When  the  violation  of  or  failure  to  comply  with  any  Each  days 

.   .  „     ,  .  .  ,      .  n  .  violation  o 

provision  of  this  Act,  or  with  any  regulation,  order  or  direc-  this  Act  a 

distinct 

tion  of  the  Governor  in  Council,  the  Minister,  the  Board,  or  offence, 
any  inspecting  engineer,  is  made,  by  this  Act  or  any  regula- 
tion thereunder,  an  offence  subject  to  penalty,  each  day's  con- 
tinuance of  such  violation,  or  failure,  to  comply,   shall  con- 
stitute a  new  and  distinct  offence.    3  Edw.  VII.,  cap.  58,  see.  299. 

Liability  of  the  Company. 

429.  For  the  purpose  of  enforcing  any  penalty  under  any^°gPj"ry 
of  the  provisions  of  this  Act,  or  enforcing  any  regulation,  order,  Q^rion  of 
or  direction  of  the  Governor  in  Council,  the  Minister,  the  Board, officer- 

or  any  inspecting  engineer,  made  under  this  Act,  the  act, 
omission,  or  failure  of  any  officer,  agent,  or  other  person  acting 
for,  or  employed  by  the  company,  shall,  if  within  the  scope  of 
his  employment,  in  every  case  be  also  deemed  to  be  the  act, 
omission  or  failure  of  such  company. 

2.  Anything  done  or  omitted  to  be  done  by  the  company,  idem, 
which  if  done  or  omitted  to  be  done  by  any  director,  or  officer 
thereof,  or  pny  receiver,  trustee,  lessee,  agent  or  person  acting 
for  or  employed  by  the  company,  would  constitute  an  offence 
under  this  Act,  shall  also  be  held  to  be  an  offence  committed  by 
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such  company,  and,  upon  conviction  of  any  such  offence,  the 
company  shall  be  subject  to  the  like  penalties  as  are  prescribed 
by  this  Act  with  reference  to  such  persons.  3  Edw.  VII. 
cap.  58,  sec.  299. 

Penalties  constitute  a  charge. 

penalties  a        430.   If  any  company  has  been  convicted  of  any  penalty 
on  railway.  Under  this  Act,  such  penalty  shall  be  the  first  lien  or  charge 

upon  the  railway,  property,  assets,  rents  and  revenues  of  the 

company.    3  Edw.  VII.,  cap.  58,  sec.  301. 

Procedure. 

siotforiesB  *"^-  ^  any  penalty,  prescribed  for  any  offence  under  this 
Act,  or  under  any  regulation  of  the  Board,  is  one  hundred  dol- 
lars or  less,  with  or  without  imprisonment,  the  penalty  may, 
subject  to  the  provisions  of  this  Act,  be  imposed  and  recovered 
on  summary  conviction  before  a  justice  of  the  peace. 

thansioo  2.  If  the  penalty  prescribed  is  more  than  one  hundred  dol- 

thanlsoo.  lars  an(l  ^ess  than  five  hundred  dollars,  the  penalty  may,  sub- 
ject as  aforesaid,  be  imposed  and  recovered  on  summary  convic- 
tion before  two  or  more  justices,  or  before  a  police  magis- 
trate, a  stipendiary  magistrate,  or  any  person  with  the  power 
or  authority  of  two  or  more  justices  of  the  peace. 

Board  may        3.  "Whenever  the  Board  shall  have  reasonable  ground  for 

require  .  ... 

Attorney  belief  that  any  company,  or  any  person  or  corporation  is  violat- 
proceed.  jug  or  nas  violated  any  of  the  provisions  of  this  Act,  in  respect 
of  which  violation  a  penalty  may  be  imposed  under  this  Act, 
the  Board  may  request  the  Attorney  General  of  Canada  to 
institute  and  prosecute  proceedings,  on  behalf  of  His  Majesty, 
against  such  company  or  person  for  the  imposition  and  recovery 
of  the  penalty  provided  under  this  Act  for  such  violation,  or 
the  Board  may  cause  an  information  to  be  filed  in  the  name  of 
the  Attorney  General  of  Canada  for  the  imposition  and  recovery 
of  such  penalty. 
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4.  No  prosecution  shall  be  had  against  the  company  for  anyNoprosecu- 
penalty  under  this  Act,  in  which  the  company  might  be  held  outbrave" 
liable  for  a  penalty  exceeding  one  hundred  dollars,  without  the  «  penalty 
leave  of  the  Board  being  first  obtained.    3  Edw.  VII.,  cap.  58,sioo. 
sees.  25  and  300. 


Schedules  one  and  two  were  repealed  by  8-9  Edw.  VIT., 
cap.  31,  see.  3,  and  forms  for  annual  returns  are  now  obtain- 
able from  the  Minister.     See  section  370,  ante. 
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CHAP.  38. 


Employ- 
ment of 
counsel 
before 
Board  of 
Railway 
Commis- 
sioners. 


Deposit  of 
mortgage 
to  secure 
bonds,  etc. 


An  Act  to  Amend  the  Railway  Act. 

[Assented  to  27th  April,  1907.] 

His  Majesty,  by  and  with  the  advice  and  consent  of  the 
Senate  and  House  of  Commons  of  Canada,  enacts  as  follows: — 

1.  The  Board  of  Railway  Commissioners  for  Canada  may, 
in  any  application,  proceeding  or  matter  of  special  importance 
pending  before  it,  if  in  the  opinion  of  the  Board  the  public 
interest  so  requires,  apply  to  the  Minister  of  Justice  to  instruct 
counsel  to  conduct  or  argue  the  case  or  any  particular  question 
arising  in  the  application,  proceeding  or  matter  as  to  any  public 
interest  which  is  or  may  be  affected  thereby  or  by  any  order  or 
decision  which  may  be  made  therein ;  and,  upon  such  application 
to  him  by  the  Board,  or  of  his  own  motion,  the  Minister  of  Jus- 
tice may  instruct  counsel  accordingly;  and  the  Board  may 
direct  that  the  costs  of  such  counsel  shall  be  paid  by  any  party 
to  the  application,  proceeding  or  matter,  or  by  the  Minister  of 
Finance  out  of  any  unappropriated  moneys^ 

2.  Wherever  by  any  Act  of  the  Parliament  of  Canada  here- 
tofore or  hereafter  passed  provision  was  or  is  made  for  the 
deposit  in  the  office  of  the  Secretary  of  State  of  Canada  of  any 
mortgage  given  to  secure  the  payment  of  bonds  or  other  securi- 
ties issued  by  any  company,  and  the  provisions  with  regard  to 
such  deposit  have  been  duly  complied  with,  it  is  hereby  declared 
and  enacted  that  it  was  and  is  unnecessary  for  any  purpose  that 
such  mortgage,  or  any  assignment  thereof,  or  any  other  instru- 
ment in  any  way  affecting  it,  should  have  been  or  should  be 
otherwise  deposited,  registered  or  filed  under  the  provisions  of 
any  law  respecting  the  deposit,  registration  or  filing  of  instru- 
ments affecting  real  or  personal  property :  Provided  that,  if  such 
Act  expressly  required  or  requires  some  additional  or  other 
deposit,  registration  or  filing,  nothing  herein  contained  shall  be 
taken  or  held  to  dispense  therewith  or  to  waive  any  non-eomph- 
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ance  with  such  requirement ;  and  provided  further  that  nothing 
herein  contained  shall  affect  any  matter  in  litigation,  in,  or 
finally  decided  by,  any  court  of  justice  at  the  time  this  Act  comes 
into  force. 

3.  Any  such  mortgage  heretofore  given  as  to  which  there  has  Deposit  not 
been  hitherto  no  Act  providing  for  such  deposit,  or  any  assign-  requi?eS[e 
ment  of  such  mortgage  or  other  instrument  in  any  way  affecting 
it,  or  a  sworn  copy  thereof  may  be  deposited  in  the  office  of  the 
Secretary  of  State  of  Canada  within  ninety  days  after  the  pass- 
ing of  this  Act. 

2.  Notice  of  such  deposit  shall  forthwith  thereafter  be  given  Notice  of 
in  The  Canada  Gazette.  epo 

3.  No  objection  shall  be  taken  on  the  part  of  any  creditor  of  objections 
pucn  company  or  any  purchaser  or  mortgagee  becoming  such  tors,  etc. 
creditor  or  purchaser  or  mortgagee,  subsequent  to  the  giving  such 
notice,  to  any  such  mortgage  or  other  instrument  in  respect 

of  which  such  deposit  has  been  made  and  such  notice  given,  on 
the  ground  that  the  same  has  not  been  otherwise  deposited,  regis- 
tered or  filed  under  the  provisions  of  any  law  respecting  the 
deposit,  registration  or  filing  of  instruments  affecting  real  or 
personal  property. 

4.  Any  contract  evidencing  the  lease,  conditional  sale  or  bail-  D0ePt°J^tof 
ment  of  rolling  stock  to  a  company  shall  be  in  writing,  duly  exe-  evidencing 
cuted  by  the  parties  thereto,  and  the  same  or  a  copy  thereof  may  0f  roiling" 
be  deposited  in  the  office  of  the  Secretary  of  State  of  Canada,  "t0C)I- 
within  twenty-one  days  from  the  execution  thereof,  and  no  con- 
tract so  deposited  need  be  otherwise  deposited,  registered  or  filed 

under  the  provisions  of  any  law  respecting  the  deposit,  registra- 
tion or  filing  of  instruments  affecting  real  or  personal  property, 
and  upon  the  due  execution  and  deposit  of  any  such  lease,  condi- 
tional sale  or  bailment  of  rolling  stock  as  aforesaid,  the  same 
shall  be  valid. 

2.  Notice  of  such  deposit  shall  forthwith  thereafter  be  given  Notfceof 
in  The  Canada  Gazette. 

5.  Any  contract  heretofore  made  in  writing  and  duly  exe-  ^p^,01 
cuted  by  the  parties  evidencing  any  such  lease,  conditional  sale  heretofore 
or  mortgage  of  rolling  stock,  may  be  deposited  in  the  office  of  the  mp  ' 
Secretary  of  State  of  Canada,  within  ninety  days  after  the  pass- 
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ing  of  this  Act,  and  unless  so  deposited,  the  same  shall  not  be 
valid  as  against  purchasers  or  mortgagees  becoming  such  subse- 
quent to  the  passing  of  this  Act. 

de0pocsito£  2-  Notice  of  sucl1  deposit  shall  forthwith  thereafter  be  given 

in  The  Canada  Gazette. 


Objections 
to  lease, etc. 


6.  No  objection  shall  be  taken  on  the  part  of  any  purchaser 
or  mortgagee  becoming  such  subsequent  to  the  giving  such 
notice,  to  any  lease,  conditional  sale  or  mortgage  as  aforesaid, 
in  respect  of  which  such  deposit  has  been  made  and  such  notice 
given  on  the  ground  that  the  same  has  not  been  otherwise  de- 
posited, registered  or  filed  under  the  provisions  of  any  law 
respecting  the  deposit,  registration  or  filing  of  instruments 
affecting  real  or  personal  property. 


Deposit  of 
mortgage 
to  secure 
bonds  on 
rolling 
stock. 


Deposit  of 
mortgage 
heretofore 
made. 


Notice  of 
deposit. 


7.  In  the  case  of  a  mortgage,  hypothec  or  other  instrument 
made  by  an  incorporated  company  securing  bonds,  debentures, 
notes  or  other  securities  on  any  rolling  stock  which  is  subject 
to  any  such  lease,  conditional  sale  or  bailment  as  aforesaid,  the 
same  or  a  copy  thereof  may  be  filed  in  the  office  of  the  Secretary 
of  State  of  Canada,  within  twenty-one  days  from  the  execution 
thereof,  and  if  so  filed,  shall  be  valid  as  against  creditors  of  such 
company,  and  as  against  subsequent  purchasers  or  mortgagees, 
and  no  other  or  further  filing  or  registration  thereof  shall  he 
necessary. 

2.  In  case  of  any  such  mortgage,  hypothec  or  other  such 
instrument  heretofore  made,  the  same  shall  be  valid  as  against 
creditors  of  such  company  and  purchasers  or  mortgagees  becom- 
ing such  creditors,  purchasers  or  mortgagees  subsequent  to  the 
passing  of  this  Act,  if  the  same  or  a  copy  thereof  be  filed  in  the 
office  of  the  Secretary  of  State  of  Canada,  within  ninety  days 
from  the  passing  of  this  Act.  , 

3.  Notice  of  such  deposit  shall  forthwith  thereafter  be  given 
in  The  Canada  Gazette. 

Sections  8  and  9  are  incorporated  in  the  text. 


AMENDING   ACTS. 

8-9  EDWAED  VII. 
CHAP.  31. 

An  Act  to  Amend  the  Railway  Act. 

(The  first  thirteen  sections  are  incorporated  in  the  text.) 

14.  Eailway  companies  shall  print  in  both  the  English  and  Time- 
Freneh  languages  the  time-tables  and  bills  of  lading  that  are  to  wnserfand 
•be  used  alang  their  lines  within  the  limits  of  the  province  of  French  ^d 

Quebec.  English. 


9  AND  10  EDWAED  VII.,  CHAP.  57. 

An  Act  to  control  the  rates  and  facilities  of  Ocean  Cable  Com- 
panies, and  to  amend  the  Eailway  Act  with  respect  to 
Telegraphs  and  Telephones  and  the  jurisdiction  of  the 
Board  of  Eailway  Commissioners. 

Assented  to  4th  May,  1910. 

His  Majesty,  by  and  with  the    advice  and   consent  of  the 
Senate  and  House  of  Commons  of  Canada,  enacts  as  follows : — 

1.  Paragraph  (d)  of  section  1  of  chapter  61  of  the  statutes  wos,  c.  6i 
of  1908  is  repealed  and  the  following  is  substituted  therefor : —  amended- 

"(d)   'telegraph'  includes  wireless   telegraph  and  marine  mterpreta- 
electric  telegraph  or  cable."  £apt,'."ele" 

2.  Paragraph  (e)  of  the  said  section  is  amended  by  adding  JJf!fgraph 
at  the  end  thereof  the  words  "or  by  any  marine  electric  tele- 
graph or  cable  system  whereby  messages  are  transmitted  from, 

to  or  through  Canada. ' ' 

3.  Subsection  8  of  section  4  of  the  said  Act  is  amended  by  amended, 
inserting  the  words  "or  telegraph"  after  the  word  " telephone "  ^|n* 
wherever  it  occurs  in  the  said  section.  me?*8- 

8.  n 

4.  Paragraph  (d)  of  subsection  2  of  section  5  of  the  said  Act  *Trafflc„  to 
is  amended  by  adding  at  the  end  thereof  the  words  "and  shall  include 
include  messages  transmitted  from  Canada  to  any  other  country  messages. 
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by  means  of  any  marine  electric  telegraph  or  cable  line ;  or  to 
Canada  from  any  other  country  by  the  like  or  similar  means ;  or 
through,  or  into,  or  from  any  part  of  Canada  by  means  of  any 
marine  electric  telegraph  or  cable  lines  acting  in  conjunction 
with  land  lines  or  by  land  lines  acting  in  conjunction  with 
marine  electric  telegraph  or  cable  lines,  by  means  of  a  through 
route  or  otherwise." 

fliineand  **•  ^verv  company  to  which  this  Act  applies  shall  have  four 
obtaining  months  after  the  Act  comes  into  force  within  which  to  file  and 
tonflsand1  obtain  approval  of  its  tariffs  and  tolls ;  but  the  Board  may,  upon 
toils.  application  and  upon  good  and  sufficient  ground  being  shown, 

extend  such  time  to  a  period  not  exceeding  one  year,  including 

the  said  four  months. 

commence-       6.  This  Act  shall  come  into  force  upon  similar  provision 
men  o    c  ^ejng  ma(je  jjy  the  proper  authority  in  the  United  Kingdom  and 
upon   proclamation  of  the    Governor-in-Council. 


APPENDIX. 

EXTEACTS  FROM  SCHEDULE  APPENDIX  II; 

REVISED  STATUTES  OF  CANADA,  1906. 

Showing  parts  of  the  Railway  Act,  1903  (3  Edw.  VII.,  Cap. 
58)  and  amendments  consolidated  by  R.S.C.,  1906,  cap.  37. 

The  wording  or  arrangement  of  many  of  the  sections  of 
R.S.C.,  cap.  37,  differs  from  the  wording  or  arrangement  of  the 
sections  of  the  previous  Act  so  that  for  purposes  of  comparison 
the  two  Acts  require  to  be  carefully  examined  in  order  that  any 
difference  in  meaning  may  be  discovered. 

The  sections  indicated  by  an  asterisk  (*)  have  been  amended 
or  new  subsections  added  thereto. 
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Rules  and  regulations  by  Board  of  Railway  Commissioners 
pursuant    to  section  51,  Railway  Act. 

(Meeting  at  Ottawa.) 

Monday,  the  19th  Day  of  April,  A.D.  1909. 

The  Board,  in  virtue  of  the  provisions  of  the  Railway  Act,. 
hereby  makes  the  following  Rules  and  Regulations: — 

Public  Sessions. 

1.  For  the  hearing  of  matters,  applications  or  complaints 
other  than  those  relating  to  rates  and  traffic  matters,  a  sittings, 
will  be  held  at  the  offices  of  the  Board  at  Ottawa,  Ontario,  at. 
10  a.m.,  on  the  first  Tuesday  in  every  month,  and  for  hearing 
all  matters,  applications  and  complaints  relating  to  rates  and 
traffic  matters,  a  sittings  will  be  held  at  the  place  and  hour  afore- 
said on  the  third  Tuesday  in  every  month. 

(a)  In  addition  to  its  regular  sittings,  the  Board  may  appoint 
special  sittings  at  Ottawa  and  elsewhere. 

Interpretation. 

2.  In  the  construction  of  these  rules,  and  the  forms  herein 
referred  to  words  importing  the  singular  number  shall  include 
the  plural,  and  words  importing  the  plural  number  shall  include 
the  singular  number;  and  the  following  terms  shall  (if  not  in- 
consistent with  the  context  or  subject)  have  the  respective  mean- 
ings hereinafter  assigned  to  them;  that  is  to  say,  'Application' 
shall  include  complaint  under  this  Act;  'Respondent'  shall  mean, 
the  person  or  company  who  is  called  upon  to  answer  to  any  ap- 
plication or  complaint;  'Affidavit'  shall  include  affirmation;  and 
'Costs'  shall  include  fees,  counsel  fees,  and  expenses. 

Application  or  Complaint. 

3.  Every  proceeding  before  the  Board  under  this  Act  shall! 
be  commenced  by  an  application  made  to  it,  which  shall  be  in: 
writing  and  signed  by  the  applicant  or  his  solicitor;  or  in  the- 
case  of  a  corporate  body  or  company  being  the  applicants  shall 
be  signed  by  their  manager,  secretary  or  solicitor.  It  shall  con- 
tain a  clear  and  concise  statement  of  the  facts,  the  grounds  of 
application,  the  section  of  the  Act  under  which  the  same  is  made, 
and  the  nature  of  the  order  applied  for,  or  the  relief  or  remedy 
to  which  the  applicant  claims  to  be  entitled.    It  shall  be  divided! 
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into  paragraphs,  each  of  which,  as  nearly  as  possible,  shall  be 
confined  to  a  distinct  portion  of  the  subject,  and  every  para- 
graph shall  be  numbered  consecutively.  It  shall  be  endorsed 
with  the  name  and  address  of  the  applicant,  or  if  there  be  a 
solicitor  acting  for  him  in  the  matter,  with  the  name  and  address 
of  such  solicitor.  The  application  shall  be  according  to  the 
forms  in  schedule  No.  1. 

The  application  so  written  and  signed  as  aforesaid,  shall  be 
left  with  or  mailed  to  the  Secretary  of  the  Board,  together  with 
a  copy  of  any  document,  or  copies  of  any  maps,  plans,  profiles, 
and  books  of  reference,  as  required  under  the  provisions  of  the 
Act,  (a)  referred  to  therein,  or  which  may  be  useful  in  explain- 
ing or  supporting  the  same.  The  Secretary  shall  number  such 
applications  according  to  the  order  in  which  they  are  received 
by  him,  and  make  a  list  thereof.  From  the  said  list  there  shall 
be  made  up  a  docket  of  cases  for  hearing  which,  as  well  as  their 
order  of  entry  on  the  docket,  shall  be  settled  by  the  Board. 
Said  docket  list  when  completed  to  be  put  upon  a  notice  board 
provided  for  that  purpose,  which  shall  be  open  for  inspection  at 
the  office  of  the  Secretary  during  office  hours. 

Answer. 

4.  Unless  the  Board  otherwise  directs,  the  respondent  or 
respondents  shall  mail  or  deliver  to  the  applicant,  or  his  solicitor, 
a  written  statement  containing  in  a  clear  and  concise  form  their 
answer  to  the  application,  and  shall  also  leave  or  mail  a  copy 
thereof  with  or  to  the  Secretary  of  the  Board  at  its  office,  to- 
gether with  any  documents  that  may  be  useful  in  explaining  or 
supporting  it.  The  answer  may  admit  the  whole  or  any  part  of 
the  facts  in  the  application.  It  shall  be  divided  into  paragraphs, 
which  shall  be  numbered  consecutively,  and  it  shall  be  signed 
by  the  person  making  the  same,  or  his  solicitor.  It  shall  be  en- 
dorsed with  the  name  and  address  of  the  respondents,  or  if  there 
be  a  solicitor  acting  for  them  in  the  matter,  with  the  name  and 
address  of  such  solicitor.  It  shall  be  according  to  the  form  in 
schedule  No.  2. 

(a)  The  time  limit  for  filing  and  delivery  of  answer  shall 
be  as  follows :  "Where  the  subject  matter  of  the  complaint  arises 
east  of  Port  Arthur,  Ont,  fifteen  days ;  between  Port  Arthur  and 
the  Western  boundary  of  the  Province  of  Saskatchewan,  twenty 
days;  and  "West  thereof,  thirty  days. 
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Reply. 

5.  Within  four  days  from  the  delivery  of  the  answer  to  the 
application,  the  applicant  shall  mail  or  deliver  a  reply  thereto 
to  the  respondents,  and  a  copy  thereof  to  the  Secretary  of  the 
Board,  and  may  object  to  the  said  answer  as  being  insufficient, 
stating  the  grounds  of  such  objection,  or  deny  the  facts  stated 
therein,  or  may  admit  the  whole  or  any  part  of  said  facts.  The 
reply  shall  be  signed  by  the  applicant  or  his  solicitor,  and  may  be 
according  to  form  No.  3  in  the  said  schedule. 

The  Board  may,  at  any  time,  require  the  whole  or  any  part 
of  the  application,  answer  or  reply,  to  be  verified  by  affidavit, 
upon  giving  a  notice  to  that  effect  to  the  party  from  whom  the 
affidavit  is  required ;  and  if  such  notice  be  not  complied  with,  the 
application,  answer  or  reply  may  be  set  aside,  or  such  part  of  it 
as  is  not  verified  according  to  the  notice  may  be  struck  out. 

Suspension  of  Proceedings. 

6.  The  Board  may  require  further  information,  or  particu- 
lars, or  documents  from  the  parties,  and  may  suspend  all  formal 
proceedings  until  satisfied  in  this  respect. 

If  the  Board,  at  any  stage  of  the  proceedings,  think  fit  to 
direct  inquiries  to  be  made  under  any  of  the  provisions  of  this 
Act,  it  shall  give  notice  thereof  to  the  parties  interested,  and 
may  stay  proceedings  or  any  part  of  the  proceedings  thereon 
accordingly. 

Notice. 

7.  In  all  proceedings  under  this  Act,  where  notice  is  re- 
quired, a  copy  or  copies  of  said  proceeding,  or  proceedings,  for 
the  purpose  of  service,  shall  be  endorsed  with  notice  to  the  parties 
in  the  forms  of  endorsement  set  forth  in  schedules  Nos.  1  and  2 ; 
and  in  default  of  appearance  the  Board  may  hear  and  determine 
the  application  ex  parte. 

Endorsements  shall  be  signed  in  accordance  with  the  provi- 
sions of  Section  41. 

The  Board  may  enlarge  or  abridge  the  periods  for  putting  in 
the  answer  or  reply,  and  for  hearing  the  application,  and  in 
that  case  the  period  shall  be  endorsed  in  the  notice  accordngly. 

Except  in  any  case  where  it  is  otherwise  provided,  ten  days' 
notice  of  any  application  to  the  Board,  or  of  any  hearing  by  the 
Board,  shall  be  sufficient ;  unless,  in  any  case,  the  Board  directs 
longer  notice.    The  Board  may,  in  any  case,  allow  notice  for  any 
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period  less  than  ten  days,  which  shall  be  sufficient  notice  as  if 
given  for  ten  days  or  longer.     (Section  43.) 

Notice  may  be  given  or  served  as  provided  by  Section  41  of 
the  Act. 

When  the  Board  is  authorized  to  hear  an  application  or  make 
an  order,  upon  notice  to  the  parties  interested,  it  may,  upon  the 
ground  of  urgency,  or  for  other  reason  appearing  to  the  Board 
to  be  sufficient,  notwithstanding  any  want  of  or  insufficiency  in 
such  notice,  make  the  like  order  or  decision  in  the  matter  as  if 
due  notice  had  been  given  to  all  parties ;  and  such  order  or  de- 
cision shall  be  as  valid  and  take  effect  in  all  respects  as  if  made 
on  due  notice ;  but  any  person  entitled  to  notice,  and  not  suffi- 
ciently notified  may,  at  any  time  within  ten  days  after  becoming 
aware  of  such  order  or  decision,  or  within  such  further  time  as 
the  Board  may  allow,  apply  to  the  Board  to  vary,  amend,  or 
rescind  such  order  or  decision ;  and  the  Board  shall  thereupon, 
on  such  notice  to  all  parties  interested  as  it  may  in  its  discretion 
think  desirable,  hear  such  application,  and  either  amend,  alter, 
or  rescind  such  order  or  decision,  or  dismiss  the  application,  as 
may  seem  to  it  .iust  and  right.     (Section  45.) 

(a)  Any  party  to  any  matter,  application,  or  complaint 
pending  before  the  Board  may  set  the  same  down  for  hearing  at 
the  next  monthly  sitting  of  the  Board,  upon  giving  at  least  ten 
days,  or  such  shorter  notice  as  the  Board  may  order,  to  all 
parties  interested. 

(6)  "When  contested  matters,  applications,  or  complaints  are 
ready  for  hearing,  and  are  not  at  once  set  down  by  any  party 
interested,  the  Secretary  shall  set  the  same  down  for  the  first  sit- 
tings commencing  after  expiration  of  ten  days,  (or  such  shorter 
notice  as  the  Board  may  order)  from  the  date  of  such  setting 
down. 

(c)  When  a  matter,  application,  or  complaint  is  set  down  for 
hearing  by  the  Secretary,  he  shall  give  ten  days'  notice  of  hear- 
ing (or  such  shorter  time  as  the  Board  may  order)  to  all  parties 
interested. 

Consent  Cases. 

8.  In  all  cases  the  parties  may,  by  consent  in  writing  with 
the  approval  of  the  Board,  dispense  with  the  form  of  proceedings 
herein  mentioned,  or  some  portion  thereof. 
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Power  to  Direct  and  Settle  Issues. 

9.  If  it  appears  to  the  Board  at  any  time  that  the  statements 
in  the  application,  or  answer,  or  reply  do  not  sufficiently  raise 
or  disclose  the  issues  of  fact  in  dispute  between  the  parties,  it 
may  direct  them  to  prepare  issues,  and  such  issues  shall,  if  the 
parties  differ,  be  settled  by  the  Board. 

Preliminary  Questions  op  Law. 

10.  If  it  appear  to  the  Board  at  any  time  that  there  is  a 
question  of  law  which  it  would  be  convenient  to  have  decided 
before  further  proceeding  with  the  case,  it  may  direct  such 
question  to  be  raised  for  its  information,  either  by  special  case 
or  in  such  other  manner  as  it  may  deem  expedient,  and  the 
Board  may,  pending  such  decision,  order  the  whole  or  any  por- 
tion of  the  proceeding  before  the  Board  in  such  matter,  to  be 
stayed. 

Preliminary  Meeting. 

11.  If  it  appear  to  the  Board  at  any  time  before  the  hearing 
of  the  application  that  it  would  be  advantageous  to  hold  a  pre- 
liminary meeting  for  the  purpose  of  fixing  or  altering  the  place 
of  hearing,  determining  the  mode  of  conducting  the  inquiry, 
the  admitting  of  certain  facts  or  the  proof  of  them  by  affidavit, 
or  for  any  other  purpose,  the  Board  may  hold  such  meeting  upon 
such  notice  to  the  parties  as  it  deems  sufficient,  and  may  there- 
upon make  such  orders  as  it  may  deem  expedient. 

Preliminary  Examination  with  the  Parties. 

12-  The  Board  may,  if  it  thinks  fit,  instead  of  holding  the 
preliminary  meeting,  provided  for  in  Rule  11,  communicate  with 
the  parties  direct,  and  may  require  answers  to  such  inquiries  as 
it  may  consider  necessary. 

Production  and  Inspection  op  Documents. 

13.  Either  party  shall  be  entitled,  at  any  time,  before  or  at 
the  hearing  of  the  case,  to  give  notice  in  writing  to  the  other 
party  in  whose  application,  or  answer,  or  reply  reference  was 
made  to  any  document,  to  produce  it  for  the  inspection  of  the 
party  giving  such  notice,  or  his  solicitor,  and  to  permit  him  to 
take  copies  thereof ;  and  any  party  not  complying  with  such 
notice  shall  not  afterwards  be  at  liberty  to  put  in  such  documents 
in  evidence  on  his  behalf  in  said  proceedings,  unless  he  satisfy  the 
Board  that  he  has  sufficient  cause  for  not  complying  with  such 
notice. 
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Notice  to  Produce. 

14.  Either  party  may  give  to  the  other  a  notice  in  writing 
to  produce  such  documents  as  relate  to  any  matter  in  difference 
(specifying  the  said  documents) ,  and  which  are  in  the  possession 
or  control  of  such  other  party ;  and  if  such  notice  be  not  com- 
plied with,  secondary  evidence  of  the  contents  of  the  said  docu- 
ments may  be  given  by  or  on  behalf  of  the  party  who  gave  such 
notice. 

15.  Either  party  may  give  to  the  other  party  a  notice  in 
writing  to  admit  any  documents,  saving  all  just  exceptions,  and 
in  case  of  neglect  to  admit,  after  such  notice,  the  cost  of  proving 
such  documents  shall  be  paid  by  the  party  so  neglecting  or  refus- 
ing, whatever  the  result  of  the  application  may  be ;  unless,  on  the 
hearing,  the  Board  certifies  that  the  refusal  to  admit  was  reason- 
able; and  no  costs  of  proving  any  document  shall  be  allowed, 
unless  such  notice  be  given,  except  where  the  omission  to  give  the 
notice  is,  in  the  opinion  of  the  Board,  a  saving  of  expense. 

"Witnesses. 

16.  The  attendance  and  examination  of  witnesses,  the  pro- 
duction and  inspection  of  documents,  shall  be  enforced  in  the 
same  manner  as  is  now  enforced  in  a  Superior  Court  of  Law; 
and  the  proceedings  for  that  purpose  shall  be  in  the  same  form, 
mutatis  mutandis,  and  they  shall  be  sealed  by  the  Secretary  of 
the  Board  with  the  seal  and  may  be  served  in  any  part  of  Can- 
ada.   (Section  26.) 

Witnesses  shall  be  entitled,  in  the  discretion  of  the  Board,  to 
be  paid  the  fees  and  allowances  prescribed  by  schedule  No.  4, 
annexed  hereto. 

The  Hearing. 

17.  The  witnesses  at  the  hearing  shall  be  examined  viva  voce ; 
but  the  Board  may,  at  any  time,  for  sufficient  reason,  order  that 
any  particular  facts  may  be  proved  by  affidavit,  or  that  the  affi- 
davits of  any  witnesses  may  be  read  at  the  hearing  on  such  con- 
ditions as  it  may  think  reasonable ;  or  that  any  witnesses  whose 
attendance  ought,  for  some  sufficient  reason,  to  be  dispensed 
with,  be  examined  before  a  Commissioner  appointed  by  it  for 
that  purpose,  who  shall  have  authority  to  administer  oaths,  and 
before  whom  all  parties  shall  attend.  The  evidence  taken  before 
such  Commissioner  shall  be  confined  to  the  subject-matter  in 
question,  and  any  objection  to  the  admission  of  such  evidence 
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shall  be  noted  by  the  Commissioner  and  dealt  with  by  the  Board 
at  the  hearing.  Such  notice  of  the  time  and  place  of  examina- 
tion as  is  prescribed  in  the  order  shall  be  given  to  the  adverse 
party.  All  examinations  taken  in  pursuance  of  any  of  the  pro- 
visions of  this  Act,  or  of  these  rules,  shall  be  returned  to  the 
Court ;  and  the  depositions  certified  under  the  hands  of  the  per- 
son or  persons  taking  the  same  may,  without  further  proof,  be 
used  in  evidence,  saving  all  just  exceptions.  The  Board  may 
require  further  evidence  to  be  given  either  viva  voce  or  by  de- 
position, taken  before  a  Commissioner  or  other  person  appointed 
by  it  for  that  purpose. 

The  Board  may,  in  any  case  when  deemed  advisable,  require 
written  briefs  to  be  submitted  by  the  parties. 

The  hearing  of  the  case,  when  once  commenced,  shall  pro- 
ceed, so  far  as  in  the  judgment  of  the  Board  may  be  practicable, 
from  day  to  day. 

Judgment  of  the  Board. 

18.  After  hearing  the  case  the  Board  may  dismiss  the  appli- 
cation, or  make  an  order  thereon  in  favour  of  the  respondents, 
or  reserve  its  decision,  or  (subject  to  the  right  of  appeal  in  the 
Act  mentioned)  make  such  other  order  on  the  application  as 
may  be  warranted  by  the  evidence  and  may  seem  to  it  just. 

The  Board  may  give  verbally  or  in  writing  the  reasons  for 
its  decisions.  A  copy  of  the  order  made  thereon  shall  be  mailed 
or  delivered  to  the  respective  parties.  It  shall  not  be  necessary 
to  hold  a  court  merely  for  the  purpose  of  giving  decisions. 

Any  decision  or  order  made  by  the  Board  under  this  Act 
may  be  made  an  order  of  the  Exchequer  Court,  or  a  rule,  order, 
or  decree  of  any  Superior  Court  of  any  Province  of  Canada, 
and  shall  be  enforced  in  like  manner  as  any  rule,  order,  or  decree 
of  such  court.  To  make  such  decision  or  order  a  rule,  order  or 
decree  of  such  court,  the  usual  practice  and  procedure  of  the 
court  in  such  matters  may  be  followed,  or  in  lieu  thereof  the 
form  prescribed  in  subsection  2,  section  46,  of  the  Act. 

The  Board  shall  with  respect  to  all  matters  necessary  or 
proper  for  the  due  exercise  of  its  jurisdiction  under  this  Act,  or 
otherwise  for  carrying  this  Act  into  effect,  have  all  such  powers, 
rights  and  privileges  as  are  vested  in  a  Superior  Court.  (Sec- 
tion 26.) 

Alteration  or  Rescinding  of  Orders. 

19.  Any  application  to  the  Board  to  review,  rescind,  or  vary 
any  decision  or  order  made  by  it  shall  be  made  within  thirty 
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thirty  days  after  the  said  decision  or  order  shall  have  been  com- 
municated to  the  parties,  unless  the  Board  think  fit  to  enlarge 
the  time  for  making  such  application,  or  otherwise  orders. 

Appeal. 

20.  If  either  party  desire  to  appeal  to  the  Supreme  Court  of 
Canada  from  the  decision  or  order  of  the  Board  upon  any  ques- 
tion which,  in  the  opinion  of  the  Board,  is  a  question  of  law,  he 
shall  give  notice  (c)  thereof  to  the  other  party  and  to  the  Secre- 
tary, within  fourteen  days  from  the  time  when  the  decision  or 
order  appealed  from  was  made,  unless  the  Board  allows  further 
time,  and  shall  in  such  notice  state  the  grounds  of  the  appeal. 
The  granting  of  such  leave  shall  be  in  the  discretion  of  the 
Board. 

For  procedure  upon  such  leave  being  obtained  see  section  56, 
subsection  4  et  seq.  of  the  Act. 

An  appeal  shall  lie  from  the  Board  to  the  Supreme  Court  of 
Canada  upon  a  question  of  jurisdiction;  but  such  appeal  shall 
not  lie  unless  the  same  is  allowed  by  a  judge  of  the  said  Court 
upon  application  and  hearing  the  parties  and  the  Board. 

The  costs  of  such  application  shall  be  in  the  discretion  of  the 
judge. 

Interim  Ex  Paste  Orders. 

21.  "Whenever  the  special  circumstances  of  any  case  seem  to 
so  require,  the  Board  may  make  Interim  ex  parte  Order  requir- 
ing or  forbidding  anything  to  be  done  which  the  Board  would 
be  empowered  upon  an  application,  notice  and  hearing  to  author- 
ize, require  or  forbid.  No  such  Interim  Order  shall,  however, 
be  made  for  a  longer  time  than  the  Board  may  deem  necessary 
to  enable  the  matter  to  be  heard  and  determined.     (Section  49.) 

Affidavits. 

22.  Affidavits  of  service  according  to  the  Form  No.  6  shall 
forthwith,  after  service,  be  filed  with  the  Board  in  respect  of  all 
documents  or  notices  required  to  be  served  under  these  rules; 
except  when  notice  is  "given  or  served  by  the  Secretary  of  the 
Board,  in  which  case  no  affidavit  of  service  shall  be  necessary. 

All  persons  authorized  to  administer  oaths  to  be  used  in  any 
of  the  Superior  Courts  of  any  Province,  may  take  affidavits  to 
be  used  on  any  application  to  the  Board. 

43— R.L.' 
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Affidavits  used  before  the  Board,  or  in  any  proceeding  under 
this  Act,  shall  be  filed  with  the  Secretary  of  the  Board  at  its 
office. 

Where  affidavits  are  made  as  to  belief,  the  grounds  upon 
which  the  same  are  based  must  be  set  forth. 

(c)  For  form  of  notice  see  Form  No.  5  in  the  Schedule  here- 
to. 

Computation  of  Time. 

23.  In  all  cases  in  which  any  particular  number  of  days,  not 
expressed  to  be  clear  days,  is  prescribed  by  this  Act,  or  by  these 
rules,  the  same  shall  be  reckoned  exclusively  of  the  first  day  and 
inclusively  of  the  last  day,  unless  the  last  day  shall  happen  to 
fall  on  a  Sunday,  Christmas  Day,  or  Good  Friday,  or  a  day 
appointed  for  a  public  fast  or  thanksgiving  in  the  Dominion  or 
any  of  the  Provinces,  in  which  case  the  time  shall  be  reckoned 
exclusively  of  that  day  also. 

Adjournment. 

24.  The  Board  may,  from  time  to  time,  adjourn  any  proceed- 
ings before  it. 

Amendment. 

25.  The  Board  may  at  any  time  allow  any  of  the  proceedings 
to  be  amended,  or  may  order  to  be  amended  or  struck  out  any 
matters  which,  in  the  opinion  of  the  Board,  may  tend  to  preju- 
dice, embarrass,  or  delay  a  fair  hearing  of  the  case  upon  its 
merits ;  and  all  such  amendments  shall  be  made  as  may,  in  the 
opinion  of  the  Board,  be  necessary  for  the  purpose  of  hearing 
and  determining  the  real  question  in  issue  between  the  parties. 

Formal  Objections. 

26.  No  proceedings  under  this  Act  shall  be  defeated  or 
affected  by  any  technical  objections  or  any  objections  based 
upon  defects  in  form  merely. 

Practice  op  Exchequer  Court  When  Applicable. 

27.  In  any  case  not  expressly  provided  for  by  this  Act,  or 
these  rules,  the  general  principles  of  practice  in  the  Exchequer 
Court  may  be  adopted  and  applied,  at  the  discretion  of  the 
Board,  to  proceedings  before  it. 
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Costs. 

28.  The  costs  of  and  incidental  to  any  proceedings  before  the 
Board  shall  be  in  the  discretion  of  the  Board,  and  may  be  fixed 
in  any  case  at  a  sum  certain,  or  may  be  taxed.  The  Board  may 
order  by  whom  and  to  whom  the  same  are  to  be  paid,  and  by 
whom  the  same  are  to  be  taxed  and  allowed. 
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SCHEDULE  No.  1. 

(Forms  of  Application.) 

The  Board  of  Railway  Commissioners  for  Canada. 

Application  No.  (This  No.  is  to  be  filled  in  by 

the  Secretary  on  receipt.) 

A.  B.  of  C.  D.  hereby  applies  to  the  Board  for  an  order 
under  sections  252-253  of  The  Railway  Act,  directing  the 

Railway  Company  to  provide  and  construct  a  suit- 
able farm  crossing  where  the  Company's  railway  intersects  his 
farm  in  Lot  Con.  Tp.  County  of 

Ontario,  and  states — 

1.  That  he  is  the  owner  of  the  land,  &c. 

2.  That  by  reason  of  the  construction  of  the  said  railway  he 
is  deprived,  &c. 

3.  That  it  is  necessary  for  the  proper  enjoyment  of  his  said 
land,  &c. 

Dated  this  day  of  ,  A.D.  19     . 

(Signed  A.B.) 
Endorsements. 

The  within  application  is  made  by  A.  B.  of 

(state  address  and  occupation)  or  by  C.  D. 
of  ,  his  solicitor. 

Take  notice  that  the  within  named  Railway  Company  is  re- 
quired to  file  with  the  Board  of  Railway  Commissioners  within 
ten  days  from  the  service  hereof,  its  answer  to  the  within  appli- 
cation. 

Form  of  Application. 

(Where  no  Notice  Required.) 
The  Board  of  Railway  Commissioners  for  Canada. 

Application  No. 
The  Railway  Company  hereby  applies  to  the 

Board  for  an  Order  under  section  167  of  The  Railway  Act,  sanc- 
tioning the  plans,  profiles  and  books  of  reference  submitted  in 
triplicate  herewith,  showing  a  proposed  deviation  of  its  line  of 
railway  as  already  constructed  between  and  , 

mileage  to 

Dated  this  day  of  ,  A.D.  19    . 

(Signed  A.  B.) 
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SCHEDULE  No.  2. 

(Form  of  Answer.) 

The  Boabd  op  Railway  Commissioners  for  Canada. 

In  the  matter  of  Application,  No.  of 

A.B.  for  an  order  under  sections   252-253   of  The  Railway 
Act,  directing  Railway  Company  to 

provide  a  farm  crossing. 
The  said  Company  in  answer  to  the  said  application  states : — 

1.  That  the  said  A.B.  is  not  the  owner  but  merely,  &c. 

2.  That  upon  the  acquisition  of  the  right  of  way  of  the  said 
Railway,  A.  B.  was  duly  paid  for  and  released,  &e. 

3.  That  the  said  A.  B.  has  other  safe  and  convenient  means, 
&c. 

4.  That,  &c. 
Dated,  &c. 

Endorsements. 

The  within  answer  is  made  by  A.  B.  of 

(state  address  and  occupation)  or  by  C.  D. 
of  ,  his  solicitor. 

Take  notice  that  the  within  named  Applicant  is  required  to 
file  with  the  Board  of  Railway  Commissioners  within  four  days 
from  the  service  hereof,  his  reply  to  the  within  answer. 
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(Reply.) 

The  Board  of  Railway  Commissioners  for  Canada. 

In  the  matter  of  the  application  of  A.  B.  against  the  Company. 

The  said  A.  B.,  in  reply  to  the  answer  of  the  said  Company 
states  that ; — 

1. 

2.  And  the  said  A.  B.  admits  that 

Dated  this  day  of  ,  A.D.  19     . 

Signed  (Q.) 
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SCHEDULE  No.  4. 

(Fees  and  Allowances  to  Witnesses.) 

The  Board  of  Eailway  Commissioners  for  Canada. 

To  witnesses  residing  within  three  miles  of  the  Court- 
room, per  diem  (not  including  ferry  and  meals) $1  00 

Barristers,  attorneys,  and  physicians,  when  called  upon  to 
give  evidence  in  consequence  of  any  professional  ser- 
vices rendered  by  them,  or  to  give  professional  opin- 
ion, per  diem  5  00 

Engineers,  surveyors  and  architects,  when  called  upon  to 
give  evidence  of  any  professional  services  rendered  by 
them,  and  to  give  evidence  depending  upon  their  skill 

and  judgment,  per  diem 5  00 

If  the  witnesses  attend  in  one  case  only,  they  will  be  entitled 

to  the  full  allowance.    If  they  attend  in  more  than  one  case,  they 

will  be  entitled  to  a  proportionate  part  in  each  case  only. 

When  witnesses  travel  over  three  miles  they  shall  be  allowed 

expenses  according  to  the  sum  reasonably  and  actually  paid, 

which  in  no  case  shall  exceed  twenty  cents  per  mile  one  way. 


SCHEDULE  No.  5. 

(Notice  of  Appeal.) 

The  Boaed  of  Railway  Commissioners  for  Canada. 

In  the  matter  of  the  application  No.  ,  of  A  B., 

for  an  order  under  sections   252-253   of  the  Railway  Act, 
authorizing  the  Railway,  &c,  &c. 

To  the  Board  of  Railway  Commissioners, 

and 
To 

The  above  named  Applicant  (or  Respondent,  as  the  case  may 
be). 

Take  notice  that  the      ,  Company  will  apply  to 

the  Board  on  the  day  of  ,  (not  exceed- 

ing 14  days  from  the  date  thereof),  for  leave  to  appeal  to  the 
Supreme  Court  of  Canada  from  the  Order  of  the  Board,  dated 
the  day  of  ,  in  the  matter  of  the  above  appli- 
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cation  authorizing  the  expropriation  of  certain  lands  referred  to 
in  said  Order,  and  directing  that  compensation  or  damages  to  be 
awa'rded  to  the  owners  of  said  lands,  or  persons  interested  there- 
in, shall  be  ascertained  as  and  from  the  date  of  the  application 
(or  such  other  time  as  may  be  named  in  this  Order). 

The  grounds  of  appeal  are  that  as  a  matter  of  law,  the  award- 
ing of  such  compensation  or  damages  should  be  ascertained  and 
determined  from  the  date  of  the  deposit  of  plan,  profile,  &c,  as 
provided  under  section  192  of  the  Act,  and  not  from  the  time 
stated  in  the  Order. 

Dated  this  day  of 

Signed, 

Solicitor,  &c. 
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(Form  of  Affidavit  of  Service.) 

The  Board  of  Railway  Commissioners  for  Canada. 

In  the  matter  of  the  application  No.  ,  of  A.  B.,  for 

an  Order  under  section  252-253  of  The  Railway  Act,  direct- 
ing Railway  Company  to  provide  a  farm 
crossing. 
I,                           ,  of  the  City  of  Ottawa,  &c,  make  oath  and 

say: — 

1.  That  I  am  a  member,  &e. 

2.  That  I  did  on  ,  19  ,  serve  the  (CP.)  Railway 
Company  above  named,  with  a  true  copy  of  the  (application)  of 
the  said  (A.B.)  in  this  matter  by  delivering  the  same  to  (CD.), 
the  (Secretary)  of  the  said  Company,  (or  to  E.P.,  the  Ass't  to 
the  Gen.  Mgr.)  of  the  Company,  being  an  adult  person  in  the 
employ  of  the  Company,  at  the  head  office  of  the  Company  in 
(Montreal),  see  section  41  (a),  which  said  copy  was  endorsed 
with  the  following  notice,  viz. : — 

(Copy  exactly.) 
Sworn,  &c. 
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REQUIREMENTS   ON  APPLICATION  HAVING  REPFR 
ENCE  TO  PLANS.  a****- 

No-  1- — General  Location  of  Railway. — Section  157. 

Send  to  Secretary  of  the  Department  of  Railways  and  Canals- 
3  copies  of  map  showing  the  general  location  of  the  proposed 
line  of  railway,  the  termini  and  the  principal  towns  and 
places  through  which  the  railway  is  to  pass,  giving  the  names 
thereof,  the  railways,  navigable  streams  and  tide-water,  if 
any,  to  be  crossed  by  the  railway,  and  such  as  may  be  with- 
in a  radius  of  thirty  miles  of  the  proposed  railway,  and  gen- 
erally the  physical  features  of  the  country  through  which 
the  railway  is  to  be  constructed. 

1st  copy  to  be  examined  and  approved  by  the  Minister  and  filed 
in  the  Department  of  Railways  and  Canals. 

2nd  copy  to  be  approved  by  Minister  for  filing  by  the  Minister 
with  the  Board. 

3rd  copy  to  be  approved  by  Minister  for  the  Company. 
Scale  of  Map— not  less  than  6  miles  to  the  inch. 

N0-  2. — Plan,  Profile,  &c,  of  Located  Line.— Section  159. 

Upon  approved  general  location  map  being  filed  by  the  Minister 
with  the  Board,  send  to  the  Secretary  of  the  Board  three  sets 
of  plans,  prepared  exactly  in  accordance  with  the  'general 
notes'*  as  follows; — 

{1  plan  1_  ,.  ,    ,       . 

1  profile  I  For  sanction  and  deposit 

1  book  of  reference.  J  with  the  Board- 

{To  be  certified  as  copy  of  original  and 
returned  to  the  Company  for  regis- 
tration. 

3rd  set— Same  as  1st.   (  To  be  certified  as  copy  of  original  and 
I.         returned  to  Company. 

Scale— Plans — 400  feet  to  the  inch. 

Profile   f  Horizontal,  400  feet, 
ir-ronies.  |  yertical>  2Q  feej. 

(N.B. — In  prairie  country,  scale  may  be  1,000  feet  to  the  inch.) 
*  General  Notes,  see  pages  17  and  18. 
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No.  3.— To  AiiTER  Location  of  Curves  or  Grades  op  Line  Pre- 
viously Sanctioned  or  Completed. — Section  167. 

Send  to  the  Secretary  of  the  Board  three  sets  of  plans,  profiles 
and  books  of  reference  as  required  in  No.  2. 

(N.B. — The  plans  and  profiles  so  submitted  will  be  required  to 
show  the  original  location,  grades  and  curves  and  railway 
highway  and  farm  crossings,  and  the  changes  desired  or 
necessitated  in  any  of  these,  giving  reason  for  same.  Upon 
completion  of  the  work  application  must  be  made  to  the 
Board  for  leave  to  operate. 

Scale — Same  as  No.  2. 

No.  ±. — Plans  op  Completed  Bailwat. — Section  164. 

Send  to  the  Secretary  of  the  Board   within   six  months   after 
completion  three  sets  of  plans  and  profiles  of  the  completed 
road. 
1st  set  to  be  filed  with  the  Board. 
2nd  set  to  be  certified  as  copy  of  plan  filed  and  returned  to  the 

Company. 
3rd  set  to  be  certified  as  copy  of  plan  filed.    To  be  returned  to 
the  Company  for  registration  purposes. 
Scale — Same  as  No.  2. 

No.  5. — To  take  Additional  Lands  for  Stations,  Snow  Pro- 
tection Etc. — Section  178. 

Send  to  the  Secretary  of  the  Board  three  sets  of  plans  and  docu- 
ments as  follows: — 

(1  application    sworn  to  by  ' 
officers  required  to  sign      mi  •     j         i 

j         ,.,?      i  o  lo    be    examined    and 

and  certify  plans.      See  I       certified      d  d        j 

General  Notes.  ,     -,,   t.      j  r 

,     ,        ,         ~,  ed  with  Board. 

1  plan,  1  profile.  i 

1  book  of  reference.  j 

2n(j     ± q  It/  ^or  certificate  and  return  for  registra- 

'  \         tion,  with  duplicate  authority. 

o„j  „  j.     o  i  ^     (  For  certificate  and  return  to  Company, 

<ird  set — Same  as  1st.    {  .,,  »      ,,      •,  r     J 

y         with  copy  ot  authority. 

Scale — Same  as  No.  2. 
N.B. — Ten  days'  notice    of  application  must  be  given  by  the 
applicant  Company  to  the  owner  or  possessor  of  the  proper- 
ty, and  copies  of  such  notice  with  affidavits  of  service  there- 
of must  be  furnished  to  the  Board  on  the  application. 


682  CANADIAN   RAILWAY  ACT. 

No.  6.— Branch  Lines,  not  exceeding  six  miles — Sections  221- 

225. 

Where  a  branch  line  runs  directly  from  the  right  of  way  of  the 
railway  Company  onto  the  property  of  any  person  requiring 
such  a  line,  the  four  weeks'  public  notice  of  application  to  the 
Board  may  be  dispensed  with.  The  Company  must,  however, 
furnish  the  consent  of  the  owner  of  the  land  to  the  construc- 
tion of  the  branch  line,  (a)  1  plan,  profile  and  book  of 
reference  same  as  No.  2  to  be  deposited  in  Registry  Office. 

Upon  such  registration  four  weeks'  public  notice  of  application 
to  the  Board  to  be  given. 

Where  such  a  branch  crosses  a  highway  consent  of  municipality 
must  be  furnished  with  application,  or  evidence  of  service  of 
ten  days'  notice  to  the  municipality  with  copies  of  application 
and  plans  accompanying  same. 

Send  to  the  Secretary  of  the  Board  an  application  with  copies  of 
the  plan,  profile  and  book  of  reference  certified  by  the  Regis- 
trar as  a  duplicate  of  those  so  deposited  in  the  Registry 
Office. 

After  the  Board  has  approved  of  the  plan,  &c,  a  certified  copy 
of  the  Order  authorizing  the  construction  of  the  Branch  lines 
to  be  registered  together  with  any  papers  and  plans  showing 
changes  directed  by  the  Board. 

A  map  showing  the  adjacent  country,  neighbouring  lines,  &c, 
must  be  sent  to  the  Secretary  of  the  Board  with  the  applica- 
tion. 

Proof  of  registration,  and  of  public  notice  except  as  above  men- 
tioned, having  been  duly  given  will  be  required  upon  the 
application. 

Scale — Same  as  No.  2. 

No.  7. — Railway  Crossings  or  Junctions. — Section  227. 

Send  to  the  Secretary  of  the  Board  with  an  application  three 
sets  of  plan  and  profile  of  both  roads  on  either  side  of  the 
proposed  crossing  for  a  distance  of  one  mile  in  each  direc- 
tion. 

Scale — Plan — 400  feet  to  the  inch, 
p    fi,    /  400  feet  to  inch  horizontal. 
'I     20  feet  to  inch  vertical. 

1st  set  for  approval  by  and  filing  with  the  Board. 
2nd  and  3rd  sets  to  be  certified  and  furnished  to  the  respective- 
companies  concerned,  with  certified  copy  of  order. 
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The  applicant  Company  must  give  ten  days'  notice  of  applica- 
tion to  the  company  whose  lines  are  to  be  crossed  or  joined, 
and  shall  serve  with  such  notice  a  copy  of  all  plans  and  pro- 
files and  a  copy  of  the  application.  Upon  completion  of  work 
application  must  be  made  to  the  Board  for  leave  to  operate. 

No.  8. — Highway  Crossing — Sections  235  to  243. 

Send  to  the  Secretary  of  the  Board  with  an  application  three 
sets  of  plans  and  profiles  of  the  crossings. 
Scale — Plan — 400  feet  to  inch. 

Profile  /  *^  ^ee*  *°  an  ^nck  horizontal. 
"  \    20  feet  to  an  inch  vertical. 

Profile  of  highway.  (  ™°  J66*  *°  an  !n(*  norizontal- 
&        ^    I    20  teet  to  an  inch  vertical. 

1st  set  for  approval  by  and  filing  with  the  Board. 

2nd  and  3rd  sets  to  be  furnished  to  the  respective  parties  con- 
cerned, with  a  certified  copy  of  the  Order  approving  the 
same. 

The  plan  and  profile  shall  show  at  least  one-half  a  mile  of  the 
Railway  each  way  and  300  feet  of  the  Highway  on  each  side 
of  the  crossing. 

Plan  must  show  intervening  obstructions  to  the  view  from  any 
point  on  the  Highway  within  100  feet  of  the  crossing  to  any 
point  on  the  railway  within  one-half  mile  of  the  said  crossing. 

If  the  Company  prefers,  the  above  information  may  be  shown 
on  the  location  plan,  and  this  plan  may  be  used  in  connection 
with  its  application  for  approval  of  the  highway  crossing. 

The  applicant  must  give  ten  days '  notice  of  the  application  and 
copies  of  plan  to  the  municipality  in  which  the  proposed 
crossing  lies,  and  furnish  Board  with  proof  of  service. 

1.  That,  unless  otherwise  ordered  by  the  Board,  the  width  of 
approaches  to  rural  railway  crossings  over  highways  be 
twenty  feet  road  surface  on  concession  and  main  roads  and 
sixteen  feet  on  side  and  bush  roads. 

2.  That  a  strong,  substantial  fence,  or  railing,  four  feet  six 
inches  high,  with  a  good  post-cap  (four  inches  by  four 
inches),  a  middle  piece  of  timber  (1%  inches  by  6  inches), 
and  a  ten-inch  board  firmly  nailed  to  the  bottom  of  the  posts 
to  prevent  snow  from  blowing  off  the  elevated  roadway,  be 
constructed  on  each  side  of  every  approach  to  a  rural  railway 
crossing  where  the  height  is  six  feet  or  more  above  the  level 
of  the  adjacent  ground,  leaving  always  a  clear  road-surface 
twenty  feet  wide. 
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3  That  the  width  of  approaches  to  rural  railway  crossings  made 
in  cuttings  be  not  less  than  twenty  feet  clear  from  bank  to 
bank. 

i.  That,  unless  otherwise  ordered  by  the  Board,  the  planking, 
or  paving  blocks,  or  broken  stone  topped  with  crushed  rock, 
screenings,  on  rural  railway  crossings  over  highways  (be- 
tween the  rails  and  for  a  width  of  at  least  eight  inches  on  the 
outer  sides  thereof)  be  twenty  feet  long  on  concession  and 
main  roads  and  sixteen  feet  on  side  and  bush  roads. 

No.  9. — Crossings   with   Telegraph,   Telephone,   or  Power 
"Wires. — Section  246. 

Send  to  the  Secretary  of  the  Board,  with  the  application,  a  plan 
and  profile  in  triplicate.  The  plan  must  show  the  location 
of  the  track  or  tracks  to  be  crossed,  the  location  of  poles  and 
their  perpendicular  distance  from  the  track.  The  profile 
must  show  the  height  of  poles,  distance  between  the  wires  and 
the  rails,  and  between  the  different  lines  of  wire. 

In  the  case  of  crossings  with  Power  wires,  the  details  of  construc- 
tion and  the  method  of  protection  must  be  shown. 

A  copy  of  the  plan  and  profile  must  be  sent  to  the  Eailway  Com- 
pany with  notice  of  application. 

In  the  case  of  power  crossings,  application  to  operate  must  be 
made  to  the  Board  upon  completion  of  the  work. 

No.  10. — Crossings  with  pipes   for  Drains,   Water  Supply, 
Gas,  &c. — Section  250. 

Send  to  the  Secretary  of  the  Board,  with  the  application,  a  plan 
and  profile  in  triplicate.  The  plan  must  show  the  track  or 
tracks  proposed  to  be  crossed.  The  profile  must  show  the 
distance  between  the  pipe  and  the  base  of  rail,  the  size  of  the 
pipe,  and  the  material  of  which  it  is  constructed.  A  copy  of 
the  plan  and  profile  must  be  sent  to  the  Eailway  Company 
with  notice  of  application. 

No.    11. — Crossings    and    Works    upon   Navigable  Waters, 
Beaches,  &c. — Section  233. 

Upon  site  and  general  plans  being  submitted  to  Department  of 
Public  Works  and  being  approved  by  the  Governor  in  Coun- 
cil, send  to  the  Secretary  of  the  Board : — Certified  copy  of 
Order  in  Council  with  the  plans  and  description  approved 
thereby  and  so  certified — one  application  and  two  sets  of  de- 
tail plans,  profiles,  drawings  and  specifications. 
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The  plans  must  show  details  of  construction  of  piers  and  their 

foundations,  also  details  of  superstructure,  if  standard  plan 

of  the  same  has  not  already  been  approved. 
The  profile  must  show  the  cross-section  of  the  river  or  stream  at 

the  place  of  crossing  and  high  and  low  water  marks. 
The  name  of  the  river  or  stream,  and  the  mileage  of  the  bridge 

should  be  given. 
Upon  completion  of  the  work  application  must  be  made  to  the 
Board  for  leave  to  operate. 

No.  12. — Bridges,  Tunnels,  Viaducts,  Trestles,  &c,  over  18 
ft.  span. — Section  257. 

(a)  Must  be  built  in  accordance  with  standard  specifications 
and  plans,  approved  of  by  the  Board. 

(6)  Or  detail  plans,  profiles,  drawings,  and  specifications 
which  may  be  blue,  white  or  photographic  prints,  must  be 
sent  to  the  Secretary  of  the  Board  for  approval,  &c,  as  in 
No.  11.. 
Upon  completion  of  the  work  application  must  be  made  to  the 
Board  for  leave  to  operate. 

No.  13. — Station  Grounds  and   Station  Buildings. — Section 

258. 

Send  to  the  Secretary  of  the  Board : — 

2  sets  of  plans  showing  the  location,  and  details  of  structures, 

and  yard  tracks. 
1st  set  for  filing  with  the  Board. 

2nd  set  to  be  certified  and  returned  to  Company  with  certified 
copy  of  order  of  approval. 

Note. — If  approved  plans,  showing  location,  &c,  of  a  station, 
are  on  file  with  the  Board,  and  such  station  were  burned,  a  letter 
from  the  Company  that  it  intended  to  erect  another  station  of 
the  same  plan  and  location,  would  call  from  the  Board  an  ap- 
proval and  waiver  of  filing  new  plans,  unless  the  local  conditions 
had  so  changed  since  the  original  station  was  erected,  that  public 
convenience  called  for  enlarged  facilities  or  change  of  location. 
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General  Notes. 

Plans  (for  Nos.  2  to  6)  must  show  the  right  of  way,  with  lengths 
of  sections  in  miles,  the  names  of  the  terminal  points,  the 
station  grounds,  the  property  lines,  owners'  names,  the  areas 
and  length   and  width    of  land  proposed   to  be  taken,  in 
figures  (every  change  of  width  being  given)  the  curves  and 
the  bearings,  also  all  open  drains,  watercourses,  highways, 
and  railways  proposed  to  be  crossed  or  affected. 
Should  the  Company  at  any  place  require  right  of  way  more 
than  100  feet  in  breadth  for  the  accommodation  of  slope  and 
side  ditches,  it  will  be  necessary  to  place  on  the  plan  cross-sec- 
tions of  the  right  of  way,  taken  one  hundred  feet  apart  and  ex- 
tending to  the  limits  of  the  right  of  way  proposed  to  be  taken. 
Profiles  shall  show  the  grades,  curves,  highway  and  railway 
crossings,  open  drains  and  watercourses,  and  may  be  endorsed 
on  the  plan  itself. 

Books  of  reference  shall  describe  the  portion  of  land  pro- 
posed to  be  taken  in  each  lot  to  be  traversed,  giving  numbers  of 
the  lots,  and  the  area,  length  and  width  of  the  portion  thereof 
proposed  to, be  taken  and  names  of  owners  and  occupiers  so  far 
as  they  can  be  ascertained. 

All  plans,  profiles  and  books  of  reference  must  be  dated  and 
must  be  certified  and  signed  by  the  President  or  Vice-President 
or  General  Manager,  and  also  by  the  Engineer  of  the  Company. 
The  plan  and  profile  to  be  retained  by  the  Board  must  be  on 
tracing  linen,  the  copies  to  be  returned  may  be  either  white, 
blue,  or  photographic  prints. 

All  profiles  shall  be  based,  where  possible,  upon  sea  level 
datum. 

All  books  of  reference  must  be- made  on  good  thick  paper 
and  in  the  form  of  a  book  with  a  suitable  paper  cover.  The 
size  of  such  books  when  closed  shall  be  as  near  as  possible  to 
7%  inches  by  7  inches,  or  book  of  reference  may  be  endorsed 
on  the  plan. 


BOOK   OF   REFERENCE. 
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INTERLOCKING  SYSTEM. 

Rules  governing  the  use  of  Interlocking  and  Derailing  Sig- 
nals and  speed  of  trains  where  one  railway  crosses  another  at 
rail  level,  or  where  a  railway  crosses  a  drawbridge. 

1.  The  normal  position  of  all  signals  must  indicate  danger. 

2.  "When  the  distant'  semaphore  indicates  caution,  the  train 
passing  must  be  under  full  control  and  prepared  to  come  to  a 
full  stop  before  reaching  the  home  signal. 

3.  When  the  home  signal  indicates  danger,  it  must  not  be 
passed. 

4.  When  clear  signals  are  shown  where  one  railway  crosses 
another  at  rail  level,  the  speed  of  passenger  trains  must  be  re- 
duced to  thirty -five  miles  an  hour  and  freight  trains  to  twenty 
miles  an  hour,  until  the  entire  train  has  passed  the  crossing. 

5.  When  clear  signals  are  shown  where  a  railway  crosses  a 
drawbridge,  the  speed  of  passenger  trains  must  be  reduced  to 
twenty-five  miles  an  hour  and  the  speed  of  freight  trains  to 
fifteen  miles  an  hour,  until  the  entire  train  has  passed  the  draw- 
bridge. 

General  Requirements  Applicable  to  Steam  Railways  for  Inter- 
locking, Derailing  and  Signal  System  at  Crossings  at  Rail 
Level,  at  Juctions  and  at  Drawbridges. 

The  plan  and  construction  of  interlocking  signalling,  and 
derailing  system  to  be  used  at  rail  level  crossings,  junctions  and 
drawbridges,  shall  conform  to  the  following  rules: — 

1.  Derails  shall  be  placed  not  less  than  five  hundred  (500) 
feet  from  the  crossing  point,  junction  point  or  from  the  ends  of 
the  drawbridge  unless  otherwise  ordered.  On  single  track  rail- 
ways derail  points,  when  practicable,  should  be  on  inside  of 
curve,  and  on  double  track  railways  the  derail  points  should  be 
in  outside  rail  on  both  tracks.  On  the  latter  back-up  derails 
will  be  required. 

2.  Home  signals  shall  be  placed  fifty-five  (55)  feet  in  ad- 
vance of  derail  point,  and  the  distance  between  home  and  distant 
signals  shall  not  be  less  than  twelve  hundred  (1,200)  feet,  unless 
otherwise  ordered.  Signal  post  shall  be  placed  over  or  on  the 
engineman's  side  of  the  track,  unless  otherwise  ordered. 

3.  Guard  rails  shall  be  laid  on  outside  of  rail  in  which  the 
derail  is  placed,  or  on  the  inside  of  the  opposite  rail,  and,  com- 
mencing at  least  six  (6)  feet  in  advance  of  derail  point,  shall 
extend  thence  towards  the  crossing,  parallel  with  and  nine  (9) 
inches  distant  in  the  clear  from  the  track  rail,  for  four  nun- 
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dred  (400)  feet,  fully  spiked.  In  no  instance,  however,  should 
the  guard  rail  approach  within  one  hundred  (100)  feet  of  the 
diamond,  junction  point  or  end  of  drawbridge. 

4.  The  normal  position  of  all  signals  must  indicate-  danger, 
derail  points  open  unless  otherwise  ordered,  and  the  interlocking 
so  arranged  that  it  will  be  impossible  for  the  signalman  to  give 
conflicting  signals. 

5.  Signals  shall  be  of  the  semaphore  type,  the  indications 
given  by  not  more  than  three  positions,  and  in  addition  at  night 
by  lights  of  prescribed  colours. 

6.  The  apparatus  shall  be  so  constructed  that  the  failure  of 
any  part  directly  controlling  a  signal  will  cause  it  to  give  its 
least  favourable  indication. 

7.  Semaphore  arms  that  govern  shall  be  displayed  to  the 
right  of  the  signal  post,  as  seen  from  an  approaching  train. 

8.  Where  a  switch  and  lock  movements  are  used  on  facing 
point  switches  or  derails  on  high  speed  routes  they  must  be 
placed  outside  the  rails  and  bolt  locked  with  the  signals  govern- 
ing them;  when  this  is  not  practicable,  facing  point  locks  must 
be  used. 

9.  The  established  order  of  interlocking  shall  be  such  that  a 
clear  signal  cannot  be  displayed  until  derails  or  diverging 
switches,  if  any,  in  conflicting  routes,  are  in  their  normal  posi- 
tion, and  the  switches  for  the  required  route  are  set  and  locked. 

10.  High  speed  routes  shall  be  indicated  by  high  signals  not 
more  than  three  blades  to  be  displayed  on  one  signal  post. 
Dwarf  signals  shall  be  used  for  low  speed  routes  and  for  double 
track  back-up  derails. 

11.  The  blades  and  back  lights  of  all  signals  should  be  visible 
to  the  signalman  in  the  tower.  If  from  any  cause,  the  blade  or 
light  of  any  signal  cannot  be  placed  so  as  to  be  seen  by  the  sig- 
nalman a  repeater  or  indicator  should  be  provided. 

12.  Application  for  inspection  of  interlocking  plan  must  be 
made  to  the  Board,  accompanied  by  a  plain  diagram,  showing 
location  of  the  crossing,  junction  or  drawbridge,  and  the  posi- 
tion of  all  main  tracks,  sidings,  switches,  turnouts,  &c,  within 
the  limits  of  the  interloeker. 

The  several  tracks  must  be  indicated  by  letters  or  figures, 
and  reference  made  to  each,  explaining  the  manner  of  its  use. 
The  rate  of  grade  on  each  main  track  must  be  shown,  together 
with  the  numbers  of  signals,  derails,  locks,  &c,  corresponding 
to  levers  in  the  tower. 

44 — R.L. 
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Details. 

13.  The  machine  shall  be  of  the  latch  locking  type,  and  levers 
shall  be  numbered  from  left  to  right. 

14.  One  lever  shall  operate  not  more  than  one  signal. 

Pipe  Line. 

15.  One  inch  pipe  of  soft  steel  or  wrought  iron  shall  be  used 
for  connections  to  switches,  derails,  movable  wing  and  point 
frogs,  detector  bars,  locks,  bridge  couplers  and  home  signals. 

(a)  Pipe  lines  shall  be  straight  where  possible,  and  shall  not 
be  placed  less  than  four  feet  (4)  from  gauge  line,  except  where 
the  lines  run  between  tracks..  On  draw  spans  and  approaches, 
they  shall  be  kept  as  far  from  the  gauge  line  as  conditions  will 
permit. 

(b)  Pipe  lines  shall  be  supported  on  pipe  carriers,  spaced 
not  more  than  seven  (7)  feet  apart. 

(c)  Couplings  in  pipe  lines  shall  be  located  no  less  than 
twelve  (12)  inches  from  pipe  carriers  with  lever  on  centre. 

(d)  Pipe  connections  shall  be  made  with  threaded  sleeves, 
and  the  joints  plugged  and  riveted;  or  keyed,  or  by  other  ap- 
proved method. 

Wire  Line. 

16.  "Wire  connected  signals  shall  be  operated  by  wires,  the 
back  wire  to  have  two  (2)  inches  more  stroke  than  the  front  wire. 

(a)  "Wire  lines  shall  be  carried  in  wire  carriers  placed  not 
more  than  forty  (40)  feet  apart.  Where  wire  lines  run  next  to 
the  pipe  lines,  the  wire  carriers  shall  be  attached  to  the  pipe 
carrier  foundations  if  convenient.  "Where  wire  carriers  are 
attached  to  independent  foundations,  they  shall  be  placed  not 
less  than  six  (6)  feet  from  gauge  of  nearest  rail,  where  prac- 
ticable. 

By  order  of  the  Board, 

A.  D.  CARTWRIGHT, 

Secretary. 
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FORM  OF  NOTICE    OF   EXPROPRIATION  AND  CERTI- 
FICATE. 

Sections  193  and  194. 
NOTICE. 

To  A.  B.  of  the  of 

Take  notice  that  the  C.  D.  Railway  Company  requires  from 
you  for  the  purposes  of  its  Railway  all  your  estate  and  interest 
in  the  land  hereinafter  described  and  will  take,  under  the  pro- 
visions of  the  Railway  Act,  all  and  singular  that  certain  parcel  or 
tract  of  land  and  premises  (here  follows  description)  as  shewn 
coloured  red  on  attached  sketch. 

And  take  notice  that  the  power  intended  to  be  exer- 
cised by  the  said  Railway  Company  with  regard  to  the  land  above 
described  is  the  taking  of  the  said  land  in  fee  simple  for  the 
purposes  of  constructing  the  said  Railway  and  works  thereon 
and  operating  the  same. 

And  further  take  notice  that  the  said,  the  CD.  Railway 
Company  are  ready  and  willing  and  hereby  offer  to  pay  the  sum 
of  dollars  as  compensation  for  the  land 

above  described  and  for  any  damages  caused  by  the  exercise  of 
their  powers  thereon. 

Solicitor  for  the  C.  D.  Railway  Company 

Dated  at  ,  this 

day  of  A.D.  191     . 

I,  E.F.,  of  the  of  in  the  County  of 

,  Land  Surveyor  or  Civil  Engineer  (as  the  case 
may  be)  do  hereby  certify : 

1.  That  I  am  disinterested  in  the  matter  herein  referred  to. 

2.  That  the  land  described  in  the  attached  Notice  and  shewn 
on  the  plan   deposited   with  the  Registrar  of  Deeds   for  the 

County  of  ,  is  required  for  the  CD. 

Railway. 

3.  That  I  know  the  said  land  and  the  amount  of  damage 
likely  to  arise  from  the  exercise  of  the  powers  mentioned  in  the 
attached  Notice  P  4,  that  the  sum  of  dollars  offered 
by  the  CD.  Railway  Company  is,  in  my  opinion,  a  fair  compen- 
sation for  the  land  and  damages  aforesaid. 

Dated  at  ,this  day  of  AD.  191    . 

Land  Surveyor, 
(or  Civil  Engineer.) 
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FORM  OF  WARRANT  TO  THE  SHERIFF. 

Sections  216-218. 

(In  the  High  Court  of  Justice.) 

In  the  matter  of 

and 
and 

In  the  matter  of  the  Railway  Act, 
•*■> 

a  Judge  of  the  (High  Court  of  Justice  for 
Ontario),  to  the  Sheriff,  or  to  a  Bailiff  of  the  County 

or  District  of 

Send  Greeting: 

By  virtue  of  the  Special  Act  incorporating  the  said 

Railway  Company,  and  of  the  authority 
in  me  vested  hy  the  Railway  Act,  and  being  satisfied  by  affidavit 
in  that  behalf  that  the  immediate  possession  of  the  lands  men- 
tioned in  the  notice  served  on  the  said 

on  the  and  hereinafter  specified, 

is  necessary  in  order  to  carry  on  some  part  of  the  Railway  of 

with  which  the  said  Company 
are  ready  forthwith  to  proceed,  and  the  said  Company  having 
given  security  to  my  satisfaction  by  payment  into  Court 

of  the  sum  of  ,  being 

a  sum  not  less  than  fifty  per  cent,  above  the  amount  mentioned 
in  the  notice  served  on  the  said 

I  command  you  that  without  delay  you  do  put  the 

Railway  Company,  their 
agents  and  servants,  in  possession  of  that  part  of  Lot  M  umber 
in  the  Concession  of  the  Township  of 

containing  acres,  as  shown  en  the 

Plan  of  the  said  Railway  filed  in  the  Registry  Office  for  the 
,  and  required  by  the  said  Company  for  the 
purposes  of  their  Railway,  and  put  down  all  resistance  or  oppo- 
sition thereto  taking  with  you  sufficient  assistance  for  such  pur- 
pose. 

Dated  the  day  of 

Given  under  my  hand. 
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THE  LORD'S  DAY  ACT. 

Revised  Statutes  of  Canada,  1906. — Chapter  153. 

This  is  the  first  Dominion  Statute  affecting  Sunday  obser- 
vance. Prior  to  this  all  legislation  affecting  Sunday  was  passed 
by  the  Provinces,  it  being  thought  that  this  species  of  legislation 
would  come  properly  under  Civil  Rights  and  so  be  within  the 
exclusive  jurisdiction  of  the  Provincial  Governments.  It  was 
however,  held  by  the  Privy  Council  that  this  kind  of  legislation 
was  of  criminal  nature  and  properly  came  under  the  jurisdic- 
tion of  the  Dominion  Parliament,  and  that  "The  Act  to  Pre- 
vent the  Profanation  of  the  Lord's  Day."  R.S.O.,  1897,  ch.  246, 
treated  as  a  whole,  was  ultra  vires  of  the  Ontario  Legislature. 
Attorney  General  v.  Hamilton  B.W.  Co.  [1903],  A.C.  524. 

A  similar  Act  in  the  Province  of  Nova  Scotia  was  also  held  to 
be  ultra  vires.    Beg.  v.  Halifax,  30  N.S.R.  469. 

For  Provincial  Legislation  regarding  Sunday,  see  p.  35 
ante- 

Short  Title. 

1.  This  Act  may  be  cited  as  the  Lord's  Day  Act.  short  title. 

Interpretation. 

2.  In  this  Act,  unless  the  context  otherwise  requires, —         Definitions. 

{a)  'Lord's  Day'  means  the  period  of  time  which  begins  at  'Lord's 
twelve  o'clock  on  Saturday  afternoon  and  ends  at  twelve  o'clock 
on  the  following  afternoon ; 

(6)  'person'  has  the  meaning  which  it  has  in  the  Criminal  ■  Person.' 
Code; 

See,  R.S.C.  1906,  ch.  146,  see.  2  (13.) 

(c)  'vessel'  includes  any  kind  of  vessel  or  boat  used  for  con-  •  vessel.' 
veying  passengers  or  freight  by  water ; 

(d)  'railway'  includes  steam  railway,  electric  railway,  street  'Railway.' 
railway  and  tramway; 

(e)  'performance'  includes  any  game,  match,  sport,  contest,  '^HJ™' 
exhibition  or  entertainment; 

(/)     'employer'  includes  every  person  to  whose  orders  or 'Employer.' 
directions  any  other   person   is  by  his   employment   bound  to 
conform ; 

For  penalty,  see  sec.  14,  post. 
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Provincial  (g)  'provincial  Act'  means  the  charter  of  any  municipality 
or  any  public  Act  of  any  province,  whether  passed  before  or 
since  Confederation.    6  Ed.  VII.,  c.  27,  s.  1. 


Act. 


Dominion         3.  Nothing  herein  shall  prevent  the  operation  on  the  Lord's 

rai  ways.    jy&^  ^  passenger  traffie  by  any  raiiway  company  incorporated 

by  or  subject  to  the  legislative  authority  of  the  Parliament  of 

Canada  of  its  railway  where  such  operation  is  not  otherwise 

prohibited'. 

operation    ■     2.  Nothing  herein  shall  prevent  the  operation  on  the  Lord's 
ctauS!""  Day  for  passenger  traffic  of  any  railway  subject  to  the  legis- 
ways.        lative  authority  of  any  province,   unless  such  railway  is  pro- 
hibited by  provincial  authority  from  so  operating.    6  E.  VII., 
c.  27,  s.  13. 

"With  this  section  should  be  read  sections  8  and  9  of  the  Do- 
minion Eailway  Act,  R.S.C.,  1906,  eh.  37  and  notes  thereunder. 

Commencement. 

commence-       4,  This  Act  shall  come  into  force  on  the  first  day  of  March, 
Act.  one  thousand  nine  hundred  and  seven.    6  E.  VII.,  c.  27,  s.  16. 

Prohibitions. 

no  sales  to        5.  It  shall  not  be  lawful  for  any  person  on  the  Lord's  Day, 

bfishieBsor  except  as  provided  herein,  or  in  any  provincial  Act  or  law  now 

work  done  0r  hereafter  in  force,  to  sell  or  offer  for  sale  or  purchase  any 

Say.         goods,  chattels,  or  other  personal  property,  or  any  real  estate, 

or  to  carry  on  or  transact  any  business  of  his  ordinary  calling, 

or  in  connection  with  such  calling,  or  for  gain  to  do,  or  employ 

any  other  person  to  do,  on  that  day,    any  work,  business,  or 

labour.    6  E.  VII.,  c.  27,  s.  2. 

This  is  the  general  prohibitory  section  of  the  Act;  Sections 
6  to  11  (inc.)  are  also  prohibitory  but  in  a  qualified  sense.  Sec- 
tion 12  contains  the  exceptions  to  the  general  prohibitions  in 
this  section. 

substitu-  6.  Except  in  cases  of  emergency,  it  shall  not  be  lawful  for 

another  any  person  to  require  any  employee  engaged  in  any  work  of 
toeLord's1  receiving,  transmitting  or  delivering  telegraph  or  telephone 
Day.  messages,  or  in  the  work  of  any  industrial  process,  or  in  con- 
nection with  transportation,  to  do  on  the  Lord's  Day  the  usual 
work  of  his  ordinary  calling,  unless  such  employee  is  allowed 
during  the  next  six  days  of  such  week,  twenty-four  consecutive 
hours  without  labour. 
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2.  This  section  shall  not  apply  to  any  employee  engaged  in  Restriction 
the  work  of  any  industrial  process  in  which  the  regular  day's 
labour  of  such   employee  is  not   of   more    than  eight   hours' 
duration.    6  E.  VII.,  c.  27,  s.  4. 

See  exceptions  under  Section  12. 

7.  It  shall  not  be  lawful  for  any  person,  on  the  Lord's  Day,  Games  and 
except  as  provided  in  any  provincial  Act  or  law  now  or  here-  S'S"' 
after  in  force,  to  engage  in  any  public  game  or  contest  for  gain,  ^^aiaa 
or  for  any  prize  or  reward,  or  to  be  present  thereat,  or  to  pro-  charged, 
vide,  engage  in,  or  be   present   at  any   performance   or  public 
meeting,  elsewhere  than  in  a  church,  at  which  any  fee  is  charged, 
directly  or  indirectly,  either  for  admission  to  such  performance 

or  meeting,  or  to  any  place  within  which  the  same  is  provided, 
or  for  any  service  or  privilege  thereat. 

2.  When  any  performance  at  which  an  admission  fee  or  any  charges:  for 
other  fee  is  so  charged  is  provided  in  any  building  or  place  to  ^Z% 
which  persons  are  conveyed  for  hire  by  the  proprietors  or  man-  peiform- 
agers  of  such  performance  or  by  any  one  acting  as  their  agent 
or  under  their  control,  the  charge  for  such  conveyance  shall  be 
deemed  an  indirect  payment  of  such  fee  within  the  meaning  of 
this  section.    6  E.  VII.,  c.  27,  s.  5. 

8.  It  shall  not  be  lawful  for  any  person  on  the  Lord's  Day,  Excursions 
except  as  provided  by  any  provincial  Act  or  law  now  or  here-  anew"™7 '" 
after  in  force,  to  run,  conduct,  or  convey  by  any  mode  of  eon-  SJjj^618 
veyanee  any  excursion  on  which    passengers    are  conveyed  for 

hire,  and  having  for  its  principal  or  only  object  the  carriage 
on  that  day  of  such  passengers  for  amusement  or  pleasure,  and 
passengers  so  convejred  shall  not  be  deemed  to  be  travellers 
within  the  meaning  of  this  Act.    6  E.  VII.,  c.  27,  s.  6. 

The  question  under  this  section  is  one  of  fact,  i.e.  Does  the 
excursion  have  for  its  principal  or  only  object  the  conveyance 
of  passengers  for  amusement  or  pleasure  1 

9.  It  shall  not  be  lawful  for  any  person  to  advertise  in  any  ^™ffi~ 
manner  whatsoever  any  performance  or  other  thing  prohibited  prohibited 
by  this  Act.  ?eesr£™ 

wherever 

2.  It  shall   not   be  lawful   for  any   person  to  advertise  intjwog 
Canada  in  any  manner  whatsoever  any  performance  or  other 
thing  which  if  given  or  done  in  Canada  would  be  a  violation 
of  this  Act.    6  E.  VII.,  c.  27,  s.  7. 

This  section  prohibits  advertising  an  event  in  a  foreign  coun- 
try, which  if  held  in  Canada  would  be  a  breach  of  the  Act. 
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shooting.  10.  It  shall  not  be  lawful  for  any  person  on  the  Lord's  Day 

to  shoot  with  or  use  any  gun,  rifle  or  other  similar  engine,  either 
for  gain,  or  in  such  a  manner  or  in  such  places  as  to  disturb 
other  persons  in  attendance  at  public  worship  or  in  the  obser- 
vance of  that  day.    6  E.  VII.,  c.  27,  s.  8. 

The  Game  Laws  of  Ontario  and  other  Provinces  prohibit 
hunting  on  Sunday. 

foreign  **•  **  s^a^  not  ^e  law^l  f°r  any  person  to  bring  into  Can- 

newepapers  ada  for  sale   or   distribution,   or  to   sell   or  distribute  within 
on  bun  ny-Qana(ja;  on  the  Lord's  Day,  any  foreign  newspaper  or  publica- 
tion classified  as  a  newspaper.    6  B.  VII.,  c.  27,  s.  9. 

Works  of  Necessity  and  Mercy  Excepted. 

worksof  12.  Notwithstanding  anything  herein  contained,  any  person 

anneSeryey  may  on  the  Lord's  Day  do  any  work  of  necessity  or  mercy,  and 

prohibited.  f°r  greater   certainty,   but  not   so  as  to  restrict   the  ordinary 

meaning  of  the  expresion   'work  of  necessity   or  mercy,'  it  is 

hereby  declared  that  it  shall  be  deemed  to  include  the  following 

classes  of  work : — 

Divine  ta)  Any  necessary  or  customary  work  in  connection  with 

worship.        _.    .  "i  .  **  J 

divine  worship ; 

belief  of  (j)  Work  for  the  relief  of  sickness  and  suffering,  including 

the  sale  of  drugs,  medicines  and  surgical  appliances  by  retail; 

Telegraph  (c)  Receiving,  transmitting,  or  delivering  telegraph  or  tele- 
phone,      phone  messages ; 

Fires  ana  (d)   Starting  or  maintaining  fires,  making  repairs  to  fur- 

anyaeontin-  naces  and  repairs  in  cases  of  emergency,  and  doing  any  other 
dustry1       work,  when  such  fires,  repairs  or  work  are  essential  to  any  in- 
dustry or  industrial  process  of  such  a  continuous  nature  that  it 
cannot  be  stopped  without  serious  injury  to  such  industry,  or  its 
product,  or  to  the  plant  or  property  used  in  such  process. 

F'mS'in  (e)   Starting  or  maintaining  fires,  and  ventilating,  pumping 

etc.,  in  '  out  and  inspecting  mines,  when  any  such  work  is  essential  to  the 
ffieS  protection  of  property,  life  or  health ; 

DroDGrtv 

continuous  (/)  Any  work  without  the  doing  of  which  on  the  Lord's  Day, 
n^iPt!yh0efat,  electric  current,  light,  heat,  cold  air,  water  or  gas  cannot  be 
ctc  '       '  continuously  supplied  for  lawful  purposes ; 

conveying        (g)   The  conveying  of  travellers  and  work  incidental  there- 

travellers.     . 
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(h)  The  continuance  to  their  destination  of  trains  and  ves- Trains  and 
gels  in  transit  when  the  Lord's  Day  begins,  and  work  incidental  tSSl!t.Sn 
thereto ; 

This  sub-section  and  the  preceding  one  do  not  allow  the  mak- 
ing up  and  starting  out  of  freight  trains,  or  the  starting  out  of 
freight  vessels  on  Sunday. 

(i)   Loading   and  unloading  merchandise,   at   intermediate  Loading 
points,  on  or  from  passenger  boats  or  passenger  trains;  loading 

Also  refers  only  to  passenger  boats  and  trains ;  goods- 

( j)  Keeping  railway  tracks   clear   of  snow   or  ice,   making  clearing 

"       ■  «  j    ■  ,,  ,        „       ,.,       snow  and 

repairs  in  eases  of  emergency,  or  doing  any  other  work  of  a  like  ice,  repairs. 
incidental  character  necessary  to  keep  the  lines  and  tracks  open  ofranways6 
on  the  Lord's  Day; 

(h)  Work  before  six  o'clock  in  the  forenoon  and  after  eight  Jafiway1 
o'clock  in  the  afternoon  of  yard  crews  in  handling  cars  in  rail-  yards. 
way  yards ; 

(I)  Loading,  unloading  and  operating  any  ocean-going  ves-  anddiS? 
sel  which  otherwise  would  be  unduly  delayed  after  her  scheduled  loading 

VGSSClS 

time  of  sailing,  or  any  vessel  which  otherwise  would  be  in  im- 
minent danger  of  being  stopped  by  the  closing  of  navigation ;  or 
loading  or  unloading  before  seven  o'clock  in  the  morning  or  after 
eight  o'clock  in  the  afternoon  any  grain,  coal  or  ore  carrying 
ressel  after  the  fifteenth  of  September ; 

(m)  The  caring  for  milk,  cheese,  and  live  animals,  and  the™^eand 
unloading  of  and  caring  for  perishable  products  and  live  ani-  live 
mals,  arriving  at  any  point  during  the  Lord's  Day-, 

(m)  The  operation  of  any  toll  or  drawbridge,  or  any  ferry  ^agesand 
or  boat  authorized  by  competent  authority  to  carry  passengers  femes. 
on  the  Lord's  Day; 

(o)  The  hiring  of  horses  and  carriages  or  small  boats  for  the  ",jj{;{jfaild 
personal  use  of  the  hirer   or  his   family  for  any   purpose  not  boats. 
prohibited  by  this  Act ; 

(p)  Any  unavoidable  work  after  six  o'clock  in  the  afternoon  ™™£s 
of  the  Lord's  Day,  in  the  preparation  of  the  regular  Monday 
morning  edition  of  a  daily  newspaper; 

(g)  The  conveying  His  Majesty's  mails  and  work  incidental  ^Sng, 
thereto ; 

(r)  The  delivery  of  milk  for  domestic  use,  and  the  work  of  ^.ery 
domestic  servants  and  watchmen; 
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Street 
railways. 


Public 
officers. 


Fishermen, 


Maple 
sugar. 


Saving 
property. 


Work  per- 
mittee) by 
Kail  way 
Commis- 
sioners. 


(s)  The  operation  by  any  Canadian  electric  street  railway 
company,  whose  line  is  interprovincial  or  international,  of'its 
cars,  for  passenger  traffic,  on  the  Lord's  Day,  on  any  'line  or 
branch  which  is,  on  the  day  of  the  coming  into  force  of  this  Act 
regularly  so  operated; 

(t)  Work  done  by  any  person  in  the  public  service  of  His 
Majesty  while  acting  therein  under  any  regulation  or  direction 
of  any  department  of  the  Government ; 

(u)  Any  unavoidable  work  by  fishermen  after  six  o'clock 
in  the  afternoon  of  the  Lord's  Day,  in  the  taking  of  fish; 

(v)  All  operations  connected  with  the  making  of  maple 
sugar  and  maple  syrup  in  the  maple  grove ; 

(w)  Any  unavoidable  work  on  the  Lord's  Day  to  save  pro- 
perty in  cases  of  emergency,  or  where  such  property  is  in  im- 
minent danger  of  destruction  or  serious  injury; 

(x)  Any  work  which  the  Board  of  Railway  Commissioners 
for  Canada,  having  regard  to  the  object  of  this  Act,  and  with 
the  object  of  preventing  undue  delay,  deems  necessary  to  permit 
in  connection  with  the  freight  traffic  of  any  railway.  6  E.  VII. , 
c.  27,  s.  3. 

See  Section  44  of  the  Railway  Act,  R.S.C.  1906,  ch.  37.  It 
will  be  noticed  that  the  costs  of  the  application  shall  in  any  event 
be  paid  by  the  applicant. 

As  to  ex  parte  applications,  see  Section  45,  ibid. 

Upon  application  made  by  the  Grand  Trunk  R.W.  Co.  under 
this  section  for  permission  to  do  certain  work  on  the  Lord's  Day, 
in  order  to  prevent  undue  delay  in  the  handling  of  grain,  per- 
mission was  given : — 

1.  To  unload  grain  carriers  and  load  grain  into  cars  at 
Ontario  Lake  Ports  between  September  15th  in  any  year,  and 
June  1st  in  the  following  year. 

2.  Between  said  dates  do  such  work  as  may  be  necessary  to 
furnish  at  such  ports  a  continuous  service  for  carrying  grain 
from  elevators  and  vessels. 

3.  Perform  all  work  necessary  for  delivery  to  their  destin- 
ation of  freight  cars  in  transit  when  the  Lord's  Day  began. 
Other  railways  carrying  grain  from  said  ports  are  entitled  to 
the  like  privileges. 

Be  Lord's  Day  Act  and  Grand  Trunk  Ry.  Co.  8  Can.  Ry. 
Cas.  23. 
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On  the  September,  1908,  the  Pere  Marquette  and  the 
Lake  Brie  and  Detroit  River  Railway  Companies  applied  to  the 
Board  for  an  Order  permitting  them  on  the  Lord's  Day  to  load 
and  unload  on  and  from  their  car  ferries  plying  between  Con- 
neaut,  in  the  State  of  Ohio,  and  Port  Stanley,  in  the  Province 
of  Ontario,  and  forward  to  their  destination  trains  in  transit  in 
the  United  States  or  Canada  on  such  car  ferries  or  on  the  lines  of 
the  Companies  when  the  Lord's  Day  begins,  and  to  do  any  work 
necessarily  incidental  thereto,  including  the  returning  of  empty 
cars  which  had  been  placed  on  the  slip-tracks  at  Port  Stanley, 
before  6  a.m.  or  after  8  p.m.  on  the  Lord's  Day.  This  Order  was 
granted— No.  6327. 

See  also  re  Canadian  Pacific  R.W.  Co.  Order  No.  8582,  9th 
November,  1909,  where  a  similar  order  was  made  for  the  car 
ferry  between  Ashtabula,  in  the  State  of  Ohio  and  Port  Burwell, 
in  the  Province  of  Ontario. 


Offences  and  Penalties. 

13.  Any  person  who  violates  any  of  the  provisions  of  this  violation 
Act  shall  for  each  offence  be  liable,  on  summary  conviction,  to  a 

fine,  not  less  than  one  dollar  and  not  exceeding  forty  dollars,  penalty, 
together  with  the  cost  of  prosecution.    6  B.  VII.,  c  27,  s.  10. 

14.  Every  employer  who  authorizes  or  directs  anything  to  EmDioyer 
be  done  in  violation  of  any  provision  of  this  Act,  shall  for  each  ?ng.  °r) 
offence  be  liable,  on  summary  conviction,  to  a  fine  not  exceeding 

one  hundred  dollars  and  not  less  than  twenty  dollars,  in  addi- 
tion to  any  other  penalty  prescribed  by  law  for  the  same  offence.  Penalty. 
6  E.  VII.,  c.  27,  s.  11. 

For  definition  of  "employer,"  see  Section  2  (/)  ante. 

15.  Every  corporation  which  authorizes,  directs  or  permits  corpora-^ 
its  employees  to  carry  on  any  part  of  the  business  of  such  cor-  ing  or  per- 
poration  in  violation  of 'any  of  the  provisions  of  this  Act,  shall  "Sa&on  of 
be  liable,  on  summary  conviction  before  two  justices  of  the  peace, thl8  Act- 
for  the  first  offence,  to  a  penalty  not  exceeding  two  hundred  and 

fifty  dollars  and  not  less  than  fifty  dollars,  and,  for  each  subse- 
quent offence,  to  a  penalty  not  exceeding  five  hundred  dollars 
and  not  less  than  one  hundred  dollars,  in  addition  to  any  other  Penalty, 
penalty  prescribed  by  law  for  the  same  offence.    6  B.  VII.,  c.  27, 
s.  12. 
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Proceedube. 

£«>vinoiai  16.  Nothing  herein  shall  be  construed  to  repeal  or  in  any 
vets  notay  way  affect  any  provisions  of  any  Act  or  law  relating  in  any  way 
affectea.  to  tjje  0t,servariee  0f  the  Lord's  Day  in  force  in  any  province  of 
Canada  when  this  Act  comes  into  force;  and  where  any  person 
violates  any  of  the  provisions  of  this  Act,  and  such  offence  is  also 
a  violation  of  any  other  Act  or  law,  the  offender  may  be  pro- 
ceeded against  either  under  the  provisions  of  this  Act  or  under 
the  provisions  of  any  other  Act  or  law  applicable  to  the  offence 
charged.    6  E.  VII.,  c.  27,  s.  14. 

The  defendant  was  convicted  under  the  Sunday  Observance 
Act  (Que.),  7  Edw.  VII.,  ch.  42,  as  amended  by  9  Edw.  VII, 
(Que.),  h.  51.  It  was  held  that  by  virtue  of  Section  13  ante, 
and  this  section,  that  the  evidence  would  warrant  a  conviction 
under  the  Lord's  Day  Act,  and  an  application  for  a  writ  of 
prohibition  was  refused.  Bex  v.  Ouimet,  14  Can.  Crim.  Cas. 
136.  An  appeal  is  pending  from  this  decision  to  the  Court  of 
King's  Bench. 

It  has  also  been  held  that  the  Sunday  Observance  Act 
(Quebec)  is  not  in  conflict  with  this  Act,  and  consequently  can 
not  be  objected  to  as  ultra  vires.  Beg.  v.  Panos,  14  Can.  Crim. 
Cas.  291,  408. 

Limitation  17.  No  action  or  prosecution  for  a  violation  of  this  Act  shall 
of  action,  j^  commence(i  without  the  leave  of  the  Attorney-General  for  the 
province  in  which  the  offence  is  alleged  to  have  been  committed, 
nor  after  the  expiration  of  sixty  days  from  the  time  of  the  com- 
mission of  the  alleged  offence.    6  E.  VII.,  c.  27,  s.  15. 

It  is  entirely  within  the  discretion  of  the  Attorney-General 
whether  the  leave  required  under  this  section  shall  be  granted. 
This  section  in  no  sense  gives  the  Attorney- General  any  judicial 
authority. 

Under  this  section  it  was  held  by  the  Supreme  Court  of  the 
North- West  Territories,  that  the  leave  of  the  Attorney-General 
is  a  condition  precedent  to  the  commencement  of  a  prosecution, 
under  the  Lord's  Day  Act,  and  a  magistrate  has  no  jurisdiction 
to  take  the  information  unless  leave  has  already  been  granted. 

Evidence  of  such  leave  must  appear  in  the  proceedings  be- 
fore the  magistrate,  and  in  its  absence,  the  prosecutor  will  not 
be  permitted  upon  a  certiorari  application  to  prove  that  leave 
had  been  granted  before  the  information  was  laid.  Bex  v.  Can- 
adian Pacific  Bailway,  12  Can.  Crim.  Cas.  549. 
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Under  an  English  Statute  Sunday  Observance  Prosecution 

Act,  1871 — "No  prosecution shall  be  instituted under 

the  Sunday  Observance  Act,  1676 except  by  or  with  the 

consent  in  writing  of  the  chief  officer  of  police  of  the  police  dis- 
trict in  which  the  offence  is  committed "    The  summons 

was  issued  July  6th  and  although  a  verbal  consent  was  given  on 
that  day,  a  written  consent  was  not  given  until  the  following 
day.  The  conviction  was  quashed  because  there  was  no  written 
consent  when  the  prosecution  was  instituted.  Thorp  v.  Priest- 
nail  (1897),  1  Q.B.  159. 
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Abandonment  of  arbitration  proceedings,  262 
Aecidents,  company  must  report,  486 

Penalty  for  failure  to  report,  642 

Enquiry  by  board  into,  487 
Accommodation  for  traffic,  446 
See   Facilities. 

What  to  include,  447 

Board  may  make  orders,  447,  448 

Property  required  for,  448 

Delay  in  providing,  448 

Damages  for  injuries  from  failure  to  provide,  456 

Must  be  adequate,  460 
"Acording  to  their  respective  powers," 

Meaning  of,  545 
Accounts  of  company. — See  Company. 
Act. — See  Special  Act,  Eailway  Act,  Application  of  Act. 
Act  of  God,  defence  of,  in  actions  for  loss  of  goods,  459,  460,  472 
Acting  secretary,  see  Secretary,  47 

Action. — And    see     Eight     of     Action,     Contract,     Liability,     Limitation, 
Negligence. 

For  damages  done  by  the  railway,  512 

Limitation  of  action  for  damages  done  by  the  railway,  512 

Pleading  general  issue,  513 

General  issue,  effect  of,  513 

Constitutional  law,  validity  of  limitation  of  action  for  damages  done 
by  the  railway,  513 

Damage  done  by  reason  of  the  railway,  meaning  of,  513,  516 

Based  on  contract,  limitation  of,  513,  514,  520 

For  breach  of  common  law  duty,  limitation  of,  514 

For  damages  based  on  tolls,  limitation  of,  520 

Contractor  for  railway,  limitation  of  action  against,  515 

Fires  caused  by  railway,  limitation  of  action  for,  515,  516 

Lord  Campbell's  Act,  limitation  of  action  under,  516 

Negligence  of  railway,  limitation  of  action  for,  514 
Affidavit,  evidence  by,  79 

Agent,  service  of  documents  on,  at  Ottawa,  65 
See  Facilities  for  Traffic,  546 
[703] 
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Agreements. 

See   amalgamation   agreements;     traffic     agreements;    interchange  of 
telephone  or  telegraph  messages,  595 

Jurisdiction  of  Board  to  enforce,  55 

Or  to  restrain  violation  of,  55 
Allotment  of  stock,  by  provisional  directors,   100 
Alteration  of  Works. 

General  powers,  208 
Amalgamation  agreements,  598,  et  seq. 

Effect  of,  601 

Special  Act  authorizing,  598 

Lease  or  sale  of  railway,  598 

Power  of  railway  companies  to  amalgamate,  601 

Ultra  vireSf  amalgamation  of  railway,  599 

Working  agreements,  power  of  railway  to  make,  600. 

Eunning  powers,  validity  of  grant  of,  600 
Amendments,  Board  may  allow  in  any  proceedings,  70 

To  General  Act,  effect  on  Special  Act,  16,  et  seq. 
Animals,  carriage  of,  464,  and  see  Cattle. 
Annual  meeting  of   shareholders. — See  Company. 
Apparatus. — See  Operation. 
Appeal.- — See   Practice. 

To  Supreme  Court  from  order  of  Board  as  to  net  earnings  of  G.T.P. 
By.  Company,  57 

To  Supreme  Court  on  question  of  jurisdiction,  72 

To  Supreme  Court  on  question  of  Law,  73 

Time  for,  73. 

Notice,  entry  and  hearing  of,  73 
Appliances. — See   operation. 
Application  of  Act,  generally,  19-28 

Foreign  companies,  29 

Railways  declared  for  general   advantage  of  Canada,  29 

Traffic  by  water,  30 

Bridge  and  tunnel  companies,  31 

Provincial  railways   (limited  application),  31 

Now  to  all  Dominion  railways,  except  Government  railways— formerly 
to  companies  previously  incorporated   only,  19-28 
Application  of  proceeds  of  capital  stock,  102 
Application  to  Board. — See   Practice. 

Notice  of,  time  for,  66 

Service  of,  65,  66 

Ex  parte,  67 

Interim  ex  parte  orders,  69 

To  rescind  or  vary  ex  parte  order,  67 

General  powers  of  Board  upon  application  made,  69 
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Application  to  Board — Continued. 

Inquiries  may  be  directed,  76 

Unopposed,  one  Commissioner  may  hear,  44 
Appointment  of  Officers. — See  Board,  Company. 
Approval  by  Board — of  works  done  without  sanction  before  December  31st, 

1909,  76 
Arbitrator. — See  Award,  Lands. 

Appointment  of,  248 

To  be  sworn,  250 

Bemaining  land,  increased  value  of  to  be  considered  by,  252 

Examination  of  witnesses,  258 

General  powers  of  with  respect  to  arbitration,  25S 

Evidence  to  be  taken  down,  259 

Papers  to  be  filed  in  Court,  259 

Time  for  making  award,  259 

Vacancy  in  office  of,  261 

Not  disqualified  by  retainer,  263 

Objection  to  be  made  before  appointment  by  judge,  264 
Assistant  Chief  Commissioner: — 

Appointment  and  qualification,  40 

Powers  of  Chief  Commissioner,  41 
Attorney-General :  — 

Proceeding  by,  to  recover  penalties,  622,  654 

Consent  of,  under  Lord 's  Day  Act,  699 

Proper  plaintiff  to  restrain  public  injury,  93 
Award. — See  Arbitrator,   Lands. 

To  be  final,   (subject  to  appeal),  250 

Procedure  on  making,  250 

Costs  of  arbitration,  255 

Time  for  making,  259 

Technical  objection  to,  260 

Appeal  from,  264 

Notes  on,  265,  et  seq. 
Badges,  employees  to  wear,  431 
Baggage,  cheeking,  439 

Penalty  for  refusal  to  check,  628 

Excess,  439 

Liability  of  company  as  to,  440 

Of  sleeping  car  company  as  to,  443 
Who  may  sue,  444 

What  constitutes,  445 
Baggage  car,  injuries  on,  437,  438 
Bearer,  securities  payable  to,  190 

Not  bills  or  notes,  191 

45 — It.L. 
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Bell. — See   Operation. 

Municipal  by-law  forbidding  use  of,  421 
Bills  of  lading: — 

Printed  in  English  and  French,  659 
Blackboards  at  stations,  632 
' '  Board  ' '  defined,  2 
Board  of  Bailway  Commissioners,  first,  1 
Board  of  Bailway  Commissioners. — See  Commissioners,  Jurisdiction,  Rules. 

Constitution  of,  40 

Jurisdiction  and  general  powers,  40,  42,  48 

Applications  to,  48 

Enquiry  by,  48 

Powers  and  duties  of  Bailway  Committee,  43 

Powers  of  Superior  Court,  48 

Court  of  Beeord,  40 

Jurisdiction  over  receivers,  49 

Decision  conclusive  as  to  who  is  party  interested,  49 

Grand  Trunk  Pacific  Railway — Enquiry  into  through  rates  57 

May  act  of  its  own  motion,  58 

May  repeal,  vary,  rescind,   etc.,  any   order,  58 

Regulations  and  orders  as  to  appliances,  408,  413 

Uniformity  of  rolling  stock,  413 

Working  of  trains,  regulations,  413 

Not  subject  to  injunction,  etc.,  74 

Works  ordered  by,  cost  of,  75 

Inquiries  by  direction  of,  76 

Annual  report  of,  77 

Quorum,  43 

Offices  at  Ottawa  and  elsewhere,  46 

Sittings  of,  46 

Powers  as  to  accommodation  and  operation,  447,  448 

Delay  by  company  in  furnishing  accommodation,  448 

Facilities  for  exchange  of  traffic,  480 

Packing,  regulation  of,  483 

Accidents,  notice  of,  regulations  as  to,  486 
Enquiries  into,  487 

Fire  guards,  495 

Branch  lines,  277 

Bridges  over  navigable  waters,  291 

Highway  crossings,  302 

Wire  crossings  of  railways,  323 

Telephone  lines,  331,   et  seq. 

Drainage  works  upon  railway,  334 

Bridges  over  or  under  railway,  361,  362,  365 
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Board  of  Railway  Commissioners — Continued. 

By-law  fixing  tolls,  531 

Difference  in  long  and  short  haul  tolls,  528 

Station  and  platform,  to  be  built,  and  agent  provided,  546 

Restoration  of  spur  track,  546 

Specific  works  and  acquisition  of  property,  553 

Declaratory  regulations,   553,   592 

Mandatory  or  restraining  orders,  592 

Through  rate  tariff,  whether  just  and  reasonable,  573 

Apportionment  of  tolls  in  joint  tariff,  enquiry  into,  579 

Carriage  of  traffic  free  or  at  reduced  rates,  permitting  lower  than  ex- 
isting  tolls,  585 

Orders   and  regulations,   re  telegraph   and   telephones,   592 

Express  tariff,  588 

Carriage  by  express,  589 

Liability  of  express  companies,  590 

Repair  of  railway,  387 

Operation  of  railway  until  repaired,  387 

Long  distance  telephone  connection,  594 

Rates  for  electrical  power,  597 

Amalgamation  or  traffic  agreement,  603,  598 

Special  tolla  in  public  interest,  585 

Counsel  before  Board  in  public  interest,  656 

Prosecution  for  penalties,  655 

Carriage  of  traffic  on  unopened  railway,  385 

Opening  railway  for  frame,  384 
Bondholders,  rights  of,  182 

After  default,  184 

Voting  by,  184 

Other  remedies,  186 
See  Company. 
Bonds  of  company. — See  company. 
Bonuses: — 

Power  to  receive,  202 
Borrowing  Powers. — See  Company. 
Box  freight  ears,  apparatus  on,  408 
Brakes. — See  Operation. 
Branch  Lines: — 

Length  of,  277 

Procedure  on  application  to  construct,  277 

Provisions  of  Act  applicable  to,  279 

Board  may  order  construction,  280 

Junctions  of. — See  facilities  for  traffic,  544 
Breach. — See  Agreements,  Covenants. 
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Bridges. — See  Swing-bridge. 

Penalty  for  failure  to  construct,  624 
Penalty  for  unlawful  height,  625,  633 
Leading  to  station,  repair  of,  632 
Over  or  under  railway:  — 
Headway  at,  361 

Board,  jurisdiction  of,  as  to,   361,  362,   365 
Alterations  in,  364 
General  note  on,  362 
Over  navigable  waters:  — 
To  be  floored,  289 
Headway  of,  290 
Operation  of,  290 
Works  to  be  approved  by  Governor-in-Council  and 

Board,  290,  et  seq. 
Governor-in-Council    may    order    construction    of    works 
upon  report  of  Board,  293 
Business,  at  annual  and  special  meetings  of  companies,  137 
"  By-law  "  defined,  2 
By-laws,  of  Directors  of  Company,  148 
By-laws,  Company  may  make,  437 
By-laws,  Rules  and  Regulations:  — 
Impairing  carrier's  liability,   582 
Impairing  express  company's  liability,  589 
Penalty  for  violating,  524,  526,  644 
Requisites  of,  52  6 

Posting  printed  copy  at  stations,  527 
Summary  enforcement,  527 
Conduct  of  employees,   522 
Employment  of  officers,  522 
Management  of  Company's  affairs,   522 
Nuisances  on  railway,  522 
Speed  of  trains,   522 
Time  tables,  522 

Traffic,  receipt  and  delivery  of,  52  2 
Travelling  on  railway,  522 
Weight  of  loads  on  cars,  522 
Effect  considered,   523 
Construction  of,    52  3 
Approval  of,  523 
Ultra  vires,  523 
Sabbath  observance,  524 
To  whom  applicable,  523 
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Cabs  at  station,  367,  368 
Calls  on  Stock. — See  Company. 
Canada. — See  Parliament  of  Canada. 
Canada  Gazette,  notice  in,  657,  65S 

See  Mortgage,  Lease. 
Canals,  carrying  across  railway,  333 
Capital. — See  Company. 

Express  companies'  annual  returns,  590 
Carload  and  less  than  carload  rates,  cases  on,  534,  535,  536 
Carriage  of  dangerous  commoditfes,  481,  483 

Refusal  to  carry,  482 
Carrier. — See  Common  Carrier,  Goods,  Liability,  Passenger. 
Carriers,  connecting,  460,  472,  480 
Cattle. — See  Farm  Crossing,  Live  Stock,  Liability,  Contracts. 

At  large  on  highway,  487 

Action  for,  when  at  large,  488 

Damages  to  or  by,   getting  on    Company's    property  when    at 
large,  488 
Exceptions  to  company's  liability,  492 

Injuries  to,  history  of  legislation,  488,  et  seq. 

"  In  charge,"  meaning  of,  490 

Liability  generally  for  injury  to  by  trains,  493 

Penalty  for  turning  upon  railway  enclosure,  639 
Cattle  Guards:  — 

Erection  and  maintenance  of,  350 

General  note  on  fences,  gates  and  cattle  guards,  350,  et  seq. 
"  Charge  "  denned,  2 
Checking  baggage,  439 
Chief  Commissioner,  appointment  and  qualification,  40 

Opinion  prevails  on  question  of  law,  44 
Classification. — See  Freight  Classification. 
"  Clerk  of  Peace  "   defined,   16 
Cloak-room,  547 

Charge  for  privileges  at  stations,  367 
Coal,  use  of,  on  trains,  413 

Combustible  material  on  right  of  way,  494,  501 
Commissioners. — See  Board. 

Tenure  of  office,  40 

Re-appointment,  40 

Residence,  45 

Quorum,  43 

One  may  hear  unopposed  application,  44 

One  may  be  appointed  to  take  evidence  and  report,  44 
Must  devote  whole  time  to  duties,  46 
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Commissioners — Continued. 

Appointment  pro  hac  vice,  45 
Interest  or  kinship  not  to  disqualify,   45 
Not  to  hold  stock  or  interest  in  company,  etc.,  45 
Commodity  tariffs,  568 

Commodities,   dangerous. — See  Dangerous   Commodities. 
Common   Carrier. — See   Passenger,     Goods,    Liability. 
Company  is  as  to  baggage,  440 

And  freight,  449,  458 
Express  company  is,    59  0 
Communication  between  conductor  and  engine-driver. — See  Opera- 
tion, i 
Company:  — 

Accidents,  report  of,  by,   486 
Accommodation  for  traffic,  446 
Accounts,  153 
Agent  at  Ottawa,  service  on,  65,  66 

See  Securities. 
Bonds. — See  Securities. 

Presentation  of,  185 
Borrowing  Power. — See   Power  to  Borrow. 
Capital   Stock. — See   Shares,    102 

Increase  of,  108 

Subscription  and   payment  for,   105 

Evidence  of    subscription,    106 

Conditional    subscription,    107 
Debentures. — See   Securities. 
Defined,   2 

Definition  including  telegraph  and  telephone,  591,  596 
Directors,  election  of,  140 

Duties  and  powers  of,  141,  147,  148 

Liabilities  of,  142 

Remuneration  of,   143 

Mayor,  &c,  of  municipalities,   144 

Qualification,  144 

Disqualification,   144 

British  subjects,  majority  must  be,  144 

Contracts  with,  145-148 

Term  of  office,  145 

Vacancies,  146 

Quorum,   146,   147 

Votes  of,  148 

Chairman,  casting  vote,   148 
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Company ;    Directors — Continued. 

Subject  to  control  of  shareholders  and  by-laws,  148 

By-laws  of,  148,  149 

Repeal  of  by-laws,  149 

Managing  director,  152 
Duty  of,  to  notify  its  officers  of  orders  of  Board,  notices,  etc.,  66 
General  Powers. — See  Powers. 
Incorporation  of,  85 

Interpretation  Act,  provisions  of  as  to,  85 
Liability. — See  Liability. 
Management  of,  by-laws  of  Directors,  148 
Meetings. — See   Shareholders. 
Mortgages:  — 

What  may  be  mortgaged,  174 

After  acquired  property,  174 

Postponed    to    penalties   under  Act;    and  to   working  ex- 
penditure,  174 

Rails,  ties  and  superstructure,  17  5 

Revenues,   176 

Powers  granted  by,  176 

Exception  of  property  from,  177 

Foreclosure  of  on  railway,   507 

Must  be  deposited  with  Secretary  of  State,  178,  656,  658 

Notice  of  deposit,  178,  657 

Registration  of,  178 

First  charge,  save  as  excepted,  181 

Priorities,  181 

Trustees,  only  may  enforce,  182 
Position  of,   183 

Default  under,  183 
Name  of  Corporation,  8  7 
Officers,  appointment  of  by  directors,  151 

By-laws  of  directors  for,  149,  151 

Security  from,  151 

Liability  of  Company  for  acts  of,  653 

Powers  of,   152 

Not  liable  on  notes  of  Company,  192 

Dismissal,  151 
Offices,  94 

Notice  to  Board  of,  94 
Power   to   Borrow. — See  Securities,  Mortgage,    163,   164,    169, 
191 

Extent  of,   171,  173 

Non-compliance  with  statutory  requirements,  167 


712  INDEX. 

Company;   Power  to  Borrow — Continued. 

When  authorized  by  Provincial  legislation,  restricted  when 

under  Dominion  jurisdiction,  172 
By  overdraft,  191 
Pledge  of  securities,  169,  170 
Powers,   general,  and  see  Powers  of  Railway  Company,  85,  87 
Ultra  vires,  acts  held,  in  England,  89 
in  Canada,   95 
Cannot    alienate   land    unless   superfluous; 
nor  grant  right  of  way  over  it,   89,   91 
Intra  vires,  acts  held,  in  Canada,   92 
Illegal  acts,  how  restrained,  93 
Ultra  vires  contract,   money  received   under,  94 
Preferred  Stock,   103 

President,  election,  duties,  powers,  &c,  140,  146 
Proceedings  of,    certified   copies    of,    prima  fade    evidence,    82 
Promissory  notes,  191 
Provisional  directors,  9  6 
Powers  of,  96,  97 
Allotment  of  stock,  100 
Receiver,  appointment,  196 

Powers  and   duties  of,   188 
Reserve  fund,  103 

How  invested,    160 
Seal,  not  necessary  on  notes,  191 
Secretary  of  Company,   152 

Not  liable  on  notes  of  Company,  192 
Securities. — See  Power  to  Borrow. 

Issue  of,  authority  and  procedure,  163,  169 
Sale  at  a  discount,  17  0 
Enforcing,   164,  182 
Priorities,  181 

Each  holder  a  mortgagee,   182 
Rights  and  remedies  of  holders,   182,  186 
Trustees  only  may  take  proceedings,  182 
Registration,  184 
Receiver,  186 
Bearer,   payable  to,   190 
Transfer  of,  184,  190 
Security-holders,  rights  of,  182,  183,   184,  186 
Service  on,  41,   64,  66,  95 
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Company — Continued. 

Shareholders. — See  Shares. 
Liability  of,  limited,  123 
Right  of,  to  inspect  register,  123,  133 
Creditors'  action  against,   125,  et  seq. 

Defences  successful,    128 
Unsuccessful,   129 
Municipality  may  he,   131 
Alien  may  he,  133 
All,  have  equal  rights,  133 
Record  of,  133 
Liability  for  calls,  156 
Meetings  of,  annual,  134 

Special,   134,   136,  140,  163 

First,  104 

Judicial   control  of,  134 

Notice  of,   137 

Conduct  of,  135 

Irregularities,  135 

Who   may   vote,    136 

Business  at,  137 

Votes,   number  of,   138 

Unpaid  shares,   138 

Forfeited  shares,  139 

Proxy,   139 

Majority  prevails,   139,  140 
Who  are  liable  as,  156 
Shares,  are  personal  property,   109 

Registration  .and   transfer,   109-112 
Form  of  transfer,   110,  113 
Calls,  how  made,   153,  et  seq. 

Illegality,  154 

Liability  for,   156,   et  seq. 

Overdue,  interest  on,  157 

Deducted  from  dividend,   163 

Non-payment  of,  forfeiture,  119,  120,  139 
Dividends,   158,  et  seq. 

Out   of  capital,  ultra  vires,  162 
Interest  not  to  be  paid  on  shares  in  arrear,  162 

Transmission  of,  by  death,  bankruptcy,  &c,  116 
Trusts,  Company  not  bound  to  see  to  execution  of,  117,  118 
Trustees,   liability  of,    118 

Purchaser  of  shares  held  "  in  trust,"  liability  of,  118 
Sale  of  forfeited,   121 
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Company ;   Trusts — Continued. 

Issue  at  a  discount,  123 
Unpaid,  voting  on,  138 
Payment  for,  in  money's  worth,  124 
Municipality  subscribing  for,  131 
Issued  for  purposes  of  control,  138 
Vice-President,  election,  duties,  powers,  &c,  146,  153 
Officer  may  be  (need  not  be  director),  151 
Not  liable  on  notes  of  Company,  192 
Warehouse  receipts,  191 

Warehousemen,  liability  of  Company  as,  467 
Company,  Railway,  to  carry  on  business  as,   must  be  specially  in- 
corporated, 87,  8  8 
Compensation. — See  Award,    Lands. 

Damage  by  exercise  of  powers,  210 
Principles  of,  note   on,   210,  et  seq. 
Agreements  respecting,  241 
Fixed  as  of  date  of  deposit  of  plan,  243 
Payment  into  Court,  268 
Stands  in  place  of  the  lands,  269 
Claimants  to,  adjudicated  upon  by  Court,  270 
Procedure   on  ascertainment  of,  276 
For  works  ordered  by  Board,  75 
Competition: — 

Effect  on  tolls,  531 

Cases  on,  539,   541 

Competitive  tariff,   570,   571 

Complaints  to  Board  as  to  violations  of  Act  or  of  regulations 
or  orders,  48 
Completed  Railway,  plan  of,  to  be  fyled,  219 

Penalty,   623 
Condition:  — 

Impairing  liability,  582,   58o,    589 
On  ticket,  435,  441 
Connecting  carriers,  460,  480 
Connections  between  railways,   Board   may  provide  for,  447 

Board  may  order  interchange  of  traffic,  480 
Constables. — See  Railway  Constables,   508,   et  seq. 
Construction  of  railway:  — 

Limitation  of  time  for,  195 
Commencement  of,  conditions  precedent,  222 
Construction  train,  injuries  on,  437 
Continuous  Carriage: — 

Prevention  of,  forbidden,  578 
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Continuous  journey,  right  of  passenger  to,  457 
Continuous  Route:  — 

Joint  tariff,  574,  578 
Contractor  for  railway,  limitation  of  action  against,   515 
Contracts,  for  carriage  of  live  stock,  465 

Limiting  liability,  469,  473 
Effect  of  Act  on,  471 

Conditions  precedent  in,   473 

For  carriage  over  connecting  lines,  460,  472 
Contracts:  — 

For  interchange  of  telephone  and  telegraph  messages,  595 

Impairing  liability,  582,  583,   589 

For  sale  of  lands  before  deposit  of  plan,  239 
Contributory  negligence:  — 

Defined,  399 

Cases  on,  399 

Damages,  399 

Infants  not  generally  capable  of,  400 

Disobedience  to  orders,  evidence  of,  400 

Functions  of  Judge  and  Jury  in  actions  of,  general  principles 
discussed,  401,  402 

Defence  of 

In  actions  for  loss  of  goods,  473 
For  damages  by  fire  from  engine,  499 
Conveyance  by  persons  having  limited  interest,  237 

Effect  of,  238 

Copies,  certified  of  orders,  plans,  etc.,  are  prima  facie  evidence, 
81 

Cost,  of  works  ordered  by  Board,  75 

"  Costs  "  defined,  4 
Costs  of  Arbitration,  2  55 

Notes  on,  256,  257 

On  abandonment  of  proceedings,  262 
Costs,    58,  67,   75 

Security  for,  on  appeal  to  Supreme  Court,  73 
Counsel,  appointment  of,  in  matter  of  public  interest,  58 
"  County  "  defined,  4 
Couplers. — See  Operation. 
Coupling  cars,  Board  may  make  orders,  59 
Covenants :  — 

Of  railway  respecting  stations  and  railway  works,  373,  et  seq. 

Whether  ultra  vires,  375 

What  constitutes  fulfilment,  376 

Remedy,     mandamus,     injunction,     specific     performance     or 
damages,  379 
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Court,  Rule  of. — See  Rule  of  Court. 

Finding  as  to  fact  not  binding  on  Board,  70 

Denned,   4 

Jurisdiction  over  proceedings  of  Company,  134 
Creditor — of  Company,  form  of  action  against  shareholder,  125 
Crossings. — See     Farm,      Railway,     Highway,      Electric     Railway, 
Operation. 

Jurisdiction  of  Board,  52,  53 
Customs  Duties:  — 

Goods  liable  to  if  joint  tariff  not  filed,  633 
Damages. — See  Action,  Delay,  Negligence,  Measure  of  Damages. 

Nervous  shock,  406 

Inadequacy  of,  406 

Personal  injuries,  402,  et  seq. 

Lord  Campbell's  Act,  damages  under,   403,  et  seq. 
Apportionment,  405 

Personal  representatives,  damages  recoverable  by,  404 

Pecuniary  benefit  lost  by  death,  404 

Medical  attendance,  403,  405 

Funeral  expenses,  405 

Tables  of  mortality,   404 

Injury  to  business,  403 

Mental  suffering,   405 

Moneys  received  for  life  insurance,  405 

Insurance  premiums,  405 

Accident  insurance  deduction,  405 

See  Covenants  of  Railway,  379 

Triple,  when  recoverable,  638 

For  breach  of  Railway  Act,   651 
Dangerous  commodities,  carriage  of,  481 

Refusal  to  carry,  482 

Special  cars  for,  483 

Penalty  for  tendering  or  carrying,  641 
"  Dangerous  Explosives  " — - 

Goods  to  be  marked,   641 
Debentures  and   debenture  stock. — See  Company. 
Debts,  power  of  Company  to  create,  163,  164 
Declaration:  — 

Impairing  liability,  582,  583 
Definitions,   1 
Delay  to  passenger,  414,  417 

To  goods,   416,   447 

In  furnishing  accommodation,   448 
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Deputy  Chief  Commissioner,  41 

Powers  of,  43 
Deviation  of  Line,  216,  221 

Direction  of  Board,  application  for,  48 
Directors. — See  Company. 
Discount,  issue  of  shares  at,   123 

Sale  of  Company's  securities  at,  17  0 
Discrimination :  — 

In  tolls,  burden  of  proof,  84 

Unjust,  cases  on,  532,  et  seq. 

In  tolls,  53  0 

In  allotting  freight  cars,  544,  551 

By  unreasonable  delay  in  handling  traffic,   544 

In  rates,  586 

In  interchange  of  traffic,  551 

Boad  may  consider  interests  of  public,    5  54 

In  classification,   563 

Reduced  fare  tickets,   5  85 
Dividends. — See   Company,    158 
Documents:  — 

Production  and  inspection  of,  49,  80 

Issued  by  Company  prima  facie  evidence,  81 

Purporting   to   be   signed     by    Minister,     Chief    Commissioner, 
Secretary,   or   Engineer,   prima  facie  genuine,   81 
Dominion  Parliament. — See  Parliament  of  Canada. 

Drainage: — 

General  notes  on  law  relating  to,   33  5,  et  seq. 

Proceedings  under   Provincial   Acts,    341 
Drains:  — 

Power  to  construct,  divert  or  alter,  207 

Restoration  to  former  condition,  210 

Along  and  across  Railway,  334 
Drawbars,  height  of,  408 

Duties  and  powers  of  directors. — See  Company. 
Earth,  taking  of  when  required  for  railway,   234 
Easement. — See  Land,   7 

Railway  company  cannot  grant,  over  its  land,  89,  91 
Ejectment  of  passenger,  433 
Election  of  directors. — See  Company. 
Electric  car:  — 

Penalty  for  not  stopping  at  crossing,  631 

General  powers  with  respect  to,  207 

Restoration  to  former  condition  where   diverted,   210 
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Electric  Railways:  — 

Connecting  with  or  crossing  Dominion  Railways,  31 
Crossings  of,  precautions,  42  9 
Electrical  Power. — See  Rates,  597 
Employees  to  wear  badges,  431 

Dismissal  at  instance  of  Board,  487 

Intoxication,  penalty  for,  642 
Engine,   communication   of  conductor   with,   407 

Person     travelling  on,    injury  to,    437 
English,  time  tables  and  bills  of  lading  printed  in,  659 
"  Equality  clause,"  531,  536 
Equipment  of  Trains. — See  Operation,  Apparatus. 

Penalty  for  improper,  627 
Errors  in  plan,  profile  or  book  of  reference,  217 

Correction  of,  218 
Evidence. — See  Witnesses. 
Exchange  of  traffic,  facilities  for,  48  0 
"  Exchequer  Court  "  defined,  5 
Experts: — 

Appointment  of,  in  advisory  capacity,  47 
Express:  — 

Carriage  by  defined,  589 
Express  Company. — See  Contract. 

Common  carriers,  590 

Facilities,  545 

Returns  by,  590 
Express  messenger,  has  rights  of  passenger,  437 
"  Express  toll  "  defined,   5 
Express  tolls:  — 

Approved  by  Board,  588 

Tariff  filed  with  Board,  588 
Expropriation. — See  Lands. 

Form  of  notice,  691 
Facilities. — See  Accommodation. 

For  traffic,  446,  et  seq.;   543-552 

Decisions  under  English  Acts,   545 

Receiving  and  forwarding  traffic,   544 

Interchange  of  traffic,   543 

Connecting  railway,  480,  544 

At  stations,  552 

Junctions  of  private  sidings  or  branch  lines,  544 

Express  companies  to  have  equal  facilities,  545 

Board  may  order  restoration  of  spur  track,  546 

Agents,  platforms,  stations  and  other  accommodation,  546 
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Facilities — Continued. 

Accommodation  for  live  stock,  548 

Cloak  room   and  covered  platform,  547 

Joint  rates,   547 

Specific  works,   553 
Fact,  finding  of  Board  as  to,  conclusive,  70 

Board  not  bound  by  finding  of  Court  as  to,  70 
See  Question  of  Fact. 
Failure  to  provide  accomodation  or  appliances,  456 

To  carry  goods  properly;   who  may  sue,  476 
Measure  of  damages,  476 
See  Penalties. 
False  billing  or  classification:  — 

Penalty  for,  63  5 
Fare,  refusal  to  pay,  432,   650 
Farm  crossing: — 

Jurisdiction  of  Board  exclusive,  52 

Under-crossings,   53 

Gates  to  be  kept  closed  by  owner,  492 

Live  stock  to  be  in  charge   (See  Cattle),  342 

Board  may  order,  342 

General  note  on,  343,  et  seq. 

Gates  to  be  kept  closed,  361 

Penalty,  639 
Fences: — 

Erection  and  maintenance  of,   350 

General  notes  on  law  relating  to,   350 

Penalty  for  taking  down,  destroying  or  injuring,  639 

If  taken  down,  company  not  liable  for  cattle  killed,  493 
See  Cattle. 
Fires,  prevention,  Board  may  make  orders,   59 

Defective  engines  or  appliances,  500 

Combustible  material  on  right  of  way,  494,   501 

Negligence,   what  is,   in  fire  cases,  498,  et  seq. 

Effect  of  legislation  on  liability  for,  505 

Grass,  right  of  way  to  be  kept  clear  of,   494 

Liability  of  company  for,  apart  from  negligence,  494 

Limitation  of  action  for,  495,  515 

Limitation  to  $5,000,  when  proper  appliances  used,  495 
Compensation  for  loss  by,  from  company's  engine,  495 

Insurance  against,  495 

Liability  of  Company  for,  general  remarks,   496,  et  seq. 
Fireguards,  Board  may  order,   495 
Flume  pipes: — 

Carrying  across  railway,  333 
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Forces,  His  Majesty's,  carriage  of,  485 
Foreclose: — 

No  right  in  case  of  railway,  507 
Foreign  companies  operating  in  Canada,  Act  applies  to,  29 
Forfeiture  of  Shares. — See  Company. 
"  Franchise  "   denned,  181 
Franking,  privilege,  63 
Freight,  delay  to,  416 

See  Goods,  Liability,  Commodities. 
Freight  car:  — 

Position  in  mixed  trains,  419 

Improperly  placing  in  passenger  train,   628 

Injuries  on,  437,  438 
Freight  classification: — 

Board  may  prescribe,  5  57 

Uniformity  in  Canada,  557 

In  United   States,    558,  et  seq. 

Principles  of,  558-564 

Publication  of  notice  of  change,  557,   558 

Construction  of  terms,   562 

Staples,  principles  of  classification,  560,   561 

Apples  and  pears,   classification  of,   563 

Coal,  classification  of,  561 

Corn,  classification  of,   560 

Hats  and  hatters'   furs,  classification  of,   562 

Hay  and   straw,  classification  of,   560 

Live   stock  and  products,   classification   of,    560 

Oiled  clothing,  classification  of,   563 

Patent   medicines,  classification  of,   563 

Railroad  ties  and  other   lumber,  classification  of,  563 

Raisins   and   dried   fruits,  classification   of,    560 

Split  peas   and  flour,   classification   of,    561 

Wheat  and  flour,  classification   of,    560 
French: — 

Time  tables  and  bills  of  lading  printed  in,  659 
Frogs,  packing  at,  4  83 
Gates: — 

Erection  and  maintenance  of,  350 

General  note  on  fences,  gates  and  culverts,  3  50,  et  seq. 

Farm  crossings,  to  be  kept  closed  at,  361,   492 
Or  company  not  liable  for  cattle,  492 
General  Act,  qualification  of  by  Special  Act,  18 
"  General  Advantage  of  Canada." 

See  Parliament  of  Canada. 


INDEX.  721 

General  meeting  of  shareholders. — See   Company. 
"  Goods  "  defined,  5 

Delay  in  delivering,  416 
Liability  as  carriers  of,  449,  458,  460 
Measure  of  damages,  476 
Connecting  carriers,  460 
Stoppage  in  transit,  478 
Detention  until  payment  of  tolls,  586 
May  be  sold  for  tolls,  587 
Perishable,    sale   for  tolls,    587 
Sale  by  auction  after  12  months',  587 
Government,  right  to  use  of  railway,  telegraph,  telephones,  etc.,  485 
May  erect  telegraphs  and  telephones  on  Company's  lands,  486 
Government  railways:  — 

Act  not  applicable  to,  28 
Governor-in-Council :  — 

Review  of  decision  of  Board  by,   72 
May  refer  to  Board  to  report,  etc.,  74 
Approval  of  increase  of  capital  stock,  108 

For  borrowing  by  Provincial    Company  under    Dominion 
jurisdiction,   172 
Profile  of  works  in  conection  with  navigable  waters,  291 
May  order  swing  or  draw  bridges  over  navigable  water,  293 
Grade  Crossing  Fund,   312 
Grand  Trunk  Pacific  Railway:  — 

Enquiry  by  Board  into   through  rates  to   ascertain   net  earn- 
ings, 57 
Appeal,   57 
Grants,  power  to  receive,  202 
Grass,  right  of  way  to  be  kept  free  from,  494 
Gravel,  taking  of  when  required  for  railway,  234 
Hand  grips  on  box  cars,  408 
Highway:  — 
Defined,  5 
Diversion  of,  2  07 

Restoring  to  former  condition,  210 
Wires  on,  324 

Opening  up  of  highway  to  be  subject  to  supervision,  329 
Temporary  removal  of,  329 
May  be  ordered  underground,   329 
Damages,    Company   responsible   for    unnecessary,    330 
Cutting  of,  at  fires,  330 
Workmen  to  wear  badges,  330 

Consent  of  Municipality,  Board  may  dispense  with,  330 
Carrying  railway  upon  highway  without  leave,  penalty,   624 

46— R.L. 
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Highway — Continued. 

Obstructing,  penalty,   624 

Failure  to  restore,  penalty,  625 

Right  to  take  for  railway  purposes,  308 

Occupation  of,  compensation,  309 
Highway  crossings:  — 

Railway  may  be  carried  over  or  across  by  leave  of  Board,  293 

General  notes,  294,  et  seq. 

To  be  kept  open  during  construction,  300 

Rights  conferred  by  special  Act  reserved,  301 

Level  of  rails,  3  02 

Plan  of  profile  to  be  submitted  to  Board,  302 

Board,  powers  of  respecting,  302 

Across  railways,  construction  of,  304 

Protection    at    highway    crossings,      general     notes     on,    305, 
et  seq. 

Existing  crossings,  310 

Protection  at  crossings  constructed  after  May  19th,  1909,  312 

Foot  bridges,  312 

Railway  Grade  Crossing  Fund,  312 

Overhead,  headway  at,  313 

Notes  on,   314,  et  seq. 

Structures  carrying  railway  over  or  under  highway,  315 

Repair  of,  315 
Approaches  at,  inclination  of,  317 

Sign  boards  at,  319 
Penalty,  625 

Warnings    at,    421 
Penalty,  630 

Obstruction  of  traffic  at,  431 
Penalty,   631 

Animals  at  large  near,  487 

Penalty  for  using  where  footbridge  provided,  641 
Horses,  at  large  on  highway  near  railway  crossing,  487 

See  also  Cattle. 
Illegal  acts  of  Company,  how  restrained,  93 
Impounding  cattle  at  large,   487 
Incorporation. — See  Company. 
Inherent  vice,  in  goods  carried,  459,  460,  472 
Injunction  to  restrain  illegal  acts  of.  company,   93 

Attorney-General  proper  plaintiff  to  restrain  public  injury,  93 

By  Board  against  use  of  railway    until  repaired,  387 

To    restrain    operation   of   railway    before    approval,    S8S 

See  covenants  of  railway  respecting  stations,  379 
See  Board,  Jurisdiction,  Agreement. 
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Injuries  on  platform,  baggage  or  freight  car,  437 

To  express  messenger,  437 

To  passenger,   liability   not  dependent   on  contract,    477 

Measure  of  damages,  479 
Inquiry,  by  order  of  Board  or  Minister, 

Powers  of  person  making,  77 
Inspecting  engineer:  — 

Defined,   6 

Duties  and  powers  of,   382,  et  seq. 

Company  must   give  full  information  to,   383 

Report  on  dangerous  railway,  388 

Plans  of  railway,  submission  to,  383 

May  forbid  use  of  dangerous  railway,   387 

Reasons  to  be  given,  38  8 

Notice  to  be  served  upon  Company,  388 

May  travel  free  on  railway,  383 

May  use  telegraph  free,  383 

Penalty  for  non-compliance  with  order  of,  627 

Penalty  for  obstructing,  638 
Inspection  of  documents,  49 

Of  property,  49 

Of   railway,    384,   et  seq. 
Insolvent  companies,   507-615 

Insurance,  by  Company,  against  liability  for  fire  from  engines,  495 
Interchange  of  traffic:  — 

By  connecting  lines,  Board  may  order  facilities,  480 

Company  must  give  facilities  for,  543,  551,  552 
Interest,  on  calls  overdue,  157 

None  in  respect  of  shares  in  arrear,  162 

On  securities  of  company,   163,   164,   185 
"  Interests  of  public  ": — 

Board  may  consider  in  determining  undue  preference,  554 

Meaning  of,  555-557 

See  Public  Interest,   585 
Interlocking  system: — 

Rules  of  Board  regulating,  688-690 

At  swing  bridge,  420 
Interested  party:  — 

Who  is,  51 

Decision  of  Board  conclusive,  49 
Interpretation,  1 

Interpretation  Act,  provisions  of,  as  to  companies,  85 
Interstate  Commerce  At,   531-532-533 
Intoxicating  railway  employees,  penalty  for,    642 
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Irregularities,   ratification  of. — See  Ratification. 

In  issue  of  securities  of  company,  167 
Joint  rate: — 

Company  may  be  ordered  to  establish,  547 

Exceeding  sum  of  locals  between  same  points,  576 
Joint  tariffs,  574-579 

Apportionment  of  through  rate,  575 

For  continuous  route,  574-578 

How  formed,   577 

Publication  and  filing,  579 

Board  may  require  information,   579 

Provisions  shall  apply  to  telephone  systems,   595 

Failure  to  file,  penalty,  633 
Journey,  continuous,  right  of  passenger  to,   457 
"  Judge  "  defined,  6 

May  appoint  railway  constables,  508 

See  Possession,  Lands,  conveyance  of;  Arbitrator,  etc. 
Judgment,  lien  created  by,  on  property  of  company,  167 
Judicial  control  of  company's  proceedings,  134 

With  election  of  directors,   141 
Judicial  notice,  of  rules,  orders,  etc.  of  Board,  61 
Junctions:  — 

Of  private  sidings  and  branch  lines,  544 
Jurisdiction  of  Board. — See  Board. 

Agreements,  enforcement  of,  55 

Rate  of  speed  in  cities,  etc.,  58 

Act,  etc.,  enforcement  of,  generally,  59 

Orders  of  Railway  Committee,  to  rescind  or  vary,  61 

Need  not  be  shown  on  face  of  order,  70 

Appeal  to   Supreme  Court  as   to,   72 

Reference  by  Governor-in-Council,  75 

Connections  between  railways,  447 

Specific  works,  448 

Mandatory  and  restraining  orders,  48 

Applications  and  enquiries,  generally,  48 

Receivers,  over,  49 

General  remarks,  49 

Statutory,  50 

History  of,  51 

Judicial  decisions  as  to,   52-55 
Farm  crossings,  52 
Highway  crossings,    51,   53 
Railway  crossings,  52 
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Justices  of  the  Peace:  — 

May  appoint  railway  constables,   508 
"Justice"  denned,  6,  16 
Ladders,  on  box  cars,  408 
Lands  denned   (See  Arbitrator,  Award),  7 
Whether  including  easement,  7 

Railway  company  cannot  alienate,  unless  superfluous,  8  9,  91 
Taking  and  using  of,  226,  et  seq. 
Crown  lands,  202,  226 
Public  beach,  227 
Naval  and  military  lands,  227 
Indian  lands,  227 
Other  railway  company's,  22  8 
Extent  of,  which  may  be  taken  without  consent  of  owner,  229 
For  right  of  way,  229 
For  station  grounds,  etc.,  230 
Additional  lands,  leave  to  take,  230,  et  seq. 
Adjoining  railway,  use  of,  232 
Disposing  of,  203,  209,  236 
Compensation  for,  210 

More  than  required,  can  be  taken  if  terms  advantageous,  236 
Conveyance  by  persons  having  limited  interest,  237 

Effect   of,   238 
Purchase  money,  Company  not  responsible   for,   under  certain 

conditions,  238 
Contract  for,  before  deposit  of  plan,  239 

Increased   value  of  remaining   land   to  be  considered  by  arbi- 
trators, 250 
Possession  of,  upon  payment  or  tender  of  compensation,  273 
See  Possession. 
Law,  question  of,  appeal  to  Supreme  Court,  73 

Opinion  of  Chief  or  Assistant  Chief    Commissioner    when    pre- 
siding shall  prevail,  44 
"  Lease  "  defined,  8 
Lease  of  rolling  stock:  — 

Deposit  with  Secretary  of  State,  657 
Notice  of  deposit  in  Canada  Gazette,  657 
"  Legislature  of  any  Province  "  defined,  9 

And  See  "  Provincial  Legislature." 
Liability  for  calls  on  shares,  157 
Liability  of  company  as  to  baggage,  440,  et  seq. 
Limitation  of,  441 
Of  sleeping  car  company  as  to   baggage,   443 
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Liability  of  Company — Continued. 

Of  company  as  carriers  of,  persons,  392,   450,  et  seq. 
Does  not  depend  on  contract,  477 

To  others  than  passengers,  453 

As  carriers  of  goods,  449,  458 
Of  animals,  464 

Who  may  sue,  476 

Of  connecting  carriers,  460 

As  warehousemen,  467 

Contracts  limiting,  469 

Effect  of  Act  on,   471,  et  seq. 

For  injury  to  or  by  cattle  on  its  property,  488 

Exceptions,  492 

For  cattle  injured  at  highway  crossings,  48  8 

Generally  for  injury  to  cattle  on  track,  487,  et  seq. 

For  fires,  494,  et  seq. 

For  act  or  omission  of  officers,  653 
See  Negligence,   Contract. 
Libel  by  officer  of  railway: — 

Limitation  of  action  for,  515 
Licensee  at  station:  — 

Duty  of  railway  company  to,  369 
Lien  by  judgment  on  property  of  Company,  167 

Penalties  a  first  lien  on  railway,  654 

See  Securities,  Working  Expenditure. 
Lights,  in  rear  of  train,  412 
Limitation  of  action:  — 

For  damages  done  by  the  railway,  512 

For  loss  by  fire  from  engine,  495 
Limitation  of  time  for  construction,  195,  et  seq. 
Liquor: — 

Penalty  for  selling  to  employees  on  duty,   643 

Penalty  for  drinking  or  wasting  liquor  in  package,  651 
Live  stock. — See  Cattle. 

Facilities  for  accommodation  at  stations,  548 

Shipment  of,  464,  466 
See  Liability. 
"  Live  stock  contracts  ": — 

Allowed   in  classification,   583 
Location  of  line,  213 

Map  of,  and  approval   by   Minister,  214 

Plan  profile  and  book  of  reference,  215 
Sanction  of  by  Board,  216 
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Location  of  line — Continued. 

Deviation  of  not  more  than  one  mile,  Board  may  permit 

216 
Deposit  with  Board,  217 

In  registry  offices,  217 
Errors  in,  217 
Correction  of,  218 

Registrar,  duties  of  respecting,  218,  219 
Location  of  station,  approval  by  Board,  366 
Locomotive,  injury  to  person  on,  437 
"Long  and  short  haul  clause,"  537,  540 
Lord  Campbell's  Act:  — 

Limitation  of  action  under,  516 
Lord's    Day. — See    Sunday,    and    Provincial    Legislation    regarding 

Sunday. 
Lord's  Day  Act,  693-701 

Loss  of  baggage    (See  Baggage),  440,  et  seq. 
Mail,  His  Majesty's,  carriage  of,  485 

Permitted  on  Lord's  Day,  697 
Management  of  Company,  by-laws  of  directors  for,  148 

Of  engine,  improper,  is  negligence,   5  01 
Mandamus. — See  Board,  Jurisdiction. 

See  Covenants  of  Railway  respecting  Stations,  379 
Materials:  — 

For  construction  and  maintenance,   taking  of,   234 
Measure  of  damages  for  injury  to  passenger,  402 

Loss,  delay  or  injury  to  goods,  476,  479 
Mechanics'  liens,  2  5,  26 
Meetings  of  shareholders. — See  Company. 
Men,  number  of,  on  train,  413 
Mileage  tickets,  reduced  rates  for,  584 
Mines  and  Minerals,  223,  et  seq. 

Working  of,  railway  not  to  interfere  with,  223 

Excepted    from   conveyance   to    Railway   Co.    unless     expressly 

conveyed,  223 
Working  of  within  40  yards  of  railway,  225 
"  Minister  "  denned,   8 

Location,  map  of,  approval  by,  214 
Mortgages,  by  Company. — See  Company. 
Mortgagee,  each  holder  of  Company's  securities  deemed,  182 
Municipality:  — 

May  be  partly  interested,  5 1 

May  subscribe  for  shares  in  Company,  131 

Mayor,  etc.,   ex  officio  director,   when,  144 
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Name  of  Company. — See  Company. 
Navigable  waters  not  to  be  obstructed,  287 

Note  on,    287,   et   seq. 

Bridges  over,  flooring,   289 

Headway  where  railway  carried  over,  289 

Drawbridge,  operation  of,  289 

Works  to  ba  approved  by  Governor-in-Council  and  Board,  290,  et 
Negligence,  383,   et   seq. 

Breach  of  statutory  duty,  389,  390 

Mes  ipsa  loquitur,  398 

Bes  gestae,  evidence  in  action  by  passenger,  398 

Assault  on  passenger  by  fellow  passenger,  392 

Servant  acting  within  scope  of  employment,  390 

Independent  contractor,  393 

Crowd  of  passengers  on  station  platform,  393 

Faulty  system,  394 

Common  employment,  defence  in  action  for,  394 

Under  Workmen's  Compensation,  Act,  395 

Principles  discussed,  395,  et  seq. 

Evidence  of,  cases  discussed,  397,  et  seq. 

Subsequent  change  of  premises,  399 

"Ultimate"  negligence,  400 

Carriers  of  goods,  as  contributory,  399 
See  Contributory  Negligence,  472 

Defence  of,  473 

In  fire  cases,  500 

What  is,  in  case  of  fires  from  engines,  498 

Defective  engines  or  appliances,  500 
Non-payment  of  fare,  432 

Penalty  for,  650 
Notice. — See  also  Practice. 

Impairing  carrier  's  liability,  582,  583 

Impairing  express  company's  liability,  590 

To  railway  of  dangerous  goods  carried,  641 

Penalty  for  removing  or  defacing  notice,  650 

Of  first  meeting  of  shareholders,  104 

Of  meeting  to  authorize  issue  of  securities,  163 

Of  meeting  to  increase  capital  stock,  108 

Of  other  meetings,  137 

Of  accidents  by  Company,  to  Board,  486 

By  secretary,  deemed  notice  by  directors,  if  by  order,  140 

Of  arrival  of  goods  at  destination,  467,  469 

Of  calls  on  shares,  153,  156 

Of  deposit  of  mortgage,  178,  657 
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Notice — Continued. 

Of  time  of  trains,  414,  419 

Of  overdue  trains,  632 

To  department,  of  application  for  leave  to  work  on  Sunday,  67 

Of  appeal  to  Supreme  Court,  73 

Of  application  to  Board,  65,  66 

Of  service  on  agent,  66 
Notice  of  expropriation: — 

What  must  be  shewn,  245 

Certificate  of  Engineer  or  Surveyor  to  accompany,  247 

Service  by  publication,  247 

Form  of,  691 
Nuisances: — 

On  railway,  by-laws  respecting,  522 
Oaths,  who  may  administer,  79 
Obstruction  of  highway: — 

Penalty  for  unlawful,  624 
Obstruction  of  highway  crossing,  431 

Penalty  for  unlawful,  631 
Ocean  cable  companies: — 

Act  to  control  rates  and  facilities  of,  659 
Offences  and  Penalties: — 

See  Penalties. 
"  Office  of  Begistrar  of  Deeds,"  defined,  11 
Officers  of  Board: — 

Not  to  hold  stock  or  interest  in  company,  etc.,  45 

Nor  in  railway  devices,  etc.,  45 
Officers  of  Company.— See  Company. 

Notice  to  Board  of,  94 

Penalty  for  obstructing  on  duty,  650 
Oil  cups,  413 

Omnibus  at  station,  357,  368 
Opening  of  railway  for,  traffic,  384,  et  seq. 

Leave  of  Board,  384 

Penalty  for,  without  leave,  626 

Examination  by  inspecting  engineer,  384 

Report  of  engineer  after  examination,  384 

Notice  to  company  of  report,  384 

Further  inspection,  385 

Board  may  give  leave  to  carry  traffic  on  unopened  railway,  385 
Until  railway  opened,  company  not  liable  as  common  carriers,  385 
Bailway  can  only  be  opened  upon  application  by  company,  386 
Down  line  of  railway  opened,  company  may  not  operate  up  line,  386 
Effect  of  inspection  upon  liability  of  company,  386 
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Opening  of  railway  for  traffic — Continued, 

New  work  on!  old  line  must  be  inspected  and  approved,  386 
Injunction  to  restrain  operation  before  approved,  386 
Eepair  of  railway,  Board  may  order,  387 
Board  may  enjoin  operation  of  railway  until  repaired,  387 
Operation,  407 

Apparatus,  appliances,  etc.,  407 

Board's  regulations  as  to,  407 

Oil  cups,  413 

For  prevention  of  fire,  494 

Bell,  413,  421 

Whistle,  413,  421 

Company  must  furnish  proper,  447 

Must  be  adequate,  460 

Damages  for  injury  from  failure  to  provide,  448,  456 

Communication  between   conductor   and  engine  driver,  407 

Brakes,  407,  409 

Couplers,  407,  409 

Box  freight  ears,  408 

Ladders,  on  box  cars,  408 

Hand  grips,  on  box  cars,  408 

Drawbars,  height  of,  408 

Engine,  communication  with,  407 

Tail  lights,  412 

Badges,  employees  to  wear,  431 

Freight,   delay  to. — See  Company,   Liability,   Goods,  416,   418 

Packing,  at  frogs  and  switches,  483 

Passenger,  delay  to,  414,  417 

Injury  to. — See  Liability. 

Eefusing  to  pay  fare,  432 

Boiling  stock,  uniformity,  413 

Ticket.— See  Ticket. 

Trains,  working  of,  413 
Apparatus  on,  407 

Men,  number  of,  413 

Coal,  use  of,  413 

Begularity  of,  414 

Time  and  time-tables,  414,  419,  447 

Delay  to  passengers  and  goods,  414,  416,  417 

Blackboards,  419 

Passenger  car,  position  of,  in  mixed  trains,  419 

Stop  at  swing  briuges,  420 

At  rail  level  crossings,  430 

Highway  crossings,  precautions,  421,   430 

Obstruction  of  traffic  at,  431 
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Operation — Continued. 

Speed,  58,  407,  420,  426 
Moving  reversely,  precautions,  428 

Penalty,  630 
Railway  crossings,  precautions,  429,  430 

Penalty,  630,  631 
Electric  railway  crossings,  429 
Penalty,  631 
Order  of  Board. — See  orders  and  regulations  of  Board,  application  for,  48 
Contingent  and  intei'im  orders,  69 
Mandatory,  jurisdiction  as  to,  48 
Restraining,  jurisdiction  as  to,  48,  55 
Upon  terms,  69 
Enforcement  of,  49 
To  take  effect  at  future  time,  69 
Rescission  or  variation  of,  58 
Service  of,  65 
Ex  parte,  67,  69 

Need  not  show  jurisdiction  on  face,  70 
Review,  by  Governor-in-Council,  72 
Pinal,  except  as  provided  in  see.  59,  74 
Record  of,  47 
Certified  copy  of,  47 

Certified  copy  of  is  prima  facie  evidence,  81 
May  not  be  retroactive,  570 
Penalty  for  non-compliance  with,  626 
Orders  and  regulations  of  Board,  specific  subjects  for,  58 
Working  of  trains,  413 
May  be  general,  special  or  limited,  60 
Penalties,  Board  may  fix,  not  exceeding  $100,  60 
Publication  in  Gazette,  61 
Company  to  notify  its  officers  of,  66 
Judicial  notice  of,  61 
' '  Owner  ' '   defined,  8 
Owners  who  are,  8 
"  Owner's  risk  ": — 

Effeet  of,  in  classification,  583 
Parliament  of  Canada:  — 
Jurisdiction  of,  20 

Declaration  that  work  for  general  advantage  of  Canada,  effect  of,  20, 
22,  28,  29,  32,  33,   172 
History  of,  32 
May  legislate  respecting  civil  rights   as  affecting  Dominion  railways, 

24 
Dominion  jurisdiction,   limits   of   provincial   and,   20,  34 
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Parliament  of  Canada — Continued. 

Dominion  jurisdiction  over  municipalities,   24,  27 
As  to  provincial  Crown,  lands,  27 
Party  interested. — See  Interested  Party. 
"Party  Bate  Ticket,"  537 
Passenger  traffic  on  Lord's  Day  not  prohibited,  694 

Unlawful  where  principal  object  is  amusement  or  pleasure,  695 
Passenger,  delay  to,  414,  417 

KefuBal  to  pay  fare,  432 

Baggage  of,  checking,  439 

Liability  as  carrier  of,  450 

Not  dependent  on  contract,  477 

Right  to  continuous  journey,  457 

Protection  of,  457 
Passenger  car,  position  of  on  mixed  trains,  419 
Passenger  tariffs: — 

Fractions  of  five  cents,  568 
Passenger  trains,  communication  between  conductor  and  driver,  407 
Penalties,  take  priority  over  mortgage  of  company's  property,  174 

First  lien  on  railway,  654 
Penalties  generally:- — 

For  breach  of  order  or  regulations,  may  be  fixed  by  Board,  60 

Imposition  of,  524 

Not  to  affect  liability  for  damages,  60 

For  breach  of  order  of  railway  committee,  61 

For  violation  of  by-laws,  526 

For  carrying  by  express  without  filing  tariff,  589,  637 

Proceedings  by  Attorney-General,  654 

Where  $100  or  less  654 

Where  $500  or  less,  654 

Prosecution  for  under  Lord's  Day  Act,  699 

Prosecution  for,  626,  643,  et  seq. 
Penalties  for  Specific  Offences: — 

Befusal  to  check  baggage,  628 

Refusal  by  Registrar  of  Deeds  to   receive  plans,   623 

Refusal  to  make  returns,  647,  649 

Refusal  to  sell  copies  of  scheme  of  arrangement,  649 

Opening  packages  with  intent  to  steal,  650 

Purchase  of  stock  by  directors,  632 

"Violating  Act  as  to  tolls,  633,  634 

Departure  from  tolls,  637 

Walking  on  track,  639 

Trespassing  on  railway  property,  650 

Not  removing  weeds  on  right  of  way,  644 

Unjust  discrimination,  636 
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Penalties  for: — 

Unlawful  height  of  bridge,  625 

Bridge  erected  unlawfully,   633 

Breach  of  statutory  duty,  651 

Violating  by-laws,  644 

Turning  cattle  upon  railway  enclosure,  639 

Passing  over  level  railway  crossing  without  signals,  630 

Passing  over  level  railway  crossing  without  stopping,  630 

Electric   car  passing   over  level  railway     crossing     without  signal  or 

stopping,  631 
Carrying  dangerous  goods  except  in  cars  specially  designated,  642 
Tendering   dangerous   goods   without   notice,   641 
Obstructing  inspecting  engineer,  638 
Failure  to  notify  of  accident,  642 
Failure  to  construct  bridge,  624 
Failure  in  duty  as  railway  constable,  645 
Failure  to  restore  highway,  625 
Failure  to  file  plan  of  constructed  railway,  623 
Failure  to  erect  signboards  at,  highway  crossings,  625 
Failure  to  stop  at  swing-bridge,  628,  629 
Failure  to  file  joint  tariff,  633 
Failure  to  properly  equip  trains,  627 
Non-payment  of  fare,  650 
False  billing  or  classification,  635 
Taking  down  fences,   639 
Destroying  or  injuring  fences,  649 

Using  highway  crossing  where  foot-bridge  provided,  641 
Leaving  gates  at  farm  crossing  open,  639 
Carrying  railway  upon  highway  without  leave,  624 
Intoxication  of  railway  employees,  642 
Unlawfully  drinking  or  wasting  liquor  in  package,  651 
Selling  liquor  to  employees  on  duty,  642 
Making  false  returns,  648 
Moving  reversely  without  watchman,   630 
Non-compliance  with  order  of  Board,  626 
Non-compliance  with  notice  of  engineer,  627 
Removing  or  defacing  notice,  650 
Unlawfully  obstructing  highway,  624 
Opening  railway  for  traffic  without  leave,  626 
Obstructing  officers  of  company  on  duty,  650 
Continuation  of  offences,  653 

Improperly  placing  freight  car  in  passenger  train,  628 
Unlawfully  obstructing  highway  crossing,  631 
Not  giving  notice  of  over-due  trains  at  station,  632 
Concession  in  rates,  636 
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Penalties  for — Continued. 
Kebates,  636 

May  be  deducted  from  constable's  salary,  645 
Excessive  speed  in  city,  town  or  village,  630 
Person. — See  Party. 
Pipe  lines: — 

Diversion  of,  207 

Eestoration  to  former  condition,  210 
Grossing  railway,  333 
Plan  defined,  9 

Of  completed  railway,  penalty  for  non-filing,   623 
Plan,  profile  and  book  of  reference: — 
Rules  of  Board  respecting,  680,  687 
Location  plan,  215 

Sanction  by  Board,  216 
Deposit  with  Board,  217 

In  registry  offices,  217 
Errors  in,  217 
Correction  of,   218 
Registrar's  duties  respecting  Completed  railway,  of,  219 
Deposit  with  Board,  219 

In  registry  offices,   219 
Preparation,  manner  of,  220 
Deviations  in  line,  of,  221 

Additional  lands,  on  application  for  leave  to  take,  231 
Deposit  of,  general  notice  of  lands  required  for  railway,  243 
Branch  line,  of,  to  be  submitted  to  Board,  277 
Deposit  with  Board,  278 
Deposit  with  Registrar,  278 
Highway  crossings,  302 
Wires  crossing  railway,  323,  333 
Platforms  at  stations: — 

See  Facilities  for  traffic,  546 
When  part  of  station,  367 
Injuries  on,  437,  438 
Pleading: — ■ 

Not  guilty  by  statute,  plea  of,  518 
Form  of  plea,  520 
Action  on  contract,  519 
In  action  of  specific  performance,  519 
Particulars  of  plea,  519 
Other  matters  with,  520 
Police  Magistrate: — 

May  appoint  railway  constables,  508 
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Pooling: — 

Freight  or  tolls  forbidden,  541 

Division  of  earnings  between  companies,  541 

Legislation  concerning,  in  United   States,  542 
Two  methods  of,  542 

Agreements  to  maintain  rates  invalid,  542 

Sherman  Act,   decisions  on,  542 

Public  policy  in  England,  542 

Competition  between  railways,  542 

Pipe  line,  railways  may  pool  receipts  with,  543 

Penalties  for  disregarding  pools  invalid,  543 
Possession. — See  lands. 

On  payment   or  tender   of   compensation,   273 

Warrant  for,  in  certain  cases,  273  et  seq. 

Procedure  on  motion  for,  276 
Power: — 

Development  works  crossing  railway,  333 
Powers  of  Board. — See  Board,  Jurisdiction. 
Powers  of  directors. — See  Company. 
Powers  of  railway  company. — And  See  Company. 

General  powers,  201,  et  seq. 
Note  on,  198 

Entry  on  lands,  202 

Receiving  grants  and  bonuses,  202 

Acquiring  and  holding  property,  203 

Alienation  of  property  not  necessary  for  railway  purposes,  203 

Carrying  railway   across   lands,   203 

Crossing  and  connecting  with  other  railways,  204 

Constructing  and  operating  railway,  205 

Buildings  and  equipment,  205 

Branch  railways,  205 

Transporting  passengers  and  freight,  206 

Trees,  removal  of,  206 

Tunnels  and  similar  works,  206 

Highways,  water-courses,  etc.,  diversion  of,  207 
To  be  restored  as  nearly  as  possible,  210 

Drains,  construction  of,  207 

Drains,  pipes  and  wires,  diversion  of,  207 

To  be  restored  as  nearly  as  possible,  210 

Telegraphs  and  telephones,  207 

Alteration  and  repair  of  works,  208 

Disposing  of  lands  granted  by  Crown,  209 
To  another  company,  209 

Disposing  of  lands  given  by  corporation  or  person,  209 
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Powers  of  railway  company — Continued. 

Compensation,  full,  to  be  made  for  exercise  of,  210 

Notes  on,  210,  et  seq. 
United  States,  exercise,  of,  in,  213 
Practice  and  procedure. — See  Notice,  Pleading,  Rules. 
Notices,  64 

Signature  of,  64 
Service  of  notices,  orders,  etc.,  41,  64,  65,  66,  95 
On  agent  of  company  at  Ottawa,  65 
By  mail,  66 
By  posting,  66 
General  rules  may  be  made  by  Board,  70 
Stated  case  for  Supreme  Court  on  question  of  law,  71 
Bules  of,  before  Board,  70 

On  appeal  to  Supreme  Court,  73 
Precautions  at  highway  crossings,  421 

Railway  crossings,  429 
President. — See  Company. 

Prevention  of  fires,  Board  may  make  orders,  59 
Production  of  documents,  49 

Property,  power  to  acquire,  hold  and  alienate,  203 
Board  may  order  Company  to  acquire,  448 
Inspection  of  and  entry  on  by  order  of  Board,  49 
After  acquired,  mortgage  of,  174 
Protection  of,  Board  may  make  orders,  59,  414 
Lien  by  judgment  on  Campany's,  167 
Mortgage  of  Company's,  174 

Exceptions  from,  177  / 

Trespass  on  railway  property,  penalty,  650 
Protection!  of  passengers,  public  and  property,  order  of  Board  to  ensure, 

59,  414,  457 
Provincial  Crown  lands,  27 
Provincial  legislature,  defined,  9 
Provincial  legislation: — 

Limits  of  provincial  and  Dominion  jurisdiction,  20,  34 

How  far  provincial  legislation  applicable  to  Dominion  railways,  23 

Cannot  affect   construction    or    operation    or    physical    condition    of 

railway,  24 
But  valid  for  general  administration  of  justice,  etc.,  23 
Mechanic's  liens,  25,  26 

Borrowing  power   authorized  by,  restricted     when     company  brought 
under  Dominion  jurisdiction,  172 
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Provincial   legislation  regarding   Sunday,   35 

Made  applicable  to  certain  Dominion  railways,  if  otherwise  valid    35 
Ratification  by   Governor-in-Couneil  of  such  legislation    passed    after 

10th  August,  1904,  36 
Exceptions,  36 

Lord's  Day  Act  held  criminal  legislation,  37 
History  of,  37 
Provincial  railways,  subject  to  certain  provisions  of  Act  if  connecting  with 

or  crossing  Dominion  railways,  31 
Provincial  Railway:— 

Jurisdiction  of  Board  over,  366 
Provisional  directors. — See  Company.  ( 

Proxy,  form  of,  139 
Public  control: — 

Over  stations,  367 
Publie  interest: — 

Board  may  allow  company  to  charge  special  tolls,  585 
Publie,  protection,  safety  and  accommodation  of,  414 
Publication: — 

Of  tariff,  528 
Publicity  section,  581 
Purchase  of  railway. — See  Railway. 
Purchase  of  railway  securities:  — 

Prohibited,  193 
Purchase  money  for  land  taken: — 

Company  not  responsible  for  under  certain  conditions,  238 
Questions  of  fact. — See  Fact. 

May  be  determined  by  Board,  553 
Unjust  discrimination,  553 
Undue  or  unreasonable  preference,  553 
Rails,  space  between,  to  be  packed,  4  83 
Rails,  ties,  and  superstructure,  mortgage  on,  176 
"  Railway  "  defined,   9 

Definition  of  re  telegraph  and  telephone,  596 

Judicial  definitions  of,  10 

Purchase  of,  by  person     without  corporate  power  to  operate, 

506 
Minister   may   authorize  purchaser  to   operate,    506 
Purchaser  shall  apply  for  authority  to  operate,  507 
Minister  may  extend  authority,   507 
Shall  be   closed   if   authority  not   obtained,    507 
Construction  and  operation  contemplated  by  corporation,  507 
Mortgage  of,  no  right  to  foreclose,  507 
Sale  of,  508 
Common  carriers,  449 
47— R.L. 
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"Railway  Act,  1888,"  defined,  11 
Railway  Act,  1903: — 

Parts  of,  onsolidated  in  R.S.C.  cap   37,  661,  et  seq. 
Railway  Committee:  — 

Abolished  and  powers  vested  in  Board,  51 

Orders  of,  in  force  till  repealed  or  varied,  61 
Penalties  under,  enforcement,  61 
Board  may  rescind  or  vary,  61 
May  be  made  rules  of  Court,  61 
May  be  sanctioned  by  Governor-in-Council,   62 
Railway  Company. — See  Company. 
Railway  constables,   508,  et  seq. 

Penalty  for  failure  in  duty,  645 
Railway  crossing,  284 

Jurisdiction  of  Board  exclusive,  52 

Precautions  at,  286,  408,  429 

Interswitching  may  be  ordered  at,  286 

Safety  appliances  at,  286 

Penalty  for  passing  over  without  stopping,  630 
Railway  securities. — See  Company. 

Purchase  of,  prohibited,  193 

Penalties,  622 
"  Rate  "  defined,  12,  596 

When  means  telephone  or  telegraph  rate,  596 

Rate-per-ton-per-mile  rule,  566 

On  grain  and  flour  to  Atlantic  seaboard,  565 

On  branch  lines  and  main  line  to  common  points,  565 

Rates,  reasonable  and  just,  principles  of,   565-567 

Fractions  of  mile  in  making  rates,  5  67 

Fractions  of  five  cents  in  making  rates,  568 

For  electric  power,  59  7 

Free  or  reduced  for  carrying  and  storing  goods,  583 

Free  or  reduced  for  carrying  persons,  to  whom  allowed,  584-586 

Railway  employees  and  others,  passes  for,  58  4 

See  also  Tolls,  Tariffs,  Tickets. 
Rate  of  Speed. — See  Speed. 
Ratification  of  irregularities:  — 

In  acts  of  diretors,  143 

In  proceedings  of  Company,  135 
Rebates: — 

Penalties  for,  636 
Receiver: — 

Appointment  of,  does  not  oust  jurisdiction  of  Board,  4» 

Must  obey  orders  of  Board,  49 

Appointment  at  instance  of  security-holders,  186 
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Records  of  Board,  47 

Of  shareholders  in  company,  133 

Refusal  to  pay  fare,  432 
"  Registrar  of  Deeds,"  "  Registrar,"  denned,  11 

Duties  of,  recording  plans,  profiles  and  books  of  reference,  218 

Penalty  for  refusing  to  receive  plans,  523 
"  Registry  of  Deeds  "  denned,  11 
Regulations. — See   Orders   and  regulations,   Board. 
Rental: — 

May  be   fixed   where  persons   interested  in   lands   cannot   sell, 
240 

Report  of  all  accidents  by  Company,  486 

Report,  of  Board,  annual,  77 
lies  ipsa  loquitur,   452 
Res  gestae,  39  8 

Reserve  Fund. — See  Company. 
Returns:  — 

Form  of  by  express  companies,  590 

Penalty  for  refusal  to  make,  645,  649 

Penalty  for  making  false,  648 
Revenues  of  Company,  mortgage  of,  176 
Reversely,  train  moving. — See  Operation. 
Review,  of  orders  of  Board,  74 
Right  of  Action. — See  Action,  Liability,  Negligence. 

For  not  furnishing  accommodation,  448 

For  injury  from  failure  to  provide  appliances,  etc.,  456 

For  failure  to  carry  goods  properly,  476 

For  cattle  killed,  488 
Right  of  way,  railway  cannot  grant  over  its  lands,  89,  91 

Combustible  material  on,  494,  501 

Weeds,  removal  of,  644 
Rivers: — 

Diversion  of,  207 

Restoration  to  former  condition,  210 
"  Rolling  stock  "  defined,  11 

Mortgage  of,  17  o 
Rule  of  Court:  — 

Order  of  Board  may  be  made,  67 

Order  of  Railway  Committee  may  be  made,  61 

Procedure  to  make,  6  8 
Rules  of  Board,  60,  73,  666,  et  seq. 

Sessions  of  Board,  666 

Interpretation  of  rules,  666 

Application  to  Board,  666 

Complaint  to  Board,  666 
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Rules  of  Board — Continued. 

Answer  to  complaint,  667  » 

Reply  to  answer,  668 

Affidavit  verifying  proceedings,  668 

Stay  of  proceedings,  668 

Notice  of  application,   668 

Consent  cases,  669 

Issue  may  be  directed  by  Board,  670 

Questions  of  law,  hearing  by  Board,  670 

Meetings  of  Board,  670 

Examination,  preliminary,  670 

Production  and  inspection  of  documents,  670 

Witnesses,  examination  of,  671 

Hearing  by  Board,  671 

Judgment  of  Board,  672 

Alteration  or  rescinding  order  of  Board,   673 

Appeal  from  order  of  Board,  73,  673 

Ex  parte  orders  of  Board,  673 

Affidavits  of  service,  673,  679 

Time,  computation  of,  674 

Amendment  of  proceedings,  674 

Technical  objections  not  allowed,  674 

Exchequer  Court,  practice  of,  where  applicable,  674 

Costs,  allowance  of  by  Board,  67  5 

Taxation  of  costs  by  Board,  675 

Forms  of  proceedings  before  Board,  676-677 

Witness  fees,  678 

Notice  of  appeal,  form  of,  678 

Sanction  of  Board,  application  for,   48 

Salaries  of  commissioners  and  staff,  62 
Safety,  orders  of  Board  to  ensure,  59,  414 
Sale  of  railway. — See  Railway. 
Sand,  taking  of  when  required  for  railway,  234 
Scheme  of  arrangement: — 

Preparation  of,  607 

Copies  to  be  kept  for  sale,  615 

Penalties  for  failure  to  keep,  640 

To  be  filed  in  Exchequer  Court,  607 

Injunction  restraining  action  against  insolvent  railway,  607 

Publication  in  Canada  Gazette,  607 

Stay  of  proceedings  against  insolvent  railway  company,   607, 
610,  611,  614 

Constitutionalty  of,  608 

Provincial  Railway  Company,  scheme  filed  by,  608 
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Scheme  of  arrangement — Continued, 
Creditors,  rights  under,   610 
Bondholders,  rights  under,   612 
Confirmation  and  enrolment,  614 
Assent  to  scheme,  612 

Rules  for  approving  may  be  framed  by  Exchequer  Court,  615 
Season  tickets  at  lower  rates,  55  7 
"Secretary"  denned,  11 

Secretary,  of  Board,  appointment  and  duties,  47 
Acting,  47 
Notices  by,  140 
Secretary,  of  Company,  152 
Secretary  of  State: — 

Deposit  of  mortgage  with,  656 
Deposit  of  lease  of  rolling  stock  with,  657 
Security  from  officers  of  Company. — See  Company. 
Security-holders,  rights  of,  182,  183 
Securities  of  Company. — See  Company. 
Service,  of  notices  and  other  documents. — 

See  Company,  Notices,  Practice. 
Services,  payment  for,  to  person  not  on  staff  of  Board,  63 
Shareholders. — See  Company. 
Shares. — See  Company. 

Shelter  for  employees,  Board  may  make  order,  59 
'■  Sheriff"  defined,  11,  16 

Form  of  warrant,  sec.   218,   692 
Shipping  bill,  statements  in  as  evidence,  47  5 

See  Conditions. 
Sidings,  when  part  of  station,  367 
Signals,  at  highway  crossings,   421 

At  railway  crossings,  429 
Sittings  of  Board. — See  Board. 
Sleeping  car  company,  liability  as  to  baggage,  443 
Snow  fences:  — 

Erection  of  on  adjoining  land,  236 
"Special  Act"  defined,  11 

Defined  re  telegraph  and  telephone,  591 
Overrides  General  Act,  16 

Provisions  in,  qualifying  former  General  Act,  18 
Special  freight  tariffs  defined,  568 

Specific    performance. — See   Covenants    of    Railways,    379 
Specific  works,  Board  may  order,  447 
Speed,  rate  of  in  cities,  etc.,   Board  may  limit,   58 
Appliances  to  check,  407 
Over  swing-bridges,  etc.,  420 
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Speed  of  trains: — 

By-laws  respecting,   522 

Speed: — 

Penalty  for  excessive  in  cities,  630 
Spur  track  facilities,  546.     See  Facilities  for  Traffic. 

Board  may  order  restoration,  53 
Staff  of  Board,  appointment  and  dismissal,  48 
Standard  freight  tariff  defined,  568 
Statistics  and  returns: — 

By  railway  company,  616-621 

Semi-annual  returns  of  accidents,  617 

Weekly  returns  of  traffic,  617 

Returns  and  accident  reports  privileged,  618 

Board  may  require  returns  and  information,  619 

Board  may  make  information  public,  621 

Governor  may  require  Board  to  communicate  information,  620 

Forms  of  returns,   617 

Penalties  for  refusal  to  make  returns,  647 
Station  defined  for  assessment  purposes,  367 
Stations:  — 

Accommodation  at,  366,  546 

Blackboards  for  notice  of  overdue  trains,  632 

Location  to  be  approved  by  Board,  366 

Platforms  and  sidings,  when  part  of,  367 

Requirements  of  Board  as  to  plans  of,  6  85 

Jurisdiction  of  Board  over  stations  on  provincial  railways,  366 

Public  control  over,  367 

Exclusion  from,  367 

Closing  station,  367 

Cloak  room,  charge  for  privileges  at,  367 

Cabs  and  omnibus  at,  367 

Union  Station,  disputes  as  to  management,  367 

Licensee  at  station,  369 

Reasonable  means  of  access,  369 

Non-repair  of  station  premises,   370 

Alighting  from  or  boarding  trains  at,  370,   et  seq. 

Approaches  to,  company  must  repair,  369 

Bridge  leading  to  station,  repair  of,     369 

Covenants  respecting,   373,  et  seq. 

Platforms,  agents  and  accommodation  at,  546 

Board  may  order  company  to  provide  facilities  for  traffic  at,  552 

Liability  of  Company  for  acts  of  crowd  at,  393 

Penalty  for  not  giving  notice  of  overdue  trains,  632 
See  Facilities  for  Traffic. 
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Stock,  allotment  of,  by  provisional  directors,  100 

Capital. — See  Company. 

Calls,  on. — See  Company. 

Purchase  by  directors,  622 

Purchase  by  railway,  ultra  vires,  522 

New,  purchase  by  railway,  522 
Stone: — 

Taking  of,  when  required  for  railway,  234 
"Stop,  look,  listen,"  425 
Stoppage  in  transit,  478 
Street .  railways : — 

Connecting  with  or   crossing  Dominion   railways,   31 
Substantially  similar  circumstances  and  conditions,  531,  et  seq. 
Sunday,  application  for  leave*  to  work  on,  67 

Notice  to  be  served  on  Department  of  railways  and  canals,  67 

Provincial  leeislation  as  to  (see  Provincial  legislation.) 
See  Works  of  necessity  or  mercy,  Passenger  traffic. 
Superior  Court: — 

Board  has  powers  of,  597 
Supreme  Court: — 

Stated  case  for,  71 

Appeal  to,  as  to  net  earnings  of  G.T.P.,  57 
On  question  of  jurisdiction,  72 
On  question  of  law,  73 
Swing  bridges,  stop  at,  420 
Swing  bridge: — 

Penalties  for  failure  to  stop  at,  628 
Switches,  packing  at,  483 
Tail  lights,  412 
Tariff:— 

Penalty  for  carrying  goods  by  express  without  filing,  637 
Tariffs  of  tolls,  564,  et  seq. 

Form  and  particulars  of,  564 

Approved  by  Board,  570 

Disallowance  by  Board,  564 

Substitution  for,  disallowed,  564 

Amendment,  564 

Consolidation,  564 

Ke-issue,  564 

Fraction  of  mile  in  making  rates,  567 

Freight  tariffs,  568,  et  seq. 

Standard  freight  tariff,  569 

Passenger  tariffs,  572 

Standard  passenger  tariffs,  572 

Special  passenger  tariff,  572 
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Tariffs  of  tolls — Continued. 

Joint  tariffs,  569 

Competitive  tariffs,  568,  571 

Commodity  tariffs,  568 

Special  freight  tariffs,  568,  570 

Express,  588 

Telephone  and  telegraph,  593 

Inspection  of  Tariffs  by  public,  580 

Notice  of  posting  up  tariffs,  581 

Board  may  regulate  publication  of,  528 

When  presumed  legal,  84 
Telegraph  defined,  591 

Include  wireless  telegraph,  12 
Telegraph  toll: — 

Defined,  591 
Telegraphs,  application  of  provisions  of  Eailway  Act  to,  596 

General  powers  with  respect  to,  207 

Restoration  to  former  condition  where  diverted,  210 

Power  to  construct,  320 

Wires  across  railway,  leavei  of  Board  required,  323 
Telegraphs  and  telephones,  use  by  government,  485 

Government  may  erect  on  company's  lands,  486 
Telephone: — 

Application  of  provisions  of  Eailway  Act  to,  596 
Telephone  toll,  defined,  12 
Telephones: — 

General  powers  with  respect  to,  207 

Restoration  to  former  condition  diverted,  210 

Power  to  construct,  320 

Municipal  telephone  system,  connection  with,  321 

Wires  across  railway,  leave  of  Board  required,  323 

Construction  of  lines  in  public  places,  331 

Long  distance  lines,  332 

Disputes  respecting,  332 

Changes  in  line,  332 
Thistles  and  weeds,  company  to  remove  from  its  lands,  494 
Through  rate: — 

Apportionment   of  in  joint  tariffs,   575 

Mileage  basis,  577 
Tickets:  — 

Mileage,  excursion  or  commutation,   reduced  rates  for,   584 
Legal  effect  of,  432 
Copyright  on,  none,  433 
"Scalping,"  433 
Conditions  on,  435 
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Time  of  trains. — See  Operation. 

Time,  extension  of,  for  complying  with  order,  etc.,  69 

Service  of  notice  of  application,  67 

Appeal  to  Supreme  Court,  73 
Time  tables: — 

By-laws  respecting,  522 

Printed  in  English  and  French,  659 
Title,  short,  1 
Toll,  denned,  12 

Meaning  of  telegraph  or  telephone  toll,  596 
Tolls,  for  carriage  of  traffic,  447 

Must  be  equal,  449 

Tariffs,  preparation  of,  528 

Board  must  approve  by-laws  fixing,  528 

Board  may  approve,  change  or  vary,  528 

Company  cannot  charge  tolls  until  approved,  528 

Recovery  of  tolls  charged  without  authority,  529 

What  tariffs  of  tolls  cover,  530 

Partly  by  rail  and  partly  by  water,  apportionment,  557 

Company  must  collect  tolls  prescribed,  529 

Must  be  charged  equally,  530,  533 

"Small's"  toll  defined,  568 

Discrimination  in  tolls  forbidden,  530 

Board  may  permit  lower  tolls,  585 

Recoverable  in  any  Court,  586 

If  not  paid  in  six  weeks,  goods  may  be  advertised  and  sold,  587 

Express,   subject  to   approval  of  Board,  588 

Not  chargeable  until  approved,  589 

Telephone  and  telegraph,  subject  to  approval  of  Board,  591,  593,  597 

Penalty  for  violating  Act  as  to,  633 

Penalty  for  departure  from,  637 
Traffic  defined,  13 

Defined  as  to  telegraph  and  telephone,  596 

Receipt  and  delivery  of,  by-laws  respecting,  522 

See  Facilities  for  traffic,  543,  552 
See  Passenger  traffic. 
Traffic  agreements,  602,  606 

Agreements  for  interchange   of  traffic, ,  602 

Running  powers,  company  may  grant,  603 

For  division  of  tolls,  603 

For  management  and  working  of  railway,  603 

Joint  committee  to  carry  into  effect,  603 

Consent  of  shareholders,  603 

Approval  by  Governor-in-Council,  603,  606 

Recommendation  by  Board,  603 
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Traffic  agreements — Continued. 

Board  may  exempt  from  prescribed  conditions,  603 
To  avoid  competition,  604 
Power  of  Board  to  vary,  606 

Maintenance  of  premises  by  working  company,  605 
See  Opening  railway  for  traffic,  384,  et  seq. 
Traffic  by  water: — 

Application  of  Act,  30 
Accommodation  for,  446 
Tolls  for  carriages  of,  447 
Train  defined,  13 

See  Operation. 
Transfer  of  shares. — See  Company. 
Transit,  stoppage  in,  478 
Travelling  expenses  of  Board  and  staff,  63 
Travelling  on  Railway:  — 

By-laws  respecting,  522 
Trees:  — 

Standing  within  100  feet  of  railway  may  be  removed,  2  06 
Trespassing  on  railway  property. — See  Walking  on  Track. 

Penalty  for,   650 
Trusts  as  to  shares  in  Company. — See  Company. 
Tunnel:  — 

Carrying  across  railway,  333 

Headway,  where  railway  passes  through,  361 

Jurisdiction  of  Board  as  to,  361,  362 
Alterations  in,  364 
Ultra  vires,  of  Company. — See  Company,   Powers. 

Of    Parliament  or  Legislature. — See   "Parliament,"    "Provin- 
cial Legislation." 
Acts  of  railway, 

Agreement  not  to  exercise  charter,   599 
Amalgamation  of  railways,   599 
By-laws  of  railway,  523 
Lease  of  railway,  600 
Purchase  of  stock  by  railway,  622 
See  Covenants  of  railway,  375 
"  Undertaking  "  defined,  14 
Undue  preference,  537,  543,  548,  555,  557 

What  Board  may  consider  in  determining,  554 
Undue  prejudice,  544 
Union  Station:  — 

Disputes  as  to  management  of,  367 
United  States:  — 

Exercise  of  powers  of  railway  company  in,  213 
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Unjust  discrimination. — See  Discrimination. 

Penalty  for,  636 
Vacancy  in  Board:  — 

Not  to  affect  jurisdiction  of  remaining  commissioners,  44 
Vice-President. — See   Company. 
Violations  of  Act  or;  of  orders  or  regulations,  complaints  to  Board 

respecting,  48 
Votes,  at  shareholders'  meetings. — See  Company. 
Wages: — 

Of  mechanics  and  labourers  on  railway,  381 

Minister  may  determine  fair  and  reasonable  rate,  382 
Walking  on  track:  — 

Penalty  for,  639 

Trespassers  on  railway,  action  by,  for  injuries,  640 

Infants  trespassing  on  railway,  injuries  to,  640 

Walking  between  rails,  640 
Wareho  usemen :  — 

Liability  of  Company  as,  467 

When  carriers  become,  467 
Warnings: — 

At  crossings,  421 

Warrant:  — 

For  immediate  possession  in  certain  cases,  273,  et  seq. 

Costs  of  application  for,  276 

Form  of,  to  Sheriff,  692 
Water:  — 

Taking  of,  when  required  for  railway,  234 
Watercourses :  — 

Diversion  of,  207 

Restoration  to  former  condition,  207 
Water  traffic. — See  Traffic  by  Water. 
Weeds:  — 

Company  to  destroy  on  its  lands,  494 

Municipal  officers  may  remove  from  right  of  way  at  company's 
expense,  644 

Penalty  for  not  removing  from  right  of  way,  644 

Whistles. — See  Operation. 

Municipal  by-law  forbidding  use  of,  421 

Order  of  Board  as  to  use  of,  in  cities,  etc.,  59 
Wires:  — 

Erection  of  across  railway,  323,  333 

On  highways. — See  Highways,  324 
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Witnesses  and  evidence:  — 
Witnesses: 

Attendance  of,  compelling,   48 

Fees  and  allowances  to,  60 

Examination  of,   before  members  or  officers  of  Board  or 
other  person,  78 
Production  of  documents  by  such  witnesses,  78 
Commissions  to  take  evidence,  7  8 
Affidavit,  evidence  by,  79 
Oaths-,  who  may  administer,  79 
Informalities  not  to  invalidate,  80 
By-laws,  etc.,  of  Company,  proof  of,  84 
Witnesses  not  excused  from  production  on  ground  that  it  may 

tend  to  criminate,  80 
Prima  facie  evidence,  81  ( 

Certified   copies,    plans,  documents,  etc.,    81 

Certified  copies  of  proceedings  of  companies,  82 

Share  certificate,  82 

Forfeiture  of  share,  treasurer's  certificate  of,  82 

Records  as  to  railway  constables,  83 

Certified  copies  of  mortgage  deeds,  83 

Copies  of  documents,  plans,  etc.,  certified  by  Registrar  of 
Deeds,  83 
Discrimination  in  tolls,  burden  of  proof,  84 
Tariff,  when  presumed  legal,   84 
Words  and  Phrases:  — 

Statutory  definitions,   1-15 

"  Shares,"  109 

"  Franchise,"  181 

"  Passenger  train,"   409 

And  See  under  respective  headings. 
Works:  — 

Ordered  by  Board,  7  5 
By  whom  to  be  carried  out,  7  5 
Cost  of,  75 

Terms  and  conditions  of  order,   7  5,   76 
Board  may  order,  448 
Working  expenditure: — 

Defined,  what  included  in,  15 
Takes  precedence  over  mortgage,  174 
Rentals  for  land  taken,  chargeable  to,  240 
Works  of  necessity  or  mercy:  — 

Permitted  on  railways  on  Lord's  Day,  696-698 
Conveying  travellers,   696 


index.  749 

Works  of  necessity  or  mercy — Continued. 

Continuance   to   destination    of  trains   in   transit,    698 
Clearing  track  of  snow  or  ice,  697 
Making  emergency  repairs,  697 
Work  in  railway  yards  during  certain  hours,  697 
Conveying  H.M.  mails,  697 

Operation  of  Canadian  electric  street  railways,   697 
Any   work    permitted    by    Board    to    prevent    undue    delay    to 
freight  traffic  on  railway,  698 


